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BULB  I.  BessionB  in  term.  The  regular  public  ses- 
sions of  the  supreme  court  shall  he  held  in  the  su- 
preme court  room,  in  the  Capitol,  on  Tuesday  and 
Thursday  of  every  week  during  the  term  of  the  court, 
commencing  at  9:30  o'clock  a.  m.,  standard  time,  on 
Tuesdays,  and  8:30  o'clock  a.  h.,  standard  time,  on 
Thursdays,  and  only  on  other  days  of  the  week  by 
special  assignment,  as  the  convenience  of  the  business 
may  require  it ;  and  the  sessions  in  the  Consultation 
Room  shall  be  between  the  hours  of  8:30  o'clock  a.  m., 
and  4:30  o'clock  p.m.,  standard  time. 

BULB  n.  Order  of  tniBiness.  The  business  of  the  gen- 
eral docket  shall  be  proceeded  in  as  follows : 

1.  On  the  opening  of  court,  on  the  first  day  of  the 
stated  term,  the  first  seventy-nve  causes  on  the  docket 
will  be  called,  and  afterward  the  further  call  of  the 
docket  will  be  proceeded  with  on  the  first  Tuesday  of 
each  month  during  the  session  of  court  to  the  extent 
of  seventy-five  causes  more  on  each  day,  in  the  order 
in  which  they  appear  on  the  docket,  provided  a  sufl5- 
cient  number  have  not  already  been  called  to  occupy 
the  attention  of  the  court  dunng  the  ensuing  month. 

2.  Any  cause  may  be  submitted,  however,  on  be- 
half of  either  or  both  parties  at  any  time,  whatever 
may  be  its  place  on  the  docket. 

3.  When  a  cause  is  called  on  the  docket,  and  neither 

(xix) 
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party  appears  in  person  or  by  attorney,  it  shall  be 
marked  submittea,  and  when  reached  for  decision 
shall  be  disposed  of  as  the  court  shall  deem  fit  and 
proper,  according  to  the  state  and  condition  of  the 
cause. 

4.  Causes  will  be  taken  up  for  decision  in  their  order 
on  the  docket,  and  not  otherwise,  except  on  motion 
duly  filed ;  and  for  special  reasons,  a  cause  may  be 
taken  out  of  its  order  and  assigned  lor  hearing  or  de- 
cision at  a  particular  time,  as  authorized  by  §440, 
Revised  Statutes.  But  proceedings  in  error  to  reverse, 
vacate,  or  modify  a  conviction  for  a  felony,  will  be  ad- 
vanced by  the  court,  without  motion,  on  the  allow- 
ance of  the  filing  of  the  petition. 

5.  Parties  desiring  to  be  heard  in  oral  argument, 
must  notify  the  court  of  that  fact,  and  have  their 
causes  set  for  oral  argument  at  the  time  of  the  call  of 
the  causes  on  the  docket,  if  not  previously  done; 
otherwise  oral  argument  will  be  considered  as  waived. 

6.  In  all  cases  where  the  briefs  filed  in  compliance 
with  Rule  IV.,  do  not  contain  all  points  and  author- 
ities intended  to  be  relied  upon  on  oral  argument, 
counsel  must,  five  days  before  the  cause  is  set  for 
hearing,  furnish  opposite  counsel  with  a  brief  state- 
ment of  any  additional  points  and  authorities  intended 
to  be  presented ;  and  each  member  of  the  court  and 
the  reporter  must  be  furnished  with  a  coi)y  the  day 
before  the  oral  argument.  At  the  conclusion  of  the 
oral  argument,  time  will  not  be  given  for  the  filing  of 
briefs  thereafter ;  and  all  cases  assigned  for  oral  argu- 
ment must  be  submitted  on  the  day  they  are  assigned 
for  such  argument. 

7.  No  motion  to  take  a  cause  out  of  its  order  and 
advance  it  for  hearing,  will  be  entertained  on  the  part 
of  the  plaintiff  until  it  is  ready  to  be  submittea  by 
him,  and  when  allowed,  time  will  be  given  the  de- 
fendant, not  exceeding  60  days,  in  which  to  prepare 
and  file  his  brief ;  nor,  on  the  part  of  the  defendant, 
until  the  record  has  been  printed  (unless  dispensed 
with) ;  and  when  allowed,  the  brief  of  the  plaintiff 
must  be  filed  sixty  days  thereafter,  and  that  of  the 
defendant,  in  sixty  days  after  the  expiration  of  the 
time  allowed  the  plaintiff.  If  oral  argument  is  desired 
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by  either  party,  notice  must  be  given  at  or  before  the 
motion  to  take  out  of  order  is  made. 

8.  When  a  cause  is  reached  for  decision  which  has 
not  been  argued,  and  in  which  plaintiff,  or  party  hav- 
ing the  affirmative,  has  filed  no  printed  argument  or 
brief,  as  required  by  Rule  lY.,  the  cause  wQl  be  dis- 
missed, remanded,  or  otherwise  disposed  of,  at  the 
discretion  of  the  court. 

9.  The  sessions  of  the  court,  on  Thursday  of  each 
week,  will  be  devoted  to  the  business  of  the  motion 
docket. 

10.  A  motion  shall  not,  without  special  leave  of  the 
court,  be  orally  argued  beyond  fifteen  minutes  on 
either  side. 

11.  An  application  for  an  extension  of  time  in  which 
to  file  a  brief  in  any  cause  after  the  same  has  been 
called,  must  be  by  motion  and  on  notice  to  the  oppo- 
site party ;  and  ten  minutes  will  be  allowed  each  side 
on  the  hearing  of  the  motion.  But  it  mav  be  submit- 
ted by  either  upon  a  written  statement  of  the  reasons 
for  or  against  the  delay. 

g  440,  B.  8.  Order  of  docketinf  and  hoaxing  of  casoo. 
All  cases  brought  in  or  taken  to  the  court  shall  be 
entered  on  the  docket  in  the  order  in  which  they  are 
commenced,  received,  or  filed,  and  they  shall  be  taken 
up  and  disposed  of  in  the  same  order,  except  that  the 
court  may  take  up  and  dispose  of  the  following  classes 
of  cases  in  advance  of  their  order  on  the  docket ;  cases 
where  the  persons  seeking  relief  have  been  convicted 
of  a  felony;  cases  involving  the  validity  of  any  tax 
levied,  or  assessment  made,  or  the  power  to  make 
such  levy  or  assessment ;  cases  involving  the  construc- 
tion or  constitutionality  of  any  statute,  or  any  question 
of  practice,  where  the  questions  arising  are  of  general 
public  interest ;  and  proceedings  in  qyto  warranto^  man- 
damus, procedendo,  or  habeas  corpus;  and  cases  of  gen- 
eral interest  to  the  public,  where  two  or  more  of  the 
circuit  courts  of  the  state  have  held  the  law  directly 
opposite  upon  like  facts ;  where  the  relief  sought  is 
damages  for  personal  injury,  or  for  death  caused  b^ 
negligence,  and  the  person  injured  makes  affidavit 
that  he  is,  or  in  case  of  death,  the  widow,  or  any  of 
the  next  of  kin  to  the  deceased,  makes  affidavit  that 
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they  are  dependent  for  their  livelihood  upon  their 
daily  labor  ;  and  all  cases  in  which  any  trust  fund  for 
the  care,  support  or  education  of  any  minor  or  care 
or  support  of  any  imbecile  person  is  m  question,  and 
when  any  case  is  reached  in  its  order,  and  there  are 
other  cases  on  the  docket  involving  the  same  question, 
or  some  of  them,  the  latter  may  be  taken  out  of  their 
order  and  disposed  of  with  the  case  so  reached ;  and 
when  a  case  is  disposed  of,  and  again  comes  into  court, 
it  shall  be  taken  up  as  if  it  had  its  original  place  on 
the  docket.  Provided,  that  in  all  cases  on  the  docket 
of  said  court  where  there  is  involved  the  construction 
of  the  statutes,  or  any  of  them  providing  for  the 
annexation  of  territory  to  a  municipal  corporation, 
the  court  may  take  up  and  advance  said  cases  out  of 
their  order  on  the  application  of  either  party.  And 
this  section  shall  apply  to  all  actions  now  pending, 
as  well  as  those  hereafter  to  be  brought.    [88  v.  381.] 

BULB  III.  Oral  argument.  When  a  cause  on  the 
general  docket  is  argued  orally,  the  time  allowed  for 
each  side  shall  not  exceed  one  hour,  unless,  for  spe- 
cial reasons  to  be  adduced  before  the  argument  com- 
mences, the  court  shall  extend  the  time. 

BULB  Ilia.  Where  a  case  is  orally  argued  before  a 
division  of  the  court,  and  reserved  to  the  whole  court 
for  decision,  neither  party  is  entitled  to  further  oral 
argument 

BULB  IV.  Brlefb  and  transcripts.  No  civil  cause  will 
be  heard  or  considered,  whether  marked  for  oral  ar- 
gument or  not,  unless  the  plaintiff,  or  party  holding 
the  affirmative,  shall  have  caused  to  be  filed  with  the 
clerk,  for  the  use  of  the  court  and  reporter,  ten  printed 
copies  of  so  much  of  the  record,  testimony,  and  doc- 
uments therein,  necessary  to  be  considered  by  the 
court,  in  octavo  size,  pamphlet  form,  and  suitable  for 
binding,  with  index  and  marginal  references  (the  cost 
of  which  printed  copies  shall  be  taxed  as  costs  in  the 
cause),  and  shall  also  have  filed  with  the  clerk  a  like 
number  of  printed  copies  in  like  form  of  a  brief  or 
argument  therein,  containing  a  statement  of  the 
questions  presented,  and  a  succinct  statement  of  so 
much  of  the  cause,  referring  to  the  pages  of  the 
printed  record,  as  is  necessary  to  show  how  the 
questions  arise,  with  marginal  references  to  the  head- 


BULBS  OF  PBACnCK.  xxHt 

ings  and  points  made ;  and  for  want  of  each  printed 
copies,  unless  good  reason  be  shown  to  the  contrary, 
tne  cause  may,  on  call  of  the  docket,  be  dismissea  aa 
for  want  of  prosecution. 

And  no  brief  or  argument  on  behalf  of  the  defend- 
ant or  party  holding  the  negative  will  be  read  or  con- 
sidered, unless  it  be  printed  with  like  references,  and 
a  like  number  of  copies  filed  with  the  clerk. 

A  copy  of  the  pnnted  record,  and  all  briefs  or  ar- 
gument, shall  be  furnished  to  opposite  counsel  a  rea- 
sonable time  before  the  cause  is  called  upon  the  docket, 
and  proof  of  such  service  of  records  and  briefs  shall 
be  filed  with  the  clerk. 

BULB  V.  Printing  reooTtfa,  ete.  it  shall  be  the  duty 
of  the  clerk,  on  the  written  precipe  of  either  party,  hia 
or  their  attorney,  to  &ny  suit  pending  in  this  court,  and 
on  such  party  depositmg  with  the  clerk  such  sum  of 
money  as  may  be  reasonably  necessary  to  defray  the 
expenses,  to  make  up  from  the  files,  in  proper  order,  to 
be  printed  for  the  purposes  of  the  hearing  or  trial  of 
a  cause,  a  copy  of  the  pleadings,  exhibits,  evidence  and 
proceedings  therein,  preserving  the  date  of  the  com- 
mencement of  the  action  and  the  date  of  the  filing  of 
each  pleading,  dispensing  with  the  formal  captions, 
verifications,  and  ofl&cial  certificates,  where  the  same 
may  not  be  material  to  the  questions  to  be  adjudicated, 
and  to  cause  to  be  printed  fifteen  copies  thereof  for 
the  use  of  this  court  and  the  counsel  in  the  cause ; 
and  the  costs  thereof,  unless  otherwise  ordered  by  the 
court,  shall  be  taxed  in  the  cost  bill,  and  such  dispo- 
sition or  application  shall  be  made  of  the  said  deposit 
as  to  the  court  shall  seem  equitable.  Where  the  case  is 
on  error,  the  matter  to  be  printed  shall  be  indicated 
by  the  party  filing  the  precipe,  in  accordance  with 
Rule  IV. 

BULE  VI.  Points  decided.  A  syllabus  of  the  points 
decided  by  the  court,  in  each  cause,  shall  be  stated  in 
writing  by  the  judge  assigned  to  deliver  the  opinion 
of  the  court,  which  shall  be  confined  to  the  points  of 
law  arising  from  the  facts  of  the  cause  that  have  been 
determined  by  the  court. 

And  the  syllabus  shall  be  submitted  to  the  judges 
concurring  therein,  for  revisal,  before  the  publication 
thereof ;  and  it  shall  be  inserted  in  the  book  of  reports 
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without  alteration,  unless  by  the  consent  of  the  judges 
concurring  therein. 

ftULE  Vn.  AppUcatloni  in  error.  When  an  applica- 
tion for  leave  to  file  a  petition  in  error  has  been  made 
in  vacation  to  a  judge  of  the  supreme  court  and  dis- 
allowed, no  other  ap{>licatlon  therefor  shall  be  made, 
except  to  the  court  in  session. 

BtuiB  Vtn.  Notice  of  applications  in  error.  In  cases 
where  leave  of  the  court  or  of  a  judge  to  file  a  petition 
in  error  is  required,  notice  in  writing  of  the  intended 
application,  briefly  specifying  the  errors  relied  on, 
shall  be  given  to  the  adverse  partv,  or  his  attorney, 
at  least  ten  days  when  made  to  tne  court,  and  ^ye 
days  when  made  to  a  judge,  before  the  application 
shall  be  acted  upon,  unless,  in  view  of  special  circum- 
stances attending  the  case,  the  court  or  judge  should 
determine  that  justice  required  the  time  of  such  notice 
to  be  abbreviated  or  such  notice  to  be  dispensed  with. 
A  copy  of  such  notice,  with  the  proof  of  the  service 
thereof  and  petition  in  error,  snail  accompany  the 
application. 

RULE  DL  Eetnm  of  papers.  After  the  decision  of  a 
cause  in  the  supreme  court,  in  which  a  final  record  is 
not  required  to  be  made  in  that  court,  the  original 
papers  shall  be  returned  to  the  clerk  of  the  proper 
court ;  when  so  returned,  the  clerk  of  the  supreme 
court  shall  seal  them  up  and  direct  them  to  the  clerk 
of  such  court,  and  forward  them  as  said  clerk  may  in 
writing  direct.  If  not  so  directed  within  a  reasonable 
time,  tney  may  be  sent  by  express. 

RULE  Z.  Files  of  cases  disposed  of.  The  papers  in 
cases  heretofore  or  hereafter  disposed  of  (and  not  re- 
turned to  the  counties,  or  withdrawn  by  leave  of  the 
court)  shall  be  filed  away  in  convenient  packages  bv 
the  clerk,  with  a  label  on  each  packag:e,  on  which  shall 
be  written  or  printed  "Cases  Decided,"  "General 
Docket,"  or  "  Motion  Docket,"  (as  the  case  may  re- 
quire), and  also  the  term  at  which  the  same  were  dis- 
posed of,  and  the  numbers  of  the  cases  in  each  pack- 
age; which  numbers  shall  correspond  with  those  oi 
the  docket  of  said  term.  The  papers  in  cases  on  the 
General  Docket  shall  be  put  in  separate  packages  from 
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those  on  the  Motion  Docket,  and  the  papers  of  one 
term  shall,  as  far  as  may  be  pnusticable,  be  kept  in 
different  pigeon-holes  or  places  of  deposit  from  those 
of  any  otner  term. 

RULE  ZI.    The  minute  book  and  Ite  eontente.    There 

shall  be  kept  by  the  clerk  a  book,  to  be  called  the 
minute  book,  in  which  shall  be  separately  entered 
every  cause  and  motion  hereafter  docketed  in  this 
court,  except  motions  in  pending  causes,  which  latter 
motions  shall  be  noted  in  their  respective  causes,  but 
shall  not  be  separately  entered  in  said  book,  and  also 
the  date  of  docketing  the  same,  and  the  payment  of 
fees  and  by  whom  paid.  He  shall  also  briefly  note 
therein  the  issuing  and  date  of  all  process  sued  out  of 
this  court,  the  return  day  thereof,  when  returned, 
whether  served  or  not,  and  the  date  of  service,  if 
made ;  also,  under  the  proper  dates,  the  filing  of  all 
pleadings,  depositions,  briefs,  or  other  papers  that 
may  be  filed  m  the  cause,  in  this  court ;  and  briefly 
note  all  motions  in  the  cause  that  may  be  placed  on 
the  motion  docket ;  and  all  orders  and  judgments  of 
'this  court  in  the  cause,  with  a  reference  to  the  journal 
and  page  where  the  same  may  be  entered,  and  to  the 
volume  and  page  of  the  complete  record  thereof,  if 
there  be  one.  He  shall  also  note  therein  b^  whom 
and  when  any  papers  may  be  taken  from  his  office, 
and  when  returned. 

EULE  XII.  Withdrawal  Of  brleft.  After  a  cause  has 
been  decided  and  reported,  counsel  may  withdraw 
manuscript  briefs  from  files. 

BULB  xm.  When  records  are  to  be  completed.  In 
cases  decided  before  the  first  of  May  in  any  term,  if 
complete  records  therein  are  to  be  made  in  this  court, 
they  shall  be  completed  before  the  "first  day  of  the  en- 
suing October. 

BTTLB  XIV.   Provides  roles  for  admission  to  the  bar. 

BULB  XV.  Petitions  In  criminal  causes.  A  motion  for 
leave  to  file  a  petition  in  error  in  a  calminal  cause, 
wijh  the  transcripts,  containing  marginal  references, 
together  with  the  assignments  of  error,  shall  be  filed 
with  the  clerk  at  least  five  days  before  the  same  shall 
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Stand  for  hearings  unless,  for  good  cause  shown  in  any 
case,  the  court  otherwise  order. 
RULE  XVI.    Notice  of  moUonB.     No  motion  will  be 

Eermitted  to  be  placed  uj)on  the  motion  docket  for 
earing  until  proof  of  notice  to  opposing  (x>unsel  of 
the  filing  and  time  for  hearing  such  motion  is  filed 
with  the  clerk. 

BULB  XVn.  FlUng  of  moUoiu.  A  motion  can  not  be 
filed  on  the  day  set  for  its  hearing,  except  by  a  special 
leave  of  the  court. 

BULB  Xviii.  Briefii  on  motion  for  leaye.  i.  A  motion 
for  leave  to  file  a  petition  in  error  will  not  be  consid- 
ered, unless  counsel  for  the  applicant  file  with  the 
Eapers  in  the  case  either  a  printed  or  plainly  written 
rief,  containing  a  statement  of  the  questions  pre- 
sented, and  a  short  statement  of  so  much  of  the  case 
as  mav  be  necessary  to  show  how  the  questions  arise. 
2.  Petition  in  error  in  civil  cases  from  the  circuit 
court  is  filed  without  leave  of  court ;  fees,  $6. 


RULES  OTHER  THAN  THOSE  PECULIAR  TO 
THE  SUPREME  COURT. 

BULB  XIX.  Blaklng  np  records.  Records  of  cases  de- 
cided shall  be  made  as  follows: 

1.  In  all  cases  in  which  the  supreme  court  and 
circuit  court  have  original  jurisdiction,  a  full  record 
shall  be  made  up. 

2.  In  cases  in  error  in  said  courts,  no  record  shall 
be  made,  except  at  the  request  and  costs  of  the 
party  desiring  the  same  to  be  done ;  but  the  papers 
in  all  such  cases  shall  be  carefully  preserved,  filed, 
and  labeled  in  packages,  numbered  with  correspond- 
ing numbers  upon  the  margin  of  the  journal  where 
the  final  orders,  respectively,  are  made. 

3.  In  cases  in  error  in  which  the  appellate  court  re- 
verses the  judgment  of  the  court  below,  and  orders 
further  proceedings  below  to  be  had  in  the  original 
case,  the  record  afterward  made  up  below  shall  con- 
tain the  judgment  of  reversal,  and  the  further  pro- 
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ceedings  thereafter  had  in  the  court  below ;  but  the 
files  of  the  appellate  court,  upon  which  said  order  of 
reversal  was  had,  shall  not  be  recorded  in  the  court 
below,  except  at  the  request  and  costs  of  the  party 
desiring  the  same  to  be  done. 

BULB  XX.  Preservation  of  record  and  files.  The  clerk 
of  the  court  shall  be  answerable  for  all  records  be- 
longing to  his  office,  and  all  papers  filed  in  the  court ; 
and  they  shall  not  be  taken  from  his  custody,  unless 
by  special  order  of  court,  or  on  the  written  consent 
of  the  attorneys  of  records  for  all  the  parties,  but  the 
parties  may  at  all  times  have  copies  on  paying  the 
clerk  therefor. 

BULB  XXI.  Mandamiui.  A  writ  of  mandamus,  unless 
otherwise  specially  ordered,  shall  be  served  on  or  be- 
fore the  second  Monday  next  after  the  date  thereof, 
and  the  writ  shall  demand  the  defendant,  or  defend- 
ants, to  return  and  answer  the  same  on  or  before  the 
third  Saturday  after  said  second  Monday  at  the  place 
of  the  holding  of  the  court,  to  be  named  in  the  writ. 

BULB  XXn.   Cases  taken  under  advisement  In  drevlt. 

No  cause  in  the  circuit  court  court  shall  be  reserved 
and  taken  under  advisement  for  decision  in  another 
county  on  the  circuit,  except  by  the  consent  of  both 
the  parties  or  their  counsel;  and  in  such  cause  an 
order  shall  be  made  on  the  journal  of  the  court  that 
the  cause  is  so  taken  under  advisement  for  decision 
in  a  county  in  the  district  to  be  named.  And  after  a 
decision  of  a  cause  on  the  circuit,  it  shall  be  certified 
back  and  entered  in  the  court  of  the  county  from 
which  it  was  taken. 

BULB  XXni.  Continuance.  In  all  applications  for 
the  continuance  of  a  cause  in  the  circuit  court,  and 
for  a  second  continuance  in  the  common  pleas,  on  the 
ground  of  inability  to  procure  the  testimony  of  an 
absent  witness,  the  party  making  the  application 
shall  state  in  his  affidavit  what  he  expects  to  prove 
by  such  witness,  and  also  what  acts  of  diligence  he 
has  employed  to  procure  the  testimony  of  such  wit- 
ness ;  and  if  the  court  find  the  testimony  material, 
and  that  due  diligence  has  been  used,  said  cause  may 
be  continued,  unless  the  opposite  party  consent  to 
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the  reading  of  such  affidavit  in  evidence;  in  which 
case  the  trial  may  proceed,  and  said  affidavit  be  read 
on  the  trial,  and  treated  as  the  deposition  of  an  absent 
witness.  First  applications  for  continuance  in  the 
common  pleas  shall  be  subject  to  such  regulations  as 
that  court  shall  adopt. 

RULE  XZIV.  Record  In  case  appealed,  in  cases  in 
which  notice  of  appeal  is  entered  in  the  common  pleas 
and  perfected,  no  record  shall  be  made  up  in  the 
court  of  common  pleas,  except  at  the  request  and  cost 
of  the  party  desinng  the  same  to  be  done. 

The  foregoing  rules  shall  take  effect  from  and  after 
January  1,  A.  D.  1894. 
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RULES  OF  PRACTICE  OF  CIRCUIT  COURTS  OF 

OHIO. 

BVLE  I.    Bill  of  exooptioni.    BUIb  of  ezceptioiu  most 

be  printed  or  written  in  a  plain,  legible  hand,  upon  but 

one  side  of  the  paper.    Each  page  mast  be  nambered, 

and  there  must  be  maiginal  referencea  to  the  important 

parts  relied  upon.    Each  bill  of  exceptions  must  contain 

a  full  index ;  must  have  a  pasteboard  or  other  subetan- 

tial  cover,  and  in  no  case  shall  it  be  folded  or  rolled. 

Any  failure  to  comply  with  these  requirements  will^  be 

deemed  sufficient  reason  for  disregarding,  or  striking 

from  the  files,  the  bill  of  exceptions,  unless  good  reason 

be  shown  for  such  failure. 

Exceptions  relating  to  the  admission  of  testimony  contained 
in  a  volnminons  bill  of  exceptions  will  not  be  considered  by 
the  court  unless  marginal  references  are  made ;  7  C.  C,  185. 

RULEn.  Transeriptfl.  The  transcript  of  the  journal 
entries  required  to  be  filed,  shall  contain  the  entries  ar- 
ranged in  the  order  they  appear  on  the  journal,  with  the 
date  and  term  of  court  oi  each  entry;  and  the  proper 
certificate  of  the  clerk  of  the  court  shall  be  attacned  at 
the  end  of  such  transcript. 

BULE  m.  Gontiniianoes.  An  application  for  the  con* 
tinuance  of  a  cause  shall  be  by  motion,  supported  by 
affidayit;  and  if  the  continuance  is  asked  for  on  the 
ground  of  inability  to  procure  the  testimony  of  an  ab- 
sent witness,  the  party  making  the  application  must 
state  in  his  affidavit  what  he  expects  to  prove  by  such 
witness,  and  also  by  what  acts  oi  diligence  he  has  en- 
deavored to  procure  the  testimony  of  such  witness.  If 
the  court  finds  the  testimony  material,  and  that  due  dili- 
gence has  been  used,  such  cause  may  be  continued,  un- 
less the  opposite  party  consents  to  the  reading  of  such 
affidavit  in  evidence,  in  which  case  the  trial  may  pro- 
ceed and  such  affidavit  be  read  on  the  trial,  and  treated 
as  the  deposition  of  the  absent  witness. 

BXTLE  IT.  Preservation  of  records  and  files.  The  clerk 
of  the  court  shall  be  answerable  for  all  records  belonging 
to  his  office,  and  all  papers  filed  therein.  They  shall  not 
be  taken  from  his  custody  unless  by  special  order  of  the 
court  or  a  judge  thereof,  or  on  the  written  consent  of  the 
attorneys  for  all  the  parties,  which  consent  must  be  filed 
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with  the  clerk,  who  shall  also,  m  all  cases,  take  the  re- 
ceipt of  the  attorney  so  receiving  such  records  or  papers. 
All  records  and  papers  mast  be  returned  to  the  custody 
of  the  clerk  at  least  three  (3)  days  before  the  first  day  of 
each  term  of  the  court,  and  shall  so  remain  during  the 
session  of  the  court.  Parties  and  their  attorneys  shidl,  at 
all  reasonable  and  proper  times,  have  access  to  such  rec- 
ords and  papers  for  inspection  in  the  clerk's  office,  or  may 
procure  copies  from  the  clerk  on  paying  the  proper  fees 
therefor. 

BITLE  y.  Argnments  on  motioiiB.  No  oral  argument 
upon  any  motion  shall  occupy  longer  than  fifteen  min- 
utes on  a  side,  unless  the  court,  for  special  reasons,  to  be 
assigned  before  the  hearing,  shall  extend  the  time. 

BTJLE  YI.  Arguments  on  error.  The  attorney  repre- 
senting the  plaintiff  in  error  shall,  in  a  brief  and  con- 
cise manner,  state  his  case  and  the  errors  complained  of, 
and  each  party  shall  then  have  not  to  exceed  one  hour 
for  the  oral  argument  of  the  cause,  unless  the  court,  for 
special  reasons,  to  be  assigned  immediately  after  the 
statement  of  the  case,  shall  extend  the  time. 

BULE  YII.  Arguments  on  appeal.  In  appeal  cases, 
after  the  testimony  is  all  in,  arguments  of  counsel  may 
be  limited  to  sucn  time  as  the  court,  in  its  discretion, 
may  deem  right  and  proper. 

BTJLE  Yin.  Briefs.  Counsel  shall,  on  the  submission 
of  a  cause,  file  with  the  court  a  written  or  printed  brief, 
containing  a  statement  of  the  questions  presented,  and 
a  succinct  statement  of  so  much  of  the  cause,  referring 
to  the  pages  of  the  record,  as  is  necessary  to  show  how 
the  questions  arise,  together  with  a  statement  of  the 
authorities  relied  on. 

BTJLE  IX.  Journal  entries.  Counsel  for  the  party  in 
whose  favor  an  order,  decree,  or  judgment  is  rendered, 
shall,  within  twenty-four  (24)  hours  thereafter,  unless 
further  time  be  given  by  the  court,  prepare  the  proper 
journal  entry,  and  submit  it  to  the  counsel  for  the  ad- 
verse party,  who  shall  approve  or  reject  the  same  within 
twenty-four  (24)  hours  after  its  receipt.  When  approved 
by  counsel  and  the  court,  it  shall  be  immediately  fur- 
nished to  the  clerk,  who  shall  forthwith  enter  the  same 
upon  the  journal.    Upon  failure  to  comply  with  this 
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rule,  unless  good  reasons  be  shown  to  the  contrary,  the 
cause  may  be  dismissed  as  for  want  of  prosecution. 

BVLE  X.  Finding  of  fMts.  The  party  requestins  a 
finding  of  facts  shall,  within  twenty-four  (24)  hours  after 
the  order,  judgment,  or  decree  is  rendered,  unless  further 
time  be  given  by  the  court,  prepare  the  finding  of  facts, 
and  submit  the  same  to  the  counsel  of  the  adverse  party, 
and  within  twenty-four  (24)  hours  after  its  receipt  by 
him  the  same  shall  be  submitted  to  the  court ;  and  for 
want  of  a  strict  compliance  with  this  rule,  unless  good 
cause  be  shown  to  the  contrary,  the  clerk  shall  enter  a 
general  finding  instead  of  a  finding  of  facts. 

BULE  XI.  Adoption  and  iuspension  of  rules.  The 
judges  of  the  several  circuits  may  adopt  such  rules  upon 
questions  of  practice,  not  covered  by  the  foregoing  rules, 
as  they  may  deem  expedient,  ormay^  if  they  deem  proper, 
suspend  the  operation  of  any  rule  in  their  circuit  until 
the  next  annual  meeting  of  the  circuit  judges.  lAdopUd 
to  take  effect  on  Id  October,  1885.] 

Order  and  disposition  of  cases,  see  g  448  R.  S.  (91  v.  304). 

JTJBI8DICTI0N. 

Jurif  dietioA  of  supreme  oonrt.  The  supreme  court  has 
original  jurisdiction  in  guo  warranto^  mandamus,  haheas 
corpuSf  and  procedendo f  and  such  appellate  jurisdic- 
tion as  may  be  provided  by  law.  Const.,  Art.  iv., 
i  2.^  The  supreme  court,  when  in  session,  in  ad- 
dition to  the  original  jurisdiction  conferred  by  the 
constitution,  may,  on  good  cause  shown,  issue  writs 
of  supersedeas,  in  any  case,  and  all  other  writs,  not 
specially  provided  for,  nor  prohibited,  by  statute, 
which  may  be  necessary  to  enforce  the  due  adminis- 
tration of  justice  throughout  the  state,  i  442. 

Jnrisdiotion  of  circuit  conrts.  The  circuit  court  has 
like  original  jurisdiction  with  the  supreme  court,  and 
such  appellate  jurisdiction  as  may  be  provided  by  law, 
Const.,  2  ^t  ^^'  ^^-  ^^  ^^y  l^sue  writs  of  supersedeas  as 
the  supreme  court,  §  447,  82  v.  20. 

§456.  Jurisdiction  of  common  pleas  court.  The  court  of 
common  pleas  shall  have  original  jurisdiction  in  all  civil 
cases  where  the  sum  or  matter  in  dispute  exceeds  the  ex- 
clusive original  jurisdiction  of  justices  of  the  peace; 
and  appellate  jurisdiction  from  the  decision  of  county 
commissioners,  justices  of  the  peace,  and  other  inferior 

»60O.  8.  714,  719. 
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coarte  in  the  proper  county,  in  ail  civil  cases,  subject  to 
the  regulations  provided  by  law.  It  shall  have  original 
jurisdiction  of  all  crimes  and  offenses,  except  in  cases  of 
minor  offenses,  the  exclusive  jurisdiction  of  which  is 
vested  in  justices  of  the  peace,  or  that  may  be  vested  in 
courts  inferior  to  the  common  pleas ;  provided,  however, 
that  in  all  criminal  cases  where  a  person  is  indicted  and 
tried  in  the  court  of  common  pleas  for  an  offense  prop- 
erly cognizable  therein,  and  he  is  found  guilty  of  any 
such  minor  offense  embraced  within  the  terms  of  the  in- 
dictment, the  jury  shall  so  return  in  their  verdict,  and 
the  court  shall  thereupon  proceed  to  pass  the  sentence 
prescribed  by  law  in  such  case.  [52  v.  73,  g  5 ;  S.  &  G. 
386.] 

Jnrisdiotion  of  jnitloes.  Justices  of  the  peace  have 
exclusive  original  jurisdiction  of  any  sum  not  exceeding 
$100,  and  concurrent  jurisdiction  with  the  court  of  com- 
mon pleas  in  any  sum  over  $100  and  not  exceeding 
$300,  f  685. 
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TITLE  I.     DIVISION  I. 

CHAPTER  I. 

PBOTDSIONS  PREUMINABY  AND  MISCELLANEOUS. 

3  4947.  Interpxetation  of  wordi.  In  the  interpre- 
tation of  Part  Third,  unless  the  context  shows  that  an* 
other  sense  was  intended,  the  word  "*  person  "  includes  a 
private  corporation  (1);  ^^ writing''  includes  printing; 
"  oath  "  includes  affirmation ;  "  of  unsound  mind ''  in- 
cludes every  species  of  mental  deficiency  or  derangement: 
'^bond''  includes  an  undertaking;  "and"  may  be  read 
"or,"  and  " or"  read  " and,"  if  the  sense  requires  it;  words- 
in  the  present  include  a  future  tense,  and  in  the  mascu- 
line gender  include  the  feminine  and  neuter  genders; 
and  words  in  the  plural  include  the  singular,  and  in 
the  singular  include  the  plural  number;  but  this  enu- 
meration shall  not  be  construed  to  require  a  strict  con- 
struction of  other  general  words  in  this  part.    [83  y.  74.] 

1.  43  O.  8.  257. 

I  4948.  Constniotion  of  code.  The  provisions  of  this 
part,  and  all  proceedings  under  it,  shall  be  liberally 
construed  (1),  in  order  to  promote  its  object,  and  assist  the 
parties  in  obtaining  justice;  and' the  rule  of  the  common 
law,  that  statutes  in  derogation  thereof  must  be  strictly 
construed,  has  no  application  to  this  part;  but  this  sec- 
tion shall  not  be  so  construed  as  to  require  a  liberal 
construction  of  provisions  affecting  personal  liberty, 
relating  to  amercement,  or  of  a  penal  nature  (2).  [51  v. 
67,  g  2;  8.  AC.  940.] 

1.  10  O.  8.  452;  13  O.  S.  219;  14  O.  8.  417,  422;  17  O.  8.  225;  43 
O.  S.  78.  A  pleading  containing  inconsistent  statements  is  to 
be  construed  against  the  pleader,  29  O.  8.  651,  655,  See  39  O.  8. 
57,  58;  42  O.  8.  625;  1  O.  8.  478;  2  O.  S.  1.  2.  20  O.  7;  1  O.  8. 15; 
M.  422 ;  14  O.  8.  213 ;  38  O.  8.  659. 

i  4949.  Power  of  deputies.  A  duty  enjoined  by  stat- 
ute upon  a  ministerial  officer,  and  an  act  permitted 
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to  be  done  by  him,  may  be  performed  by  hig  lawful 
deputy.     [51  v.  57,  §  596 ;  S.  &  C.  1130.] 

A  deputy  clerk  may  sign  summons  in  his  own  name,  15  O- 
288,  566.  A  deputy  clerk  of  the  probate  court  can  administer  an 
oath,  25  O.  S.  21,  but  not  after  his  term  of  office,  39  O.  S.  496; 
may  be  a  female  and  need  not  be  an  elector,  Id.  A  deputy 
sheriff  can  execute  a  sherilTs  deed,  4  O.  88;  it  must  be  in  the 
name  of  the  principal,  9  0. 151 ;  but  an  acknowledgment  of  such 
deed  by  a  deputy  after  the  death  of  the  sheriff  is  void,  Id.  A 
deputy  sheriff  can  call  bystanders.  35  O.  S.  421,  but  can  not  act 
in  selecting  a  struck  j  ury ,  Id.  A  sale  upon  order  for  sale  luder  a 
decree  in  chancery  could  be  made  by  a  deputy  sheriff,  16  O.  563. 

i  4950.  Form  of  oath.  A  person  may  be  sworn  in  any 
form  he  deems  binding  on  his  conscience.  [51  v.  57,  §§  331, 
596 ;  S.  &  C.  1130, 1040.] 

10  O.  121. 

i  4951.  How  time  computed.  Unless  otherwise  spe- 
cially provided,  the  time  within  which  an  act  is  re- 
quired by  law  to  be  done  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last  (1);  and  if  the 
last  be  Sunday,  it  shall  be  excluded  (2).    [51  y.  57, 

}  597 ;  S.  A  C.  1130.] 

1.  2  0. 297,  299 ;  W.  513 ;  4  C.  C.  138.  The  section  does  not  ap- 
ply in  computing  the  time  to  advertise  notice  of  sale  on  execu- 
tion, 25  O.  8.  186.  2.  7  O.  S.  198.  The  section  is  applicable  to 
justice's  code,  9  Rec.  634 ;  but  was  not  prior  to  the  revision,  29  O. 
8. 155.    See  gg  3176,  8177,  as  to  commercial  paper. 

§  4952.  Jastifieation  of  lureties.  A  court,  or  an 
officer,  authorized  by  law  to  approve  a  surety,  may  re- 
quire such  person  to  testify,  orally  or  in  writing,  touch- 
ing his  sufficiency;  but  this  shall  not,  in  itself,  exonerate 
the  officer  in  an  action  for  taking  insufficient  surety. 
[51  V.  57,  §  699 ;  S.  &  C,  1130.] 

i  4953.  Qualifloations  of  sureties.  Sureties  must  be 
residents  of  this  state,  and  worth,  in  the  aggregate, 
double  the  sum  to  be  secured,  beyond  the  amount 
of  their  debts,  and  have  property  liable  to  execution  in 
this  state  equal  to  the  sum  to  be  secured.  [51  v.  57, 
§600;  S.  &  C.  1130.] 

ff on-resident,  6  O.  428.    Ctorporattons,  88  v.  14. 

§  4954.  ProviBions  conoeming  prooess.  Process  shall 
be  under  the  seal(l)  of  the  court  from  which  it  issues, 

be  stvled  "The  State  of  Ohio, County,"  be  signed 

by  the  clerk  (2),  and  bear  date  the  day  it  is  actually 
issued.     [51  v.  57,  i  581 ;  S.  &  C.  1128.] 
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1.  6  O.  11;  Const.  Art.  4,  Sec.  20.  A  slfffht  impreHlon  pi«- 
stimed  to  be  a  seal  after  the  lapse  of  years,  15  O.  735,  752.  ]*rivate 
seals  are  abolished,  80  v.  79 ;  81  v.  198.    2.  Or  deputy,  15  O.  288. 

i  4955.  When  pnblioation  may  be  made  in  anether 
eonnty.  When  it  is  provided  by  statute  that  a  notioe 
shall  b3  published  in  a  newspaper,  and  no  such  paper  is 
published  in  the  county  or  other  place  mentioned,  or,  if 
such  paper  is  published  there,  and  the  publisher  refuse, 
on  tender  of  his  usual  charge  for  a  similar  notice,  to  in- 
sert the  same  in  his  newspaper,  then  a  publication  in  a 
newspaper  of  general  circulation  in  the  county  or  other 
place  mentioned  shall  be  sufficient. 

i  4956.  When  ipeoial  proviiioni  ihall  goyenu  Where 
in  part  three  of  this  revision  special  provision  is  made 
as  to  service,  pleadings  (1),  competency  of  witnesses,  or 
in  any  other  respect,  inconsistent  with  the  general  pro- 
visions in  this  title,  the  special  provision  shall  govern, 
unless  it  appear  that  the  provisions  are  cumulative  (2). 

1.  11  Bull  294.  2.  See  43  O.  S.  390,  394.  Where  a  statute  gives 
a  new  remedy  without  impairing  or  denying  one  already  known 
to  the  law,  the  rule  is  to  consider  it  cumulative,  15  O.  65,  71. 


CHAPTER  II. 

SPECIFIG  DUTIES  OF  CEBTAIK   OFFICEBS. 

2  4957.  Books  to  be  kept  by  clerk.  The  clerk  of  the 
court  of  common  pleas  shall  keep  at  least  five  booksj  to 
be  called  the  appearance  docket,  trial  docket,  and  printed 
duplicates  of  the  trial  docket  for  the  use  of  the  court 
and  the  officers  thereof,  journal,  record,  and'  execu- 
tion docket,  and  an  index  to  the  trial  docket,  and  the 
printed  duplicates  of  the  trial  docket,  and  journal  di- 
rect, and  to  the  appearance  docket,  record  and  exe- 
cution docket,  direct  and  reverse.    [86  v.  174.] 

i  4958.  Entries  on  appearance  docket.  The  clerk  sliall 
enter  on  the  appearance  docket,  at  the  time  of  the  com- 
mencement of  an  action  or  proceeding,  the  names  of  the 
parties  in  full,  with  names  of  counsel,  and  forthwith 
index  the  case,  direct  and  reverse,  in  the  name  of  each 
plaintiff  and  defendant ;  he  shall  also  enter,  at  the  time 
it  occurs,  under  the  case  so  docketed,  the  issue  of  the 
summons,  or  other  mesne  process  or  order,  and  the  filing 
of  each  paper ;  and  he  shall  record  in  full  the  return  on 
such  writ  or  order,  with  the  date  of  its  return,  to  the 
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coart,  which  entry  shall  be  evideDce  of  such  service 

[51  V.  57,  ??  305,  587 ;  S.  &  C.  1034,  1129.] 

^  4959.    Writs  to   issue   on  preoipe.    All  writs  and 

orders  for  provisional  remedies,  and  process  of  every 

kind,  shall  be  issued  by  the  clerks  of  the  several  courts; 

but  before  they  are  issued  a  precipe  shall  be  filed  with 

the  clerk  demanding  the  same.     [51  v.  57,  §  584 ;  S.  <&  C. 

1129.] 

The  clerk  is  not  bound  to  issue  process  without  a  written 
precipe,    ti  0. 150 

2  4960.  Clerk  to  file  and  preserve  papers.  The  clerk 
shall  file  together,  and  carefully  preserve  in  his  office, 
all  papers  delivered  to  him  for  that  purpose,  in  every 
action  or  proceeding.     [51  v.  57,  §  585 ;  S.  &  C.  1129.] 

A  paper  is  considered  filed  when  delivered  to  and  received  by 
the  proper  officer,  43  O.  S.  57 ;  when  placed  in  the  clerk's  office 
and  either  strung  upon  a  thread  or  laid  in  a  drawer  or  pigeon- 
hole, 4  0. 88.  The  indorsement  by  the  clerk  is  but  evidence  of 
such  filing,  43  O.  S.  57. 

§  4961.  Clerk's  indorsement  of  papers  filed.  The  clerk 
shall  indorse  upon  e^ery  paper  filed  with  him  the  date 
of  the  filinc;  thereof ;  and  upon  every  order  for  a  provis- 
ional remedy,  and  upon  every  undertaking  given  under 
the  same,  the  date  of  its  return  to  his  office.  [51  v.  57, 
2  586 ;  S.  &  C.  1129.] 

4  0.88;  43  O.  S.  57. 

2  4962.  Clerk  to  keep  books  and  make  reoords.  The 
clerk  shall  keep  the  journals,  records,  books,  and  papers 
appertaining  to  the  court,  and  record  its  proceedings. 
[51  v.  57,  §  588;  S.  &  C.  1129.] 

See  1  O.  268 ;  5  O.  486 ;  6  O.  409 ;  1  C.  (.'.  R.  28,  30. 

§  4963.  Record  of  orders  ont  of  court.  Orders  made 
out  of  court  shall  be  forthwith  entered  by  him  in  the 
journal  of  the  court,  in  the  same  manner  as  orders  madd 
in  term.     [51  v.  57,  §  510;  S.  &  C.  1099.] 

The  clerk  should  minute  on  the  loumal  the  receipt  of  a  man- 
date from  the  supreme  court,  its  judgment,  and  order  for  execu- 
tion, 6  O.  409 ;  2  O.  S.  98. 

§  4964.  Provisions  applicable  to  all  clerks.  The  pro- 
visions prescribing  the  duties  of  clerks  of  the  court  of 
common  pleas  shall,  so  far  as  they  are  applicable,  apply 
to  the  clerks  of  other  courts  of  record.  [51  v.  57,  3  589: 
S.&C.  1129.]  »vf        , 
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It  is  the  practice  of  the  clerk  of  the  sapreme  court  of  the  state 
to  enter  mandates  from  the  U.  8.  Supreme  Court,  6  O.  8.  342. 

i  4965.  General  proyisions  af  to  dntiei  of  olerkt.  The 
clerk  of  each  of  the  courts  shall  exercise  the  powers  con- 
ferred and  perform  the  duties  enjoined  upon  him  by 
statute  and  by  the  common  law ;  and  in  the  performance 
of  his  duties,  he  shall  be  under  the  direction  of  his  court. 
[51  V.  57,  §  590 ;  S.  &  C.  1129.] 

The  court  has  power  to  direct  the  clerk  to  correct  errors  in  the 
records  and  files,  8  O.  8. 201. 

g  4966.  Sheriff  to  indorse  on  writ  time  of  its  rooalpt 
The  sheriff  shall  indorse  upon  every  writ  or  order  the 
day  and  hour  it  was  received  by  him.  [51  v.  57,  {  591 ; 
8.  &  C.  1130.] 

i  4967.  When  process  directed  to  ooroner,  or  other 
person.  Process  in  an  action  wherein  the  sheriff  is  a 
part^,  or  is  interested,  shall  be  directed  to  the  coroner ; 
and  if  both  these  officers  are  interested,  the  process  shall 
be  directed  tOj  and  executed  by,  a  person  appointed  by 
tne  court  or  fudge.'  [51  v.  57,  J 582;  S.  &  C.  1128. J 

33  O.  S.86. 

§  4968.  Person  appointed  to  serve  process.  The  court 
or  judge  may,  for  good  cause,  appoint  a  person  to  serve  a 
particular  process  or  order,  who  shall  have  the  same 
power  to  execute  it  which  the  sheriff  has ;  the  person 
may  be  appointed  on  the  motion  of  the  party  who  obtains 
the  process  or  order,  and  the  return  must  be  verified  by 
affidavit;  and  he  shall  be  entitled  to  the  fees  allowed  to 
the  sheriff  for  similar  services.  [51  v.  57,  §  583 ;  8.  &  C 
1128.] 

§  4969.  Sheriff  may  adjourn  ooort  when  judges  absent* 
If  the  judge  of  the  common  pleas  court,  or  a  quorum  of 
the  judges  of  the  circuit  court,  fail  to  attend  at  the  time 
and  place  appointed  for  holding  the  court,  or  if,  after  the 
calling  of  the  court,  the  judge  of  the  common  pleas  court 
or  a  quorum  of  the  judges  of  the  circuit  court  are  unable, 
on  account  of  sickness,  or  from  any  other  cause,  to  attend 
the  daily  sessions  thereof,  the  sheriff  shall  adjourn  the 
court  from  day  to  day,  until  the  judge  of  the  common 
pleas  court  attends  or  a  quorum  of  the  circuit  court  is 
convened;  but  if  the  judge  or  judges  be  not  present 
within  three  days  after  the  first  day  of  the  term,  or  if, 
after  the  court  is  called,  such  judge  or  judges  are  unable, 
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on  account  of  sickness,  or  from  any  other  cause,  to  be 

present  for  ten  days,  the  court  shall  stand  adjourned  for 

the  term,     [82  v.  16  r  79  v.  15 ;  51  v.  57,  §  693;  S.  &  C. 

1130.] 

i  4970.     General  duties  of  sheriff.      The  sheriff  shall 

execute  every  summons,  order,  or  other  process,  return 

the  same  as  required  by  law,  and  exercise  the  powers 

conferred  and  perform  the  duties  enjoined  upon  him  by 

statute  and  by  the  common  law.    [51  v.  57,  §}  593,  594; 

65  V.  96,  i  592 ;  S.  &  C.  1130 ;  S.  &  S.  572.] 

An  of&cer  may  not  examine  into  the  irregularity  of  the  pro* 
ceedings  of  the  court  whose  process  he  executes,  6  0. 144.  He  is 
not  bound  to  execute  a  writ  void  upon  its  face,  6  0. 11,  and  may 
refuse  to  execute  it  for  want  of  jurisdiction,  29  O.  S.  617.  He  u 
liable  for  executing  a  process  when  it  appears  on  its  face  that  the 
court  had  no  Jurisdiction  of  the  person  or  subject  matter,  7  0. 8. 
42 :  but  is  justified  when  no  want  of  jurisdiction  appears  on  its 
face,  7  O.  (Ft.  2)  133.  He  can  not  claim  a  reward  lor  arresting  a 
fugitive  ifrom  justice,  12  0. 281,  and  is  not  entitled  to  lees  for 
making  an  arrest  in  another  state,  9  O.  25.  He  can  not  refuse  to 
execute  process  in  a  civil  action  because  his  fees  are  not  tendered 
or  secured  in  advance  unless  the  action  is  brought  by  a  non-resi- 
dent or  firm  in  its  firm  name,  17  Bull  86  (C.  P.)  Conclusiveness 
of  official  return,  14  O.  S.  240.  Service  on  Sunday  lawful,  420. 
8.585. 


DIVISION   II.     Commencement  of  Ac- 
tions— Jurisdiction — Issue. 

CHAPTER  I. 

FOBM    OF    ACTION. 

2  4971.     One  form  of  action.     There  shall  be  but  one 

form  of  action^  which  shall  be  known  as  a  civil  action. 

[51  v.  57,  §  3 ;  S.  &  C.  941 .] 

The  code  has  abolished  distinctions  between  actions  at  law 
and  in  equity,  so  far  as  relates  to  name  and  form,  7  O.  S.  825 :  11 
O.S.635;  12  0.8.165;  16  0.S.552;  210.S.6%;  33  O.  8. 641;  but  it 
has  not  abolished  legal  or  equitable  rights,  15  0. 8.415 ;  2  W.  L. 
M.  125.  Its  leading  object  is  to  avoid  circuitv  and  multiplicity 
of  suits,  20  O.  S.  38, 54 ;  14  O.  S.  302, 30ti ;  and  the  court  is  to  be  re- 
garded as  a  court  of  law  or  equity,  and  the  petition  a  declaration 
or  a  bill  iu  chancery,  according  to  the  nature  of  the  case,  U  0. 8. 
62G,  635.  Prior  to  the  revision  of  1880,  the  term  *•  civil  action" 
only  embraced  such  cases  as  were  known  as  "actions  at  law" 
and  "suits  in  equity,"  15 0. 8. 461,  and  did  not  embrace  proceed- 
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ings  in  mandumus.  32  0. 8. 236,  nor  proceedings  In  habea$  corjmtL 
quo  warranto,  nor  special  statutory  proceedings,  such  as  pu[^- 
tion,  dower,  divorce,  etc.,  Yaple's  Code  Practice,  etc.  p.  288. 
Tiie  word  "action,"  synonomons  with  " suit, "  8 C.  C.  447. 

§  4972.  Burtiet,  how  dengiuited.  In  such  action,  the 
party  complaining  shall  be  known  as  the  plaintiff,  and 
the  adverse  party  as  the  defendant  [51  y.  57,  2  ^ ;  S.  A 
C.  941.] 

§  4973.    Feigned  ifsnes  abolished.    There  can  be  no 

feigned  issue  (1);  but  a  question  of  fact  not  put  in  issue 

by  the  pleadings  may  be  tried  by  a  jury,  upon  an  order 

for  the  trial  stating  the  question  of  fact  to  be  tried ;  and 

such  order  shall  be  the  only  authority  necessary  for  a 

trial  (2);  or  such  question  may  be  referred,  in  the  same 

way,  to  one  or  more  persons.    [51  v.  57,  §  6 ;  8.  &  C.  941.] 

1.  6  Rec.  66 ;  12  Barb.  885.  2.  In  a  proceeding  to  contest  the 
vaUdity  of  a  will,  an  issue  must  be  mane  up,  "  whether  the  writ- 
ing produced  be  the  last  will  of  the  testator  or  not,"  11 0.  B.  %29: 
2  W.  L.  M.  84.  In  such  case  an  issue  must  be  made  up  to  be  tried 
by  a  jury,  and  final  judgment  can  not  be  rendered  on  demurrer 
to  an  answer,  14  O.  S.  157 ;  see  17  O.  S.  374, 1 5861. 

CHAPTER    II. 

Time  of  Commencing  Actions. 

subdivision  i.    actions  in  oeneraii — abatemknt. 

§4974.  To  what  oases  this  chapter  doei  not  apply. 
This  chapter  shall  not  apply  to  actions  already  com- 
menced (1),  nor  to  cases  wherein  the  right  of  action  has 
already  accrued  (2);  but  the  statutes  in  force  when  the 
action  accrued  shall  be  applicable  to  such  cases,  accord- 
ing to  the  subject  of  the  action,  and  without  regard  to 
the  form ;  nor  shall  this  chapter  apply  in  the  case  of  a 
continuing  and  subsisting  trust  (3;,  nor  to  an  action  by 
a  vendee  of  real  property,  in  possession  thereof,  to  obtain 
a  conveyance  of  it.    [51  v.  57,  §  6 ;  S.  &  C.  941] 

See  also  U  79, 1539, 1542.  1.  11 0.  S.  412 ;  17  O.  S.  484,  509.  The 
code  applies  to  proceedings  to  reverse  a  judgment  rendered 
before  it  took  effect,  4  O.  S.  500.  2.  8  O.  8.  428;  11  O.  S.  444 ;  12 
O.  8. 209;  19  0. 8. 413;  28  0. 8. 568, 577 ;  4  C.  C.  R.  38.  8.  It  is  only 
between  trustee  and  cestui  que  trust  that  lapse  of  time  does  not 
constitute  a  bar,  1  O.  8.  478,  507 ;  28  O.  8.  568,  579 ;  38  O.  8.  %.  A 
devise  by  testator  of  all  his  real  estate  to  bis  son,  he  to  pay  tes- 
tator's daughter  a  legacy  in  annual  installments,  does  not  create 
a  continuing  and  subsisting  trust,  40  O.  8.  27;  11  Bull  248;  see 
also  21  Bull  357 ;  46  0. 8.  349.  Trustees  of  a  township  holding  title 
to  lands  granted  to  them  by  the  general  government  for  school 
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purposes  are  not  exempt  from  the  operation  of  the  statute  of 
limitations  in  an  action  prosecuted  by  them  to  recover  posses- 
sion of  the  premises,  38  O.  S.  87 ;  but  where  the  trustee,  with 
knowledge  of  the  ce^ui  que  trust,  disclaims  the  trust,  either  ex- 
'  pressly  or  by  acts  necessarily  implvin^  a  disclaimer,  lapse  of 
time  may  be  relied  on  as  a  defense,  1 0.  8.  507 ;  see  35  O.  S.  317. 
An  action  to  recover  the  amount  of  a  general  pecuniary  legacy 
with  respect  to  which  the  executor  is  not  charged  with  any 
duty  to  pay  it  out  of  the  estate  when  due  is  not  founded  on  a 
continuing  and  subsisting  trust  nor  exempt  from  the  operation 
of  the  statute  of  limitations,  although  the  will  creates  some  spe- 
cial trusts  in  the  management  and  disposition  of  particular 
property  by  the  executor,  29  Bull  141;  50  O.  S.  1.  Before  the 
aaoptfon  of  the  code  such  actions  were  subject  to  the  statute  of 
limitations.  The  cause  of  action  accrues  when  by  the  terms  of 
the  will  the  legacy  becomes  payable  and  the  executor  has  suflB- 
cient  assets  applicable  thereto.  Where  the  right  of  action  ac- 
crued before  the  code  but  has  been  commenced  since,  it  is  gov- 
erned by  the  statute  in  force  when  the  right  accrued.  Id.  In 
order  to  set  the  statute  running  in  favor  of  an  executor  it  is  not 
necessary  that  he  resign  or  renounce  administration  of  the  es- 
tate, nor  that  the  legatee  have  actual  notice  of  tbe  legacy ;  nor 
will  the  bar  of  the  statute  be  defeated  by  order  of  probate  court 
directing  final  settlement  and  distribution  or  by  payment  of 
other  legacies.    Id.    Express  trust  continuing,  1  N.  P.  169. 

Receipt  of  money  by  attorney,  whose  duty  it  is  to  pay  it  to 
client  does  not  create  a  continuing,  etc.,  trust,  46  O.  S.,  349;  51 
O.  S.  213 ;  nor  obligation  of  partner  to  account  with  co-partner 
after  dissolution  of  firm,  46  O.  S.  652,  657 ;  nor  right  of  distributee 
of  estate  to  receive  his  share.  5  C.  C.  480. 

g  4975.  What  causes  of  action  sTirvlye.  In  addition 
to  the  causes  of  action  which  survive  at  common  law, 
causes  of  action  for  mesne  profits,  or  for  injuries  to 
the  person  or  property,  or  for  deceit  or  fraud,  shall 
also  survive ;  and  the  action  may  be  brought  notwith- 
standing the  death  of  the  person  entitled  or  liable  to 
the  same.     [90  v.  140 ;  51  v.  57,  §398;  S.  &  C.  1058.] 

No  cause  of  action  survives  against  one  who  so  negligently 
erected  a  building  that  it  fell  and  injured  another  building 
where  he  died  before  the  injury,  7  O.  S.  369.  Before  the  last 
amendment  a  cause  of  action  for  wrongfully  causing  death  abated 
by  the  death  of  the  wrongdoer,  37  O.  S.  372.  But  death  pending 
the  action  did  not  abate  it,  1  Clev.  R.  122 ;  see  §  5144.  Injury  to 
" personal  estate "  under  former  statute,  see 40 O.  S.  Ill;  49  0. 
S.  66. 

§  4976.    Special  limitations  saved.    Civil  actions  can 

only  be  commenced  within  the  periods  prescribed  in  this 

chapter,  after  the  cause  of  action  accrues ;  but  where  a 

different  limitation  is  prescribed  by  statute,  that  shall 

govern.    [51  v.  57,  §  8 ;  S.  &  C.  943.] 

Decedent's  estates,  executors,  and  administrators,  see  gg  6097, 
6098,  6113,  6115,  6120,  6126,  6139 ;  forcible  entry  and  detainer,  se^ 
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g6599;  habeas  corpus,  I  5752;  infants,  1 5330 ;  mines,  2  4378;  new 
trial,  g  5309;  otto  'warrarUo,  g  6789 ;  railroad*,  §§  3276, 8283 ;  revivor 
of  actions,  §^5157,  5158;  revivor  of  dormant  Judgment,  {5368; 
proceedings  m  error,  g  67'23 ;  proceedings  to  vacate  Judgment, 
etc.,  1 5363 ;  taxes,  §  5848 ;  will,  contest  ofTl  5866.  The  provision* 
of  this  chapter  do  not  apply  t«  a  proceeding  in  error,  4  0. 8.  500. 

SUBDIVISION  II.      ACTIONS  CONCEBNINQ  REAL  PBOPERTV. 

§  4977.  Actions  to  reoover  resl  estate  limited  to 
twenty-one  yean.  An  action  for  the  recovery  of  the 
title  or  possession  of  real  property  can  only  be  brought 
within  twenty-one  years  after  the  caose  of  such  action 
accrues;  and  whenever  any  of  the  streets  or  alleys  or  any 
part  or  parts  thereof  lain  [laid]  out  and  shown  on  the 
recorded  plat  or  plats  of  any  cities  or  villages  in  the 
state  of  Ohio,  shall  not  have  been  opene<l  to  the  public 
use  and  occupancy  of  the  citizens  of  said  cities  or  vil- 
lages,  or  other  person  or  persons,  and  said  streets  or 

Earts  thereof  not  opened  to  public  use  as  aforesaid  shall 
ave  been  enclosed  by  a  fence  by  the  owner  or  owners  of 
the  inlot  or  lots  [or]  outlets  lying  on,  adjacent  to,  or 
along  such  streets  or  alleys  or  parts  thereof  not 
opened  as  aforesaid,  and  remained  in  the  open  unin- 
terrupted use,  adverse  possession  and  occupancy  of 
such  owner  or  owners  of  such  lot  or  lots  lying  on, 
adjacent  to,  or  along  such  streets  or  alleys  for  the 
period  of  twenty-one  years,  and  which  said  streets, 
alleys,  in-lots  or  out-lots,  shall  be  part  and  parcel  of  the 
tract  of  land  lain  [laid]  out  into  such  streets,  alleys  and 
lots,  by  the  original  proprietor  or  proprietors,  laying 
out  said  streets,  alleys  and  lots,  the  public  easement 
therein  shall  be  and  the  same  hereby  is  extinguished, 
and  the  right  of  said  cities  or  villages,  the  citizens 
thereof  or  other  person  or  persons,  and  the  council 
of  said  cities  or  villages  and  legal  authorities  thereof 
to  the  use,  control  or  occupancy  of  so  much  of  said 
streets  and  alleys  as  has  been  fenced  up,  used,  pos- 
sessed and  occupied  as  aforesaid  is  barred  to  said 
cities,  villages  and  the  citizens  thereof  and  other  per- 
son or  persons  except  to  said  owners  of  said  in-lots  or 
out-lots  lying  on,  adjacent  to,  or  along  said  street  or 
streets,  alley  or  alleys,  who  have  occupied  said  streets 
or  alleys  or  parts  thereof  in  manner  aforesaid.  [86  v. 
300;  83  V.  74;  77  v.  303 ;  51  v.  67;  ?  9  ;  8.  &  C.  944.] 
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This  limitation  does  not  apply  in  actions  to  foreclose  a  mort- 
^age,  31  Bull  290 ;  23  Jd.  246 ;  see  11  O.  S.  42 ;  14  Id.  396 :  49  Jd.  427 ; 
it  applies  in  actions  to  redeem  mortgaged  premises  where  pos- 
session is  held  adversely,  3  O.  S.  560 ;  see  9  Bull  220 ;  32  O.  S.  49 ; 
in  actions  for  dower,  10  O.  24  (act  1810) ;  in  an  action  by  trustees 
of  a  township  holding  the  title  to  lands  granted  to  them  by  the 
general  government  for  school  purposes  to  recover  possession, 
38  O.  S.  87,  95.    The  limitation  applies  to  a  railroad  company 
raising  the  grade  of  its  track,  and  laying  an  additional  track 
in  the  street,  as  against  an  abutting  owner,  40  O.  8.  496:  to 
Virginia  military  lauds  held  under  lease  for  ninety-nine  years, 
renewable  forever,  9  O.  S.  489.    There  is  no  presumption  of  a 
grant  of  lands  from  mere  possession  short  of  twenty -one  years, 
5  0. 455.    The  statute  does  not  run  in  favor  of  a  tenant  in  com- 
mon in  occupancy  of  the  premises  against  his  co  tenant  uutil 
some  overt  act  of  an  unequivocal  character  clearly  indicating  an 
assertion  of  ownership  of  the  entire  premises  to  the  exclusion  of 
the  right  of  the  co-tenant,  36  O.  S.  232;  and  it  docs  not  run 
against  the  heirs  of  the  wife  until  the  termination  of  the  hus- 
band's life  estate  in  her  lauds  as  tenant  by  the  curtejiv.  36 
O.  S.  584.     Statute  does  not  run  against  remainderman  until 
right  of  entry  accrues  to  him,  29  O.  S.  379.    Fencing  in  highway 
regularly  laid  out  not  such  adverse  possession  as  to  confer  tjtle, 
28  O.  S.  488;  undisturbed  possession  for  more  than  twenty  years 
no  bar  to  recovery  in   ejectment  on  sale  for  taxes  within  that 
period,  7  O.  (pt.  1)  262;  statute  docs  not  run  in  favor  of  one  in 
possession  while  such  possession  is  legal,  29  O.  S.  569,  572L    Noto- 
rious and  uninterrupted  possession  for  more  than  twenty-one 
years  of  land  dedicated  to  the  city  for  streets  will  bar  claim  of 
city,  8  O.  298 ;  5  O.  S,  594.   Operation  of  statute  defeated  by  agree- 
ment to  submit  question  of  boundary  to  arbitration,  4  0.  310; 
by  agreement  ot  holder  with  true  owner  not  to  sue  for  posses- 
sion during  their  lifetime,  42  O.  8. 18.    Occupation  of  line  estab- 
lished by  agreement  for  statutory  period,  binding,  30  O.  8.  409. 
Where  the  legfd  estate  is  in  a  trustee  adverse  possession  will  be- 
come a  bar  against  him  under  the  same  circumstances  that 
would  bar  oue  seized  in  fee.    When  an  action  by  such  trustee  is 
barred,  his  beneficiary  is  also  barred,  40  0. 8. 365. 

§  4978.  Saving  to  persons  under  disability.  If  a  per- 
son entitled  to  bring  the  action  mentioned  in  §  4977  is, 
at  the  time  the  cause  of  action  accrues,  within  the  age 
of  minority,  of  unsound  mind,  or  imprisoned,  such  per- 
son may,  after  the  expiration  of  twenty-one  years  from 
the  time  the  cause  of  action  accrues,  bring  such  action 
within  ten  years  after  such  disability  is  removed.  [83 
V.  74 ;  51  V.  67,  ?  10 ;  S.  &  C.  945.] 

See  U  3136, 4986.  Before  the  last  amendment  of  this  section,  83  v. 
74,  a  married  woman  came  within  its  saving  clause,  and  her  dia- 
abillty,  it  was  held,  was  not  removed  by  the  acts  conferring  upon 
her  separate  property  rights,  40  O.  S.  603 ;  43  0. 8. 386.  In  case  of  a 
female  the  disability  is  removed  at  the  age  of  eighteen,  30.8. 80;  so 
that  twenty-one  years  is  to  be  read  eighteen  in  the  statute  in  such 
case,  Yaple's  Code,  etc.,  p.  427.  The  disabilities  extend  only  to 
thofle  existing  when  the  cause  of  action  accrues,  30  O.  8.  491; 
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and  when  the  statute  begins  to  mn,  It  continueM  to  run  without 
interruption  from  any  subsequent  disability,  13  0, 181, 196;  2U  O. 
250;  1  O.  S.  478;  38  O.  8.  374.  When  it  begins  to  run  against  an 
ancestor  it  continues  to  run  against  the  heir,  tbonghau  infant,  1 
O.  S.  478.  On  the  other  huncl,  the  heir  or  grantee  of  one  pro- 
tected from  the  operation  of  the  statute  is  entitled  to  its  pro- 
tection, 4  O.  S.  464;  13  O.  181;  and  where  the  interests  of  two 
defendants  are  joint  and  inseparable,  and  the  rights  of  one  are 
saved,  such  saving  inures  to  the  benefit  of  the  other,  1  O.  8.  544 : 
13  O.  S.  431 ;  20  O.  S.  208;  24  O.  8.  572;  but  where  the  rights  of 
each  are  severable  the  protection  of  the  statute  extends  only  to 
those  within  its  provisions,  10  0. 11,  as  in  case  of  co-parecnera 
or  tenants  in  common.  10  0. 135;  1  O.  8.  478;  10  O.  11 ;  but  in 
a  proceeding  in  error,  if  one  of  the  parties  is  within  the  saving 
clause,  the  case  Is  saved  as  to  all,  3  O.  49 ;  12  0. 361 ;  21  0. 8. 131 ;  17 
O.  27.  Where  the  right  or  estate  of  children  does  not  accrue 
until  the  death  of  a  tenant  for  life,  the  statute  does  not  begin  to 
run  against  them  until  after  his  death,  17  O.  S.  374. 

SUBDIVISION  III.      OTHER  ACTIONS. 

§4979.  Limitation  of  other  aotionf.  Ciril  actionc 
other  than  for  the  reeovery  of  real  property  can  only  be 
brought  within  the  following  jperiods,  after  the  cause  oi 
the  action  accrues.    £51  v.  67,  J  12;  8.  &  C.  947.1 

The  statute  commences  to  run  as  soon  as  the  injurious  act  Is 
perpetrated  though  the  actual  injury  is  subseouent  and  could 
not  immediately  operate,  4  O.  331.  The  rendition  of  a  judg- 
ment by  a  court  fixing  the  annual  value  of  a  widow's  dower  and 
directing  the  sale  of  real  estate  subject  thereto,  is  not  the  '*  ac- 
cruing "  of  a  cause  of  action  within  the  meaning  of  this  section, 
and  the  statute  of  limitations  does  not  apply  to  an  action 
founded  on  such  judgment,  4  C.  C.  38.  See  10  C.  C.  291. 

J  4980.  Within  fifteen  years.  An  action  upon  a 
specialty  (1),  or  an  agreement,  contract,  or  promise 
in  writing  (2).     [51  v.  57,  ?  13 ;  8.  &  C.  948.] 

1.  Becognizance  for  stay  of  execution,  10  0. 8.514 ;  transcript 
of    foreign  judgment,    33  O.  S.   52;   mortgage,   61  O.  S.  240; 
bill  of  lading,  |3  Bull  893 ;  but  not  a  judgment  of  a  court  of 
this  state,  15  O.  S.  364.    An  agreement  under  seal  by  one  per- 
son to  pay  money  to  a  third,  can  be  enforced  by  the  latter  In 
his  own  name  within  fifteen  years,  notwithstanding  such  third 
person  Is  not  named  in  the  instrument,  42  O.  8.  82.    Although 
an  instrument  executed  prior  to  April  14,  1884  was  not  required 
by  law  to  be  sealed,  if  the  maker  amxed  his  signature  in  front 
of  a  scrawl  seal  at  the  end  thereof,  such  an  instrument  Is  a  spe^ 
clalty,  2  G.  C.  351.  2.  Indorsement  of  promissory  note,  15  O.  130, 
133 ;  subscription  for  stock,  18  0. 8.  3% ;  20  O.  S.  190. 

i  4981.  Within  six  years.  An  action  upon  a  contract 
not  in  writing,  either  express  or  implied  (1).  An  action 
upon  a  liability  created  by  statute  (2),  other  than  a  for- 
feiture or  penalty.    £51  v.  67, 2  14 ;  S.  &  C.  948.] 
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1.  On  each  itom  of  an  account,  19  O.  S.  454;  "by  surety  to  re- 
cover contributiuii,  16  O.  S.  652,  6I>3;  an  action  against  an  officer 
not  on  his  official  bond  for  money  received  in  an  official  capacity, 
21  O.  S.  643;  for  unpaid  installments  of  legacy,  40  O.  S.  27;  see 
11  Bull  247 ;  for  money  for  services,  40  O.  8.  214,  217.    The  ordi- 
nary engagements  of  a  married  womau  competent  to  bind  her 
separate  estate  were  held  not  within  this  section,  9  Bull  63. 
The  statute  begins  to  run  from  time  of  collection  of  money  by 
attorney.  46  O.  S.  349 ;  does  not  apply  to  railroad  wrongfully  lay- 
ing track  in  public  highway,  35  O.  S.  1;   nor  where  money  is 
placed  in  hands  of  defendants  intestate  upon  the  express  trust 
to  be  repaid  to  plaintiff  on  the  death  of  the  intestate,  36  O.  S.  181 ; 
whether  assessment  within  provisions  of  section  not  determined, 

50  O.  8.  203 ;  held  six  years  in  1  C.  S.  C.  R.  262.  2.  Action  to  en- 
force individual  liability  of  stockholders,  40  O.  S.  507 ;  see  15 
Bull  164;  8  Bull  296;  against  railroad  company  for  Injury  to 
stock  by  neglect  to  fence,  44  O.  S.  12 ;  15  Bull  102.  For  destruc- 
tion of  county  bridge,  by  corporation,  the  statute  begins  to  run 
from  its  restoration  by  the  commissioners,  43  O.  S.  451.  In  ac- 
tions upon  a  stockholder's  liability  the  statute  of  limitations 
commences  to  run  when  the  company  is  insolvent,  40  O.  S.  514 ; 
15  Bull  164;  8  Bull  296;  and  the  claim  Is  determined  and  en- 
forcable  against  stockholders,  15  Bull  164;  reduced  to  judgment 
and  execution  returned  unsatisfied,  49  O.  S.  438;  46  O.  S.  1 ;  47  O. 
8. 180. 

2  4982.  Within  four  yean.  An  action  for  trespass 
upon  real  property  (1);  but  in  an  action  for  trespass 
under  eround  or  injury  to  mines,  the  action  shall  not  be 
deemed  to  have  accrued  until  the  wrong-doer  is  dis- 
covered. An  action  for  the  recovery  of  personal  prop- 
erty, or  for  taking,  detaining,  or  injuring  the  same;  but 
in  an  action  for  the  wrongful  taking  of  personal  prop- 
erty, the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  wrong-doer  is  discovered  (2).  An 
action  for  an  injury  to  the  rights  of  the  plaintiff  not 
arising  on  contract  and  not  hereinafter  enumerated  (3). 
An  action  for  relief  on  the  ground  of  fraud;  but  the 
cause  of  action  in  such  case  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud  (4).    [81  v.  210; 

51  V.  57,  §  15 ;  S.  &  C.  948.] 

1.  Tremass.— Action  for  temporary  Injury  by  changing  grade 
of  railroad  track  and  laying  additional  track  in  highway,  caus- 
ing overflow  of  abutting  owner's  land,  40  O.  8.  496.  There  is  no 
distinction  between  trespasses  underground  and  upon  the  sur- 
face ;  nor  where  the  cause  of  action  is  known  or  unknown  to 
plaintifT  within  the  time  limited  by  the  statute,  37  O.  S.  583.  When 
a  man  icommits  an  act  of  trespass  upon  another's  land,  and 
thereby  injures  such  other  at  once  and  to  the  full  extent  that 
such  act  will  ever  injure  him,  the  statute  of  limitations  runs 
from  the  time  of  such  act  of  trespass ;  but  where  the  act  of  tres- 
pass is  continuing,  the  action  may  be  brought  at  any  time  un- 
til by  adverse  use  or  possession  the  trespasser  has  acquired  an 
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adverse  right.— Action  for  diversion  of  stream  by  railroad,  43  O. 
S.  626.  Neither  the  limitation  of  four  or  six  vears  applies  to 
railroad  wrongfully  laving  track  in  public  highway,  85  O.  H.  1. 
Action  against  railroad  for  damages  caused  by  occupying  public 
street  in  pursuance  of  municipal  authority  must  be  brought  in 
two  years  under  §  3283,  35  O.  8.  284. 

2.  Taking  versoncU  property.— AQtion  for  wrongful  taking  by 
force  personal  property  not  within  meaning  of  last  clause  of  the 
section,  "for  reliei  on  the  ground  of  fraud,"  19  O.  8.  462. 

3.  Injury  to  rights  of  plaintiff. -^Action  for  wrongfully  depriy* 
ing  mortgagee  of  security— whether  such  action  is  for  tort  or  re- 
lief on  the  ground  of  fraud,  35  O.  8.  307 :  for  injury  to  mortagee 
by  laying  railroad  track  in  front  of  mortgaged  premises,  17  Bull 
153,  154  (C.  P.) :  action  for  injury  causing  death— deceased  re- 
ceived injury  in  1877  and  died  in  1883— cause  of  action  accrued 
at  time  injury  was  received  and  barred  in  four  years  from  the 
time  of  the  iniurv,  2  C.  C.  R.  45. 

4.  ^atid.— Action  by  maker  of  promissory  note  to  cancel  the 
same  for  fraud  limited  to  four  years  after  discovery  of  fraud,  26 
0. 8.  559 ;  by  creditor  to  set  aside  fraudulent  conveyance,  82  O. 
S.  228,  234.  Time  does  not  run  against  a  cestui  que  trust  until  he 
has  knowledge  of  the  trust,  10  O.  8. 196 ;  nor  against  an  infant 
for  the  wrong  of  his  guardian  ad  litem  until  the  discovery  of  the 
wrong,  17  0. 8.  485 ;  and  in  a  proceeding  to  reform  an  instrument 
on  the  ground  of  mistake,  lapse  of  time  is  reckoned  only  from 
discovery  of  mistake,  11 0.  8.  653.  Under  the  act  of  1831,  and 
under  the  code  prior  to  1867,  fraudulent  concealment  of  the 
cause  of  action  did  not  prevent  the  running  of  the  statute,  4  O. 
331 ;  10  O.  469 ;  6  O.  8.  276 ;  19  O.  8.  462.  An  action  for  specific 
performance  sgainst  the  heirs  of  the  vendor  and  his  erantee  who 
took  the  legal  estate  with  notice  is  not  an  action  for  relief  on 
the  ground  of  fraud  within  the  meaning  of  this  section,  31 0.  8. 
188.  Fraudulent  conveyance,  21  Bull  212.  The  statute  begins  to 
run  from  the  time  of  the  discovery  of  the  fraud  and  not  from  the 
time  of  its  commission,  40  O.  8.  318.  When  an  executor  parted 
with  the  assets  of  his  testator's  estate,  in  violation  of  an  agree- 
ment with  a  judgment  creditor  of  his  testator,  under  such  cir- 
cumstances as  to  constitute  fraud,  and  render  himself  person- 
ally liable  to  the  creditor,  the  statute  does  not  begin  to  run  in 
favor  of  the  executor  until  the  creditor  had  notice  of  the  act 
of  the  executor  in  parting  with  funds,  40  O.  8.  529.  Action  to 
impeach  settlement  for  fraud  within  the  section,  48  O.  8.  219. 
Want  of  knowledge  does  not  prevent  running  of  statute,  49 
O.  8.  188. 

§  4988.  Wltbln  one  year.  Within  one  year :  An 
action  for  libel^  slander,  assault,  battery,  malicious 
prosecution,  false  imprisonment  or  malpractice.  An 
action  upon  a  statute  for  a  penalty  or  forfeiture ;  but 
where  a  different  limitation  is  prescribed  in  the 
statute  by  which  the  remedy  is  given,  the  action  may 
be  brought  within  the  period  so  limited.  [91  v.  299; 
51  V.  57,  §  16  ;  S.  <&  C.  949.] 


An  action  to  recover  money  lost  or  paid  on  a  bet  or  wager  is 
an  action  upon  a  statute  for  a  penalty  or  forfeiture,  29  p.  S.  547. 
An  action  against  a  county  treasurer  on  his  ^©^^  to  enfort^e  the 
statutory  liability  is  subject  to  the  limitation  in  g  4984, 32  0. 8. 421. 
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Actions  to  recover  back  taxes  and  assessments  must  be  brought 
within  one  year,  g  5848 ;  44  O.  8. 51. 

{  4984.  Actions  on  official  and  other  bonds.  An  action 
upon  the  official  bond  or  undertaking  of  an  officer  (1),  as- 
signee, trustee,  executor,  administrator,  or  guardian,  or 
upon  a  bond  or  undertaking  given  in  pursuance  of  a 
statute,  can  only  be  brought  within  ten  years  after  the 
cause  of  action  accrues;  but  this  section  shall  be  sub- 
ject to  the  qualification  in  §  4976.  [51  v.  57,  §  17 ;  S.  & 
C.  949.] 

1.  16  O.  S.  80, 522 ;  32  O.  S.  421.  An  action  against  an  officer  not 
on  his  official  bond  is  barred  in  six  years,  21 0.  S.  643.  An  action 
against  a  sheriff  for  not  paying  over  money  does  not  accrue 
until  demand,  22  O.  S.  27. 

i  4985.    Ten  years.    Other  relief.    An  action  for  relief 

not  hereinbefore  provided  for  can  only  be  brought  within 

10  years  after  the  cause  of  action  accrues.  [51  v.  57,  ?  18.] 

Action  to  enforce  lien  on  R.  R.,  etc.,  2  N.  P.  15 ;  of  surety  to  be 
subrogated  to  rights  of  creditor  in  judgment,  23  O.  S.  483. 

An  action  under  §5370  to  make  members  of  a  partnership 
against  which  a  judgment  has  been  rendered  by  its  firm  name, 

Sarties  to  the  judgment  is  within  the  provisions  of  this  section, 
)  O.  S.  37 ;  and  an  action  by  a  partner  against  a  co-partner  for 
an  account  after  dissolution,  46  O.  S.  652,  662 ;  an  action  on  agree- 
ment with  mother  of  adopted  child  to  provide  for  latter,  etc., 4 
G.  C.  216,  and  to  reform  an  instrument  on  the  ground  of  mistake, 
48  O.  S.  209.  The  cause  of  action  accrues  upon  the  execution  of 
the  instrument.  Id.  And  actions  to  charge  the  separate  estate 
of  a  married  woman  upon  her  verbal  promise,  9  Bull  63,  64  (C. 
8.  C.  1883).  The  section  is  not  applicable  to  an  action  against  an 
officer  hot  on  his  official  bond,  21  O.  S.  643;  nor  to  an  action 
brought  on  a  judgment  rendered  in  another  state,  33  O.  S.  52; 
nor  to  an  action  by  a  surety  for  contribution,  16  O.  S.  552.  Sure- 
ty's right  to  revive  judgment  is  not  barred  until  twenty-one 
years  from  the  time  the  judgment  became  dormant,  36  0. 8. 155. 

g  4986.  Bights  saved  to  certain  persons.  If  a  person 
entitled  to  bring  any  action  mentioned  in  this  subdivis- 
ion, except  for  a  penalty  or  forfeiture,  is,  at  the  time  the 
cause  of  action  accrues,  within  the  age  of  minority,  of 
unsound  mind,  or  imprisoned,  such  person  may  bring 
such  action  within  the  respective  times  limited  by  this 
subdivision  after  such  disability  is  removed.  [83  v.  74.] 

See  218136,  4978.  Provisions  of  this  section  except  persons 
named  from  operation  of  §4979.  When  time  begins  to  run, 
10  C.  C.  291.  Toe  statute  is  personal  and  can  not  be  extended 
to  any  party  not  witbin  its  saving,  10  O.  135.  A  married 
woman  is  not  now  within  the  saving  clause  of  this  section. 
Before  the  last  amendment  it  was  held  that  an  action  by  an 
assignee  of  the  claim  of  a  married  woman  against  her  husband 
for  moneys  belonging  to  her  and  converted  by  the  husband  to 
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Ills  own  use  was  not  barred  l>y  the  limitations  ol  |  4978  where 
less  than  six  years  intervened  between  such  assignment  and  the 
commencement  of  the  action,  S7  0. 6. 390. 

SUBDIVISION  IV.     GENERAL  PROVISION.' . 

i  4987.  When  action  deemed  oommenoed.  An  action 
shall  be  deemed  commenced^  within  the  meaoinff  of  this 
chapter,  as  to  each  defendant,  at  the  date  of  the  sum- 
mons which  is  served  on  him,  or  on  a  co-defendant  who 
is  a  joint  contractor,  or  otherwise  united  in  interest  with 
him;  and  when  service  by  publication  is  proper,  the  ac- 
tion shall  be  deemed  commenced  at  the  date  of  the  first 
publication,  if  the  pablication  be  regularly  made.  [51 
V.  67,  g  20 ;  S.  &  C.  949.] 

What  steps  to  enforce  a  lien  will  be  deemed  a  commencement 
of  an  action  within  the  meaning  of  this  section,  24  O.  H.  6*28. 
Statute  of  limitations  ceases  to  run  against  a  set-off  from  the 
date  of  the  commencement  of  the  action  in  which  it  is  pleaded, 
36  O.  S.  152.  Action  for  recovery  of  specific  personal  property 
can  not  be  defeated  b^  assignment  for  benefit  of  creditors,  33  O. 
S.  523,  529.  Computation  of  time  ends  with  the  filing  of  the 
original  and  not  the  amended  petition,  41  O.  S.  145.  The  de- 
fendants in  an  action  against  vendor  and  vendee  to  set  aside  and 
cancel  a  deed  on  the  )^ound  of  fraud,  though  both  defend- 
ants, are  necessary  parties  defendant,  yet  where  the  only  relief 
sought  is  a  cancellatipn  of  the  deed,  are  not  united  in  interest, 
within  the  meaning  of  this  section,  39  O.  S.  563.  The  section 
furnishes  by  analogy  the  rule  which  determines  when  proceed- 
ings in  error  are  to  be  deemed  commenced,  16  0. 8.  284 ;  21  ().  8. 
131 ;  36  0. 8.  312 ;  37  O.  8.  544.  An  action  is  deemed  commenced 
at  the  time  of  the  summons  which  is  served  on  the  defendant, 
and  although  a  demurrer  is  sustained  to  the  petition,  and  leave 
given  to  amend,  the  action  remains  "commenced,"  and  an 
averment  as  to  the  discovery  of  the  fraud  within  four  years 
before  the  action  was  brought  may  be  supplied  in  a  subsequent 
amendment  to  the  petition,  29  Bull  391;  50  0. 8. . . . 

§  4988.  Wben  attempt  eqnivalent  to  commencement; 
service  in  such  case— Service  upon  corporation  passing 
Into  hands  of  receiver— EaUroad  company.  An  attempt 
to  commence  an  action  shall  be  deemed  equivalent 
to  the  commencement  thereof,  within  the  meaning 
of  this  chapter,  when  the  party  diligently  endeavors 
to  procure  a  service ;  but  such  attempt  must  be  fol- 
lowed by  service  within  sixty  days.  And  if  the  de- 
fendant is  a  corporation,  whether  foreign  or  created 
under  the  laws  of  this  state,  and  whether  the  charter 
thereof  prescribes  the  manner  and  place,  or  either, 
of  service  of  process  thereon,  and  such  corporation 
passes  into  the  hands  of  a  receiver  before  the  expira- 
tion of  said  sixty  days,  then  service  following  such 
attempt  to  commence  the  action  may,  within  said 
sixty  days,  be  made  upon  such  receiver,  or  his  cash- 
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ier,  treasurer,  secretary,  clerk  or  managing  agent,  or 
if  none  of  the  aforesaid  officers  can  be  found,  by  a 
copy  left  at  the  office  or  usual  place  of  business  of 
such  agents  or  officers  of  such  receiver  with  the  per- 
son having  charge  thereof;  and  if  such  corporation 
is  a  railroad  company,  summons  may  be  served  upon 
any  regular  ticket  or  freight  agent  of  said  receiver, 
and  if  there  is  no  such  agent,  then  upon  any  con- 
ductor of  said  receiver,  in  any  county  in  the  state  in 
which  such  railroad  is  located,  and  the  summons 
shall  be  returned  as  if  served  upon  said  defendant. 
[91  V.  72 ;  51  v.  57,  ^  20 ;  S.  &  C.  949.] 

The  act  as  last  amended  March  16,  1894,  applies  to  pending 
cases.    Applicable  to  proceedings  in  error,  35  Bull  46. 

No  time  is  fixed  for  service  by  publication  in  attachment, 
summons  returned  "  not  found, '^41  O.  S.  271.  Leaving  copy  of 
summons  at  defendant's  place  of  business  is  not  a  sufficient 
service  upon  an  individual  defendant.  The  record  shows  an 
attempt  to  commence  an  action  not  followed  by  service  of  sum- 
mons within  meaning  of  this  seotion,  25  O.  S.  336,  339;  see  2  C. 
C.  R.  140. 

§  4989.  Absence  from  state  when  oause  of  action  ao- 
omes.  Absence  afterwards.  If^  when  a  cause  of  action 
accrues  against  a  person,  he  fs  out  of  the  state,  or  has 
absconded,  or  concealed  himself,  the  period  limited  for 
the  commencement  of  the  action  shall  not  begin  to 
run  until  he  comes  into  the  state,  or  while  he  is  so 
absconded  or  concealed ;  and  if,  after  the  cause  of  action 
accrues,  he  depart  from  the  state,  or  abscond,  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  any  part  of  the  period  within  which  the 
action  must  be  brought.     [51  v.  67,  §  21 ;  S.  &  C.  950.] 

Cases  under  the  statute  of  1831,  and  other  statutes,  9  0. 84;  11 
O.  255,  690 :  13  O.  430 ;  14  O.  204.  Where  a  person,  who  is  a  non- 
resident  oi  this  state  and  absem  from  it  when  a  cause  of  action 
accrues  against  him  in  favor  of  another  in  this  state,  afterward 
and  during  the  period  of  the  limitation,  occasionally  comes  into 
this  state,  such  presence  in  the  state  will  not  set  the  statute  of 
limitations  to  running  in  his  favor,  although  the  plaintiff  might, 
at  such  times,  by  the  exercise  of  ordinary  diligence,  have  com- 
menced an  action  against  him ,  47  O.  S.  225.  The  effect  of  changes 
in  the  statute  enlarges  the  operation  of  its  provisions,  22  Bull 
63.    Disability  of  absence  removed,  when,  52  O.  S.  103. 

i  4990.    Action  barred  where  it  arose,  barred  in  this 

state.    If,  by  the  laws  of  the  state  or  country  where  the 

cause  of  action  arose,  the  action  is  barred,  it  is  also 

barred  in  this  state.     [51  v.  57,  §  22;  S.  <&  C.  950.] 

And  this  was  the  rule  under  former  statutes,  7  O.  (Pt.  1)  246 : 
14  0. 437 ;  16  0. 145 ;  11  O.  S.  690.    The  section  does  not  apply  U 
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a  parly  leave  the  Rtate  where  the  cause  of  action  arose  and  come 
into  this  state  before  the  right  of  action  accrues.  7  O.  (Pt.  I) 


g  4991.  Saying  In*  case  of  reTersal,  etc.— Barrlee  upon 
corporation  passing  into  lianda  of  receiTor— Baflroad  eom* 
pany.  If,  in  an  action  commenced,  or  attempted  to 
be  commenced,  in  due  time  a  judjgment  tor  the 
plaintiff  be  reversed,  or  if  the  plaintin  fail  otherwise 
than  upon  the  merits,  and  the  time  limited  for  the 
commencement  of  such  action  has,  at  the  date  of 
such  reversal  or  failure,  expired,  the  plaintiff,  or,  if 
he  die  and  the  cause  of  action  survive,  his  repre- 
sentatives may  commence  a  new  action  within  one 
year  after  such  date,  and  this  provision  shall  apply 
to  any  claim  asserted  in  any  pleading  by  a  defend- 
ant. And  if  the  defendant  is  a  corporation,  whether 
foreign  or  created  under  the  laws  of  this  state,  and 
whether  the  charter  thereof  prescribes  the  manner 
and  place,  or  either,  of  service  of  process  thereon, 
and  such  corporation  passes  into  the  hands  of  a  re- 
ceiver before  the  expiration  of  said  year,  then  serv- 
ice to  be  made  within  said  year  following  such  orig- 
inal service  or  attempt  to  commence  the  action  may 
be  made  upon  such  receiver  or  his  cashier,  treasurer, 
secretary,  clerk  or  managing  agent,  or  if  none  of  the 
aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office  or  usual  place  of  business  of  such  agents  or  offi- 
cers of  such  receiver  with  the  person  having  charge 
thereof,  and  if  such  corporation  is  a  railroad  com- 
pany, summons  may  be  served  upon  any  regular 
ticket  or  freight  agent  of  said  receiver,  and  if  there 
is  no  such  agent,  then  upon  any  conductor  of  such 
receiver,  in  any  county  in  the  state  in  which  such 
railroad  is  located,  and  the  summons  shall  be  re- 
turned as  if  served  upon  said  defendant.  [91  v.  73 ; 
51  V.  57,  §  23 ;  S.  &  C.  950.] 

This  act  as  last  amended  March  16, 1894,  applies  to  pending 
cases.  A  party  failing  otherwise  than  on  the  merits  in  the  court 
below  may  on  affirmation  of  the  judgment  of  the  court  below 
and  within  one  year  after  such  affirmation  commence  a  new 
action  nnder  this  section,  31  Bull  140.    See  9  C.  C.  718. 

If  service  is  set  aside,  plaintiff  may,  within  a  year,  bring  his 
action  anew,  notwithstanding  the  time  allowed  for  commencing 
the  action  may  have  expired  between  the  time  of  instituting 
proceedings  and  the  setting  aside  of  the  service,  17  0. 8. 225 ;  and 
where  an  action  is  dismissed  without  prejudice  to  a  future 
action,  plaintiff  may  commence  it  anew,  within  a  year,  notwith- 
standing the  time  limited  for  commencing  the  action  had 
expired  at  the  time  of  the  dismissal,  12  O.  S.  620.    The  section 
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relates  to  the  time  within  which  an  original  action  may  be 
recommenced,  or  claims  set  up  by  the  defendant  In  8ucli  aa 
action  may  be  reasserted,  if  either  party  £ail  otherwise  than  upon 
the  merits,  and  has  no  application  to  proceedings  in  error,  34 
O.  8.  537.  Dismissal  ot  action  without  prejudice  to  future  ac- 
tion does  not  extend  period  ol  limitation  prescribed  as  to  such 
action,  7  C.  C.  33.  A  voluntary  dismissal  of  an  action  by  plain- 
tiff not  occasioned  by  any  adverse  ruling  of  the  court  or  com- 
pulsion of  any  kind  is  not  a  failure  otherwise  than  upon  the 
merits  within  the  meaning  of  this  section,  and  if  the  time  lim- 
ited for  the  commencement  of  such  action  has  expired  the 
plaintiff  can  not  commence  a  new  action  within  one  year  after 
such  dismissal.  Id.  Where  an  action  which  has  been  com- 
menced in  due  time  is  dismissed  by  the  plaintifl'  after  the  time 
limited  for  the  commencement  of  such  action  has  expired,  a 
new  action  for  the  same  cause  thereafter  commenced  is  barred 
though  commenced  within  one  year  after  the  dismissal  of  the 
former  action.  Such  dismissal  is  not  a  failure  in  the  action 
within  the  purview  of  this  section,  50  O.  S.  294 ;  29  Bull  406. 

§  4992.  Fart  payment.  Hew  promise,  etc.,  in  writing. 
When  payment  has  been  made  upon  any  demand  founded 
on  contract,  or  a  written  acknowledgment  thereof,  or 
promise  to  pay  the  same,  has  been  made  and  signed  by  the 
party  to  be  charged,  an  action  may  be  brought  thereon 
within  the  time  herein  limited,  after  such  payment  (1), 
acknowledgment  (2),  or  promise  (3).  [51  v,  57,  ?  24; 
S.&C.  951.] 

1.  Payment  by  principal  inures  to  surety,  37  O.  S.  388,  and  part 
payment  by  an  administrator,  under  act  1804,  inures  to  intestate, 
13  ().  271 ;  but  part  payment  of  a  joint  and  several  note  by  one  of 
several  makers  will  not  inure  to  the  others,  25  O.  S.  349,  and  pay- 
ment of  a  dividend  by  an  assignee  of  an  insolvent  debtor  is  not 
part  payment  within  the  meaning  of  this  section.  16  O.  8.  566. 
Each  item  of  an  account  is  barred  in  six  years  unless  there  has 
been  a  part  payment  and  acknowledgment  of  liability  thereon, 
or  a  promise  to  pay  in  writing,  19  O.  S.  454.  A  credit  on  an  ac- 
couni  after  the  cause  of  action  on  the  same  is  barred  is  not 
part  payment  unless  shown  to  have  been  so  intended,  31  O.  8. 
424.  Payment  on  open  book  account  when  not  part  payment, 
etc.,  witnin  the  meaning  of  the  statute,  4  C.  C.  289.  A  petition 
against  several  makers  of  a  joint  and  several  note  more  than 
fifteen  years  past  due,  whereon  payments  have  been  made 
within  the  time  of  the  statute,  but  by  whom  paid  not  appear- 
ing, does  not  show  a  statutory  bar  in  favor  oi  any  of  the  de- 
fendants, 29  O.  8.  245. 

2.  40  O.  S.  637.  The  presumption  of  payment  at  common  law, 
arising  from  lapse  of  time,  may  be  rebutted  bv  proof  that  the 
debtor,  within  the  period  required  to  raise  such  presumption, 
acknowledged  such  claim  to  be  an  existing  liability,  16  0. 8. 498. 
Under  the  acts  of  1824  and  1831,  acknowledgment  of  the  debt 
and  a  promise  to  pay  it  after  it  was  barred,  did  not  revive  the 
original  cause  of  action,  and  the  action,  it  was  held,  must  be  on 
the  subsequent  promise,  17  O.  9. 

3.  A  verbal  promise  is  not  sufficient,  1  C.  8.  C.  R.  324;  but  was 
before  the  code,  19  O.  8. 413.  The  plaintiff  may  set  up  the  barred 
demand  as  a  consideration  for  the  new  promise,  and  allege  the 
new  promise  aa  the  cause  of  action,  8  O.  S.  215,  220.    Promissoif 
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note  made  by  partner  alter  diraolntion  in  consideration  of  bal- 
ance due  on  an  account  with  firm  before  dissolution  is  not.  in 
absence  of  express  authority  to  execute  it.  such  a  promise  in 
writing,  as  wiil,  under  this  section,  take  the  demand  on  the 
account  out  of  the  statute,  as  against  the  other  members,  4H  O. 
S.  613.  No  action  can  be  maintained  by  the  holder  against  the 
maker  of  a  promissory  note,  the  action  on  which  is  barred  by 
the  statute  of  limitations,  on  a  verbal  promise  to  pay  the  same, 
made  after  the  bar  of  the  statute  had  arisen,  the  coiiBideratioii 
of  the  promise  being  the  original  debt,  7  C.  C.  147. 

General  Principles.    The  statute  of  limitations  must  be  set  up 
as  a  defense  or  is  deemed  waived,  8  O.  S.  215,  423 ;  4  O.  8.  272 ;  13 
O.  430 ;  29  O.  8. 245 ;   30  O.  8. 184 ;  but  not  in  actions  for  the  re- 
covery of  real  property,  11 0.  8.  442, 444.     It  may  be  takeu  ad- 
vantage of  by  demurrer,  8  0. 8.  215,  4231;  16  C).  8.  498, 504 ;  18  O.  8. 
49,  67 ;  22  O.  8.  27,  30;  26  O.  8.  131 ;  29  O.  8.  215,  249.   Lapse  of  tinu- 
in  equity  may  be  so  taken  advantage  of,  1  O.  8.  478.  Courts  of 
equity  act  in  analogy  to  the  statute  of  limitations,  3  O.  8.  551 ;  10 
O.  24,  26;  14  O.  437,  443;  6  O.  96;  10  O.  498.  523,  524  :  13  O.  430 ;  14 
O.  320,  343.    As  between  trustee  and  cestui  que  truM  lapse  of  time 
is  not  a  bar,  16  O.  66;  11 0. 8.  42,  46  ;  2  O.  8.  336 ;  1  O.  8.  478;  5  O. 
S.  122 ;  10  O.  8.  198 ;  28  O.  8.  508,  568,  578.    The  statute  does  not 
apply  where  the  state  is  a  trustee,  and  the  beneficiaries  have  no 
ri^t  to  sue,  16  O.  8. 11.    Time  does  not  run  against  the  govern- 
ment.   Id.    1 C.  C.  86.    It  runs  against  a  municipal  corporation, 
8  O.  298 ;  1  O.  8.  478,  510  ;  5  O.  8.  594 ;  13  O.  8.  42.    The  plea  was  a 
defense  not  favored  and  defendant  in  default  would  not  ocdina- 
rily  be  permitted  to  set  it  up.  12  0. 120 ;  but  it  was  discretionary 
with  the  court,  18  O.  240.    It  is  now  admitted  after  default,  44  O. 
S.  12.    It  is  no  defense  to  an  action  on  a  collateral  security  that 
the  original  claim  is  barred,  17  O.  8.  319.    Neglect  of  creditor, 
iv^hereby  estate  of  one  surety  is  released  under  the  statute  does 
not  release  co-surety,  20  O.  8.  337.   While  the  legal  title  to  land 
remains  tn  the  government,  the  statute  of  limitations  does  not 
run  against  one  who  holds  a  certificate  of  survey  or  of  purchase, 
16  0. 34.    Where  a  patent  for  land  issuing  from  the  government 
of  the  United  States  in  the  name  of  a  deceased  person  is  void, 
and  is  afterwards  cured  by  a  subsequent  act,  the  statute  of 
limitations  does  not  begin  to  run  until  the  latter  act,  7  O.  8.  288. 
The  possession  of  a  mortgagor,  or  of  those  claiming  under  him, 
continuing  in  the  occupancy  of  the  mortgaged  premises,  ac- 
knowledging the  subsistence  of  the  mortgage,  is  not  adverse  to 
the  rights  of  the  mortgagee  and  will  not  ripen  into  a  title  superior 
to  the  mortgage,  24  O.  8.  97.    Actions  upon  causes  of  action  ac- 
cruing outside  of  this  state  and  not  limited  by  the  law  of  the 
place  where  they  accrued,  or  limited  thereby  to  longer  periods 
than  those  specified  in  our  statute,  are  governed  as  to  limita- 
tions by  the  Ohio  statute,  in  like  manner  as  causes  of  action  ac- 
cruing within  the  state,  26  O.  8. 46.  Where  plaintiff  in  ejectment 
shows  tthe  original  grantee  to  be  within  the  exception  of  the 
statute  of  limitations,  the  fact  that  other  gran  tees  are  not  within 
such  exception  must  be  pleaded  by  the  defendant,  2  O.  339. 
When  one  party  to  writ  of  error  is  within  the  saving  clause 
of  the  statute  of  limitations  the  case  is  saved  as  to  all  the  parties, 
3  O.  49 ;  12  0.  352,    The  terms  "  bevond  the  state,"  in  the  statute 
of  limitations  of  1804,  are  equivalent  to  "  without  the  limits  of 
the  state,"  6  0. 126.  Where  a  corporation  wrongfully  transferred 
the  stock  of  certain  stockholders.  It  was  held  that  until  the 
transfer  of  the  stock  to  the  holders  of  the  original  certificate  was 
refused,  or  they  had  notice  of  the  transfer  of  the  stock  to  other 
parties,  the  statute  of  limitations  did  not  begin  to  run,  35  o.  h. 
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484.  Where  the  legal  estate  Is  in  a  trustee  competent  to  protect 
it,  adverse  possession  will  become  a  bar  against  him  under  the 
same  circumstances  that  would  bar  one  seized  in  fee  in  his  own 
right.  When  an  action  by  such  trustee  is  barred,  his  beneficiary 
is  also  barred,  40  O.  S.  365. 

When  ^cUuie  commences  to  run*  When  time  begins  to  rnu 
against  the  ancestor,  it  continues  to  run  against  the  heir,  1 0. 8. 
478 ;  6  O.  35.  Prior  to  the  code  equity  followed  the  law  in  de- 
termining when  time  would  begin  to  run  against  the  right  of  a 
mortgagor  to  redeem,  and  when  such  right  would  be  barred,  32 
O.  S.  49.  Title  by  prescription  may  be  acquired  by  twenty-one 
years  adverse  enjoyment  of  an  easement,  and  the  period  begins 
to  run  from  the  time  the  right  of  action  accrues,  22  O.  S.  247. 
The  statute  does  not  begin  to  run  until  a  patent  has  issued  from 
the  government  empowered  to  make  the  grant,  7  O.  (pt.  1)  249, 
s.  c;  6  O.  366;  16  O.  34.  When  it  begins  to  run,  it  continues  to 
run,  without  interruption  from  subsequent  disability,  13  0. 181. 
Lapse  of  time  in  equity  only  reckoned  from  discovery  of  exist- 
ence of  trust,  fraud  or  mistake,  10  O.  S.  198;  11 0.  S.  653 ;  27  O.  S. 
159 ;  but  fraudulent  concealment  could  not  be  set  up  in  an  ac- 
tion at  law  to  enlarge  the  statute,  10  O.  469;  6  O.  S.  2^6 ;  19  O.  8. 
462.  It  will  not  begin  to  run  against  a  pledgor  where  the  pledse 
remains  in  possession  of  the  pledgee  until  tender  of  the  debt 
and  refusal  by  the  pledgee  to  restore  the  pledge  upon  demand, 
26  O.  8. 131.  In  contest  of  will  as  to  new  parties  from  filing  of 
petition,  20  O.  8.  208.  In  error  proceedings  from  date  of  sum- 
mons, 16  0. 8. 284. 

What  may  defeat  operation  of  statute.     Agreement  to  submit 

Question  of  boundary  to  arbitration  defeats  operation  of  statute, 
O.  310.  Possession  necessary  to  bar  recovery  of  real  property, 
need  not  be  continuous  for  the  period  of  limitation  in  any  one 
occupier,  22  O.  8.  32.  Possession  must  be  actual,  notorious,  con- 
tinued, exclusive,  and  adverse,  but  color  of  title  not  necessary, 
8  0. 159 ;  6  0. 164 ;  17  O.  8. 130 :  22  O.  8.  82.  Occupation  to  confer 
title  must  have  continued  suDstantially  in  same  mode.  10  0. 288. 
Possession  under  tenant  for  life  not  adverse  as  against  remainder- 
man, 29  O.  8.  379.  Possession  for  twenty-one  years  no  bar  to  re- 
covery upon  a  sale  for  taxes  made  within  that  period,  7  O.  (pt.l) 
262.  A  devised  land  to  a  tenant  for  life  which  was  then  to  be 
sold  and  proceeds  divided  among  his  children ;  estate  of  tenant 
determined  in  his  lifetime.  H^d  that  possession  prior  to  such 
tenant's  death  would  not  afiect  the  rignt  of  the  children,  17  O. 
8.  374.  As  between  the  estate  of  a  deceased  debtor  and  the  cred- 
itors, the  statute  does  not  run  against  their  claims  after  they 
have  been  presented  to  and  allowed  by  the  executor  or  admin- 
istrator, 29  O.  8.  569.  Party  procuring  injunction  to  restrain 
bringing  action  until  limitation  expires,  can  not  after  dissolu- 
tion plead  statute  of  limitation  as  a  bar  to  such  action,  29  Bull 
817;  50  O.  8.  i'J7.    Can  not  defeat  claim  of  State,  1 N.  P.  292. 

CHAPTER  III. 

PAKTIES     TO     ACTIONS. 

2  4993.  Action  in  name  of  real  party  in  interest.  An 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  sections  forty-nine  hun- 
dred and  ninety-four  and  forty-nine  hundred  and  ninety- 
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five ;  but  w  lien  a  party  asks  that  he  may  recover  by  virtue 
of  an  assignment,  the  right  of  set-off,  counter-claim,  and 
defense,  as  allowed  by  law,  shall  not  be  impaired.  fSl 
V.  57,  ii  25,  26 ;  S.  &  C.  951, 952.] 

JReal  party  in  interest.— The  real  party  in  Interest  is  the  party 
who  would  be  benefited  or  injured  by  the  judgment  In  the 
case.  An  interest  which  warrants  making  a  person  a  party  is 
not  an  interest  in  the  action  involved  merely,  but  some  interest 
in  the  subject  matter  of  the  liiigatiou,  5  W.  L.  M.  80.  One  of 
the  principal  changes  effected  by  this  section  of  the  code  is  the 
right  conferred  upon  the  assignee  of  a  chose  in  action  to  sue  in 
his  own  name.  Under  this  provision  an  aMtignee  of  an  ac- 
count may  sue  thereon,  and  where  the  assignment  is  absolute 
the  assignor  is  not  a  proper  party  to  the  action,  11  O.  8.  374 ; 
the  assignor  can  not,  therefore,  sue  in  his  own  name,  36  O.  8. 
68.  An  assignee  of  a  judgement  obtained  in  a  garnishee  pro- 
cess  may  maintain  an  action  in  his  own  name,  18  O.  S.  134. 
TBe  assignee  of  a  reversfon  and  covenants  contained  in  a  lease  is 
the  proper  party  to  bring  an  action  to  recover  for  their  breach. 
9  0.S.  340;  42  0. 8.180;  an  assignee  of  8to<:k  of  a  corporation,  to 
compel  the  issuance  of  a  stock  eertiflcatc,  41 0.  S.  ,T2l ;  an  asslguee, 
by  indorsement  of  a  promissory  nolo,  though  without  equitable 
interest,  may  sue  in  his  own  name,  29  0. 8. 423 ;  but  an  assignee 
of  a  note  by  mere  delivery  and  for  th«  purpose  of  collection  can 
not  maintain  an  action  in  his  own  name,  26  0. 8. 425 ;  and  where 
an  assignment  without  indorsement,  though  for  value,  was  made 
after  maturity,  it  was  held  a  good  defense  by  the  equitable 
owner  to  show  that  the  assignee  was  not  the  real  party  in  inter- 
est, 43  O.  S.  284 ;  see  74  N.  Y.  486 ;  but  it  is  a  general  rule  that  the 
indorsee  or  payee  of  a  note,  though  an  agent,  holding  the  legal 
title,  may,  under  this  section,  sue  on  it  in  his  own  name,  47 
N.Y.  345,  reversing 57  Barb.  179. 189:  20  la.  481,485,  Dillon,  J.;  and 
where  the  assignment  was  without  consideration  the  assignee  U. 
be  accountable  for  all  the  proceeds.  44  N .  Y.  228,  Xil ;  see  29  0. 8. 
423,  in  writing  absolute  and  by  co-temporaneous  agreement  the 
assignees  were  to  have  one-half  of  the  proceeds,  11  N.  Y.  322 ; 
where  the  assignment  was  made  as  collateral  security,  4  4  Cal.  294 ; 
where  the  assignment  was  of  a  promissory  note  payable  to  order 
without  indorsement,  14  Minn.  27 ;  see  3  Kas.  295  (though  sub- 
ject to  equitable  defenses  or  claims  against  the  payee,  11  Kas. 
464);  the  assignee  has  been,  in  all  such  cases,  allowed  to  sue  in 
his  own  name.  In  one  case  the  defendant  was  allowed  to  set  up 
as  a  defense  that  the  payee  of  the  note  assigned' it  ti  the  plaintilT 
to  secure  an  indebtedness  which  had  been  paid.  11  Ind.  46-1 ;  but 
where  the  indorsement  was  f»>r  collection,  or  without  considera- 
tion, the  indorsee  was  permitted  to  sue  in  his  own  name,  50 
Ind.  319.   Action  must  be  prosecuted,  etc.,  51  O.  8.  444. 

J*rior  to  the  code,  tJie'.  assignee  of  part  of  an  entire  demand  could 
not  sue  at  law,  13  O.  S.  495,  501 ;  see  14  O.  606 ;  the  action  could 
only  be  brought  in  the  name  of  the  assignor,  2  B.  Mon.  82,  and  it 
was  so  held  under  the  code,  21  Mo.  133 ;  but  it  is  the  rule  gener- 
ally under  the  code  that  the  assignee  of  part  of  a  demand  is  enti- 
tled to"relief  by  making  the  assignor  a  party,  38  Cal.  514;  47  Ind. 
51 ;  and  when  he  refuses  to  join  as  plaintiff  he  may  be  made  a 
party  defendant,  38  Cal.  5HJ-  see  11  0. 8. 374,  378. 

The  test  of  the  assignaMUty  of  a  claim  is  whether  it  survives 
or  not.  Causes  of  action  which  survive  to  the  personal  represerUalive 
are  assignable,  and  those  which  do  not  are  not  assignable,  Pom- 
eroy  Rem.  g  147.    As  illustrations  of  those,  arising  out  of  contract, 
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whlcli  are  assf gnabi  e ,  are  the  following :  A  contract  of  guaranty, 
1  Bosw.  352 ;  16  O.  S.  145 ;  a  contract  to  pave  streets,  5  O.  S.  520 ; 
right  of  a  borrower  to  recover  back  excessive  interest  upon  a 
usurious  loan,  64  N.  Y.  242 ;  a  contract  for  the  hire  of  the  service 
of  state  prison  convicts,  23  N.  Y.  350 ;  the  right  of  an  officer  to 
his  fees,  14  Abb.  Pr.  178;  17  O.  S.  591,  or  salary,  27  O.  S.  308;  a 
right  of  action  to  recover  back  money  lost  in  gaming,  19  N.  Y.  26; 
contra,  22  Barb.  82 ;  the  right  of  a  widow  to  her  dower  before 
admeasurement,  12  Ind.  37;  right  to  a  trade  mark,  2  Daly  521 ;  a 
judgment  of  damages  for  the  commission  of  a  tort,  11  la.  329 ;  a 
claim  in  expectancy,  6  N.  Y.  179,  if  it  is  not  a  mere  possibility,  as 
an  heir  apparent's  chance  of  succession,  25  0.  S.  283,  300 ;  7  0.  S. 
432 ;  a  bail  bond,  W.  180  (29  L.  62),  and  bill  of  lading,  2  C.  S.  C.  R. 
291,  may  be  assigned;  but  a  contract  for  marriage,  1  Pick.  71,  is 
not  assignable,  nor  a  contract  of  apprenticeship,  1  Mass.  72,  nor 
contracts  stipulating  for  the  performance  of  services  by  an  attor- 
ney or  medical  practitioner,  13  N.  Y.  333;  nor  an  executory  con- 
tract for  personal  services  without  the  employer's  consent,  31 
O.  S.  421,  nor  a  vendor's  right  of  lien,  24  O.  S.  402;  21  Cal.  172, 178; 
nor  a  wife's  inchoate  right  of  dgwer,  8  N.  Y.  110;  27  O.  S.  50,  65; 
a  tenancy  at  wilL  21  O.  S.  478,  nor  a  ri^ht  of  way,  23  O.  S.  614. 

Claims  arising  from  torts  may  be  assigned,  as  a  claim  for  fraud- 
ulently inducing  one  to  enter  into  the  marriage  relation,  9  Mo. 
497;  for  fraud  or  deceit  in  contracts  relating  to  the  sale  of  real  or 
personal  property,  19  N.  Y^  464 ;  24  N.  Y.  607 ;  contra,  13  N.  Y.  322; 
a  claim  by  a  principal  against  an  agent  for  negligence,  8  O.  S.  1 ; 
a  right  of  action  to  recover  damages  for  the  conversion  of  personal 
property,  12  N.  Y.  622 ;  a  demand  for  compensation  arising  from 
injury  to  land,  1  D.  58;  against  a  railroad  company  for  negli- 
gently killing  cattle,  22  Barb.  110;  a  right  of  action  against  a 
sheriff  for  neglecting  to  arrest  defendant  upon  a  body  execution, 
38  Barb.  18 ;  against  a  bank  for  neglecting  to  make  proper  demand 
ol  a  note  left  for  collection,  and  to  take  proper  steps  to  charge 
indorsers,  6  Robt.  337;  a  claim  under  a  statute  for  damages 
caused  by  wrongful  death,  15  N.  Y.  432.  It  belongs  to  the  next 
of  kin  in  Ohio,  26  O.S.  522.  But  personal  torts,  which  die  with 
the  person,  are  not  assignable,  8  O.  S.  1,  as  claims  for  malicious 
prosecution,  34  Wis.  259;  a  claim  against  a  justice  of  the  peace 
for  nonfeasance,  12  O.  S.  181, 184 ;  a  verdict  in  an  action  for  a  per- 
sonal tort,  15  Abb.  Pr.  342. 

Since  the  third  person  for  whose  benefit  a  promise  is  made  is  the 
real  party  in  interest,  he  may  sue  on  such  promise,  and  there- 
fore, where  a  promise  is  made  by  A  to  B  for  a  consideration 
moving  from  B  to  pay  C  a  sum  of  money,  C  may  maintain  an 
action  upon  the  promise  in  his  own  name  against  the  promisor 
without  joining  the  promisee,  15  O.  S.  148 ;  42  O.  S.  82 ;  22  la.  470. 

A88€ssm£ni.  An  action  for  an  assessment  should  be  in  the 
name  of  the  municipal  corporation,  g  2286 ;  2  C.  S.  C.  R.  21)6 ;  26 
O.  S.  275;  42  O.  S.  128.  If  the  assessment  Is  assigned  to  a  con- 
tractor, he  may  maintain  an  action  in  the  name  of  the  city,  31 
O.  S.  246,  but  not  in  his  own  name,  2  C.  S.  C.  R.  296  (1872) ;  but 
contractors  may,  under  the  statute  1876,  sue  in  their  own  names 
for  the  collection  of  street  assessments  where  the  municipal  cor- 
poration is  a  proper  party  defendant,  42  O.  S.  586.  Several  owners 
of  land  assessed  for  a  street  improvement  may  join  in  an  action 
to  restrain  its  collection,  24  O.  S.  233;  see  23  O.  S.  625;  88  O.  S. 
314.  The  owner  of  property  may  enjoin  an  assessment,  where 
there  is  a  "  substantial  defect  in  the  improvement,"  under  §  2289 
in  an  action  against  the  treasurer  and  municipal  corporation, 
and  k&  1777  and  1778  have  no  application  to  such  casg,  38  O,  S.  314. 
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Ba zlmerd.  A  coiisief n ' )r  nimea  i n  a  t»!  f  i  or  laQinff  way  mai  n - 
tain  an  action  for  an  injury  to  the  gou^ln,  althmigh  he  has  do 
property  general  or  special  therein.  8  Gray,  2«1.  A  bailee  of 
goods  may  sue  a  carrier  for  delivering  to  the  consignee  without 
payment,  that  being  imposed  as  a  condition  of  delivery,  5&  N. 
H.  548;  possession  of  goods  acquired  by  plaintiff  under  a  bill  of 
lading  is  sufficient  to  enable  him  to  maintain  an  action  against 
one  who  does  not  show  a  better  title,  100  Mass.  515 ;  a  consigned 
may  sue  a  carrier  for  loss  of  or  damage  to  goods  delivered  to  it 
for  trans|>ortation,  67  111.  84 :  Id.  543.  An  action  for  injury  to 
sheep  while  in  possession  ot  a  lessee  during  the  term  of  bail- 
ment must  be 'maintained  by  the  lessee,  49  Cal.  612;  a  bailee 
having  charge  of  a  race-horse  for  the  season  may  maintain  an 
action  for  an  injury  to  the  horse  while  racing,  40  Mich.  502;  29 
Am.  Rep.  562.  where  a  creditor  living  at  a  distance  from  his 
debtor  requests  the  payment  of  a  debt  without  giving  snecific 
instructions  as  to  how  the  money  shall  be  sent,  and  the  acbtor 
sends  it  by  an  express  company  and  it  is  lost  in  transitu,  the 
debtor  may  maintain  an  action  against  the  company  for  its  re- 
covery, 40  O.  8. 451. 

Bankruptcy.  In  case  of  bankruptcy  the  right  of  action  passes 
to  the  assignee,  36  O.  8.  68 ;  40  O.  8.  629.  Upon  a  suit  by  one 
partner  against  a  copartner  for  dissolution  of  copartnership 
upon  the  bankruptcy  of  plaintiff  being  shown,  his  assignee  wiu 
be  allowed  to  be  substituted  as  plaintiff,  4  Ben.  92.  If  an  as- 
signee refuses  or  neglects  to  sue  for  property  fraudulently  trans- 
ferred, the  creditors  may  do  so  and  make  the  assignee,  the  debtor 
and  transferee  parties,  72  N.  Y.  70. 

Bills  and  notes-'Bee  assignee.  The  party  having  the  right  to 
the  money  is  the  proper  person  to  sue,  3  Bosw.  560 ;  the  real 
owner  may  sue  thougn  the  note  is  made  to  order  and  not  in- 
dorsed, 12  Kas.  570;  19  O.  8. 536;  the  holder  is  presumed  to  be 
the  owner  in  the  absence  of  evidence  to  the  contrary,  and  is 
entitled  prima  fade  to  sue  thereon.  3  McLean  101 ;  but  it  is  a  good 
defense  to  show,  where  the  assignment  was  made  after  maturitv. 
that  the  assignee  was  not  tlie  real  party  in  interest,  43  O.  S.  284 ;  48 
0. 8. 1, 21.  The  holder  of  a  note  without  indorsement  and  for  col- 
lection merely  can  not  sue  on  it  in  his  own  name,  26  O.  S.  425,  oth- 
erwise if  he  were  to  have  part  of  the  proceeds,  1  Bull  170 ;  a  bona 
fide  indorsee  may  sue  thereon,  16  Abb.  Pr.  146 ;  an  indorsee  may 
sue  thereon,  though,  for  a  eonsideration  to  be  paid  after 
collection,  25  N.  Y.  625,  and  though  without  equitable  interest. 
29  0. 8. 423.  One  holding  notes  as  trustee  for  himself  and  others 
may  sue  thereon  in  his  own  name,  29  O.  S.  330,  and  one  to  whom 
the  legal  title  in  a  note  and  mortgage  has  been  transferred  for 
collection  in  his  own  name  may  sue  thereon  in  his  own  name, 
3  Bull  365;  7  Rec.  9.  Where  a  note  was  made  payable  to  A  as 
administrator  of  B,  on  A's  death  his  administrator,  and  not  the 
administrator  de  bonis  non  of  B,  is  the  proper  party  to  sue  on  it, 
7  O.  (Pt.  1)  268. 

Constable  may  sue  justice  for  irregularly  replevying  goods  held 
by  him  on  execution,  1  Bull  234. 

Contractors  may  sue  in  their  own  names  for  assessments 
under  act  1876,  42  O.  S.  585. 

Conversion.  A  bailee  may  sue  for  conversion,  W.  744 ;  a  mort- 
gagor of  chattels,  W.  552 ;  a  sheriff  must  sue  alone  for  conversion 
of  attached  property,  17  O.  8. 183 ;  a  pledgor  may  sue  a  pledgee 
for  conversion  without  making  a  tender,  1  II.  532;  a  tenant  In 
common  may  sue  a  cotenant  for  conversion  of  the  whole  prop- 
erty, 66  Barb.  564. 
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Corporation,  after  dissolution,  could  not  sue;  the  receiver 
ouly  could  sue  in  its  name,  13  0. 269.  By  statute  a  dissolved  cor- 
poration may  sue  in  its  own  name,  g  5683,  and  be  sued  by  its 
corporate  name,  j  5684.  Trustees  of  a  corporation  must  sue  as 
sucn  and  not  in  tneir  individual  names,  13  O.  250. 

Death  by  nealigence.  The  personal  representatives  bring  the 
action ;  the  widow  and  next  of  kin  can  not  maintain  it  in  their 
own  names,  26  O.  S.  522 ;  the  action  can  not  be  maintained  when 
the  death  occurs  outside  of  this  state,  2  C.  S.  C.  R.  82 ;  25  O.  S.  667 ; 
an  administrator  in  this  state  can  not  maintain  the  action  under 
the  statute  of  another  state,  10  O.  S.  121. 

Ejectment.  The  owner  of  the  legal  title  only  can  maintain 
ejectment  in  this  state,  §  5781 ;  see  2  Neb.  79,  under  a  similiBir  stat- 
ute. (In  Kansas  the  owner  of  the  equitable  title  may  maintain 
ejectment,  16  Kas.  248.)  A  reversioner,  5  O.  28 ;  a  tenant  by  the 
curtesy,  32  O.  S.  184;  trustees  of  a  religious  society,  13  0. 129; 
12  O.  8.  248 ;  a  mortgagee  after  condition  broken,  2  O.  223 ;  7  O. 
(Pt.  2}  70 ;  a  wife  for  property  decreed  her  as  alimony,  W.  205, 
1  O.  S.  405,  may  maintain  ejectment.  Formerly  the  husband 
should  be  joined  with  the  wife  in  a  suit  for  the  possession  of  the 
wife's  land  not  her  separate  property,  20  O.  8. 128. 

Fraudulent  conveyance.  A  judgment  creditor  of  an  insolvent 
corporation,  though  the  corporation  has  been  dissolved  and  a 
receiver  appointed,  may  maintain  an  action  in  the  nature  of  a 
creditor's  Dill,  the  receiver  neglecting  or  refusing  to  do  so,  to  set 
aside  a  sale  made  by  a  corporation  previous  to  dissolution  for 
the  purpose  of  defrauding  its  creditors,  40  O.  8.  575. 

Insurance.  Where  a  policy  is  on  account  of  whom  it  may  con- 
cern, the  person  to  whom  it  is  issued  may  sue  on  behalf  of  elII  the 
owners  in  his  own  name  as  trustee  of  an  express  trust,  6  O.  S. 
554 ;  26  0. 8. 664 ;  if  such  person  die,  his  personal  representatives 
may  sue,  65  Me.  385.  An  assignee  of  a  life  insurance  policy  may 
sue  on  it  in  his  own  name,  38  Wis.  542.  One  who  has  obtained  a 
valid  insurance  upon  his  own  life  may  dispose  of  it  as  he  sees 
lit  in  the  absence  of  prohibitory  legislation  or  contract  stipu- 
lation: it  is  immaterial  in  such  case  that  the  assignee  has  no 
insurable  interest  in  the  life,  41  0. 8.  232.  Taking  in  of  partner 
not  a  transfer  avoiding  policy,  and  assured  may  recover  in  his 
owif  name  damages  sustained  on  account  of  injury  done  to  his 
share  of  the  property,  48  O.  8.  533. 

LaiMord  and  tenant.  An  assignee  of  the  reversion,  and  of 
covenants  contained  in  a  lease,  may  sue,  in  his  own  name,  for  a 
breach  thereof,  9  O.  8.  340;  42  O.  S.  180. 

Legatee  may  sue  on  the  bond  of  an  executor  or  administrator 
for  non-payment  of  his  legacy,  g  6211,  and  may  bring  an  action, 
in  his  own  name,  under  1^6212,  for  the  benefit  of  the  estate  on 
such  bond,  38  0, 8. 650,  and  may  sue  a  purchaser  of  land  charged 
with  legacies,  32  6.  8.358;  party  plaintiff  after  distribution,  32 
O.  S.  334. 

Liquor  laws.  Under  g  4357,  every  husband,  wife,  child,  parent, 
guardian,  employer,  or  other  person  injured  in  person  or  prop- 
erty or  means  of  support  by  any  intoxicated  person,  or  in  con- 
sequence of  the  intoxication  of  any  person,  shall  have  a  right  of 
action,  in  his  or  her  own  name,  severally  or  jointly,  against  the 
persons  causing  the  intoxication,  in  whole  or  In  part ;  and  under 

1  4361  a  married  woman  shall  have  the  right  to  bring  suit  there- 
for, and  control  the  same  as  Afemme  sole. 

Municipal  corporation  a  proper  party  plaintiff  in  a  suit  to 
enforce  an  assessment  for  a  municipal  improvement,  k  2286: 

2  C.  S.  C.  R.  296;  26  O.  S.  275:  42.jQ.^.128.  »  g  -^^^i 
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Non-reslderU  property  owner  may  enioin  laying  of  street  ndl- 
Toad  in  front  ol  his  premises  where  the  proper  consenU  Iiave 
not  been  obtained,  19  O.  S.  78. 

Parent  and  child.  Where  the  father  and  mother,  living  apart 
by  aereement,  transfer  the  care  and  custody  of  their  Infant  chil- 
dren to  the  grandfather  of  the  children,  in  consideration  that  he 
will  receive,  and  in  pursuance  of  that  agreement  he  doea  take, 
them  in  charge,  the  grandfather  may  maintain  aa  action  for 
damages  against  one  who  wrongfully  takes  them  from  his  cui»- 
tody,  32  O.  S.  299. 

Penalties.  The  action  is  in  the  name  of  the  state,  2  Clev. 
R.  44;  see  2  W.  L.  M.  316;  but  where  a  right  of  private  action  is 
given  by  statute,  a  civil  action,  in  the  name  of  the  party,  is  the 
proper  remedy,  unless  it  is  otherwise  specially  provided,  37  0. 8. 
265,271. 

PfMic  officer  can  not  sue  in  his  Individual  name,  31  O.  S.  317; 
20  0. 340 ;  8  0. 174. 

Public  right.  A  private  party  can  not  enforce,  6  0. 101,  unlen 
he  has  a  special  interest,  6  0. 296 ;  7  O.  (Pt.  1)  217. 

lUxognizance.  The  action  is  in  the  name  of  the  state,  10  Bee. 
307;  29  0.S.452:  210.8.183. 

ReadssUm.  One  not  a  party  to  a  life  policy  can  not  avoid  It 
for  fraud,  nor  recover  back  the  premiums  paid  thereon,  83 
O.  S.  B33. 

Seduction.  The  father  sues  for  the  seduction  of  the  daughter 
as  for  loss  of  service,  10  Mo.  634.  If  the  father  is  dead,  the 
mother  may  sue  when  a  minor  child  is  seduced  while  in  the 
service  of  another,  the  wages  being  paid  to  the  child,  on  the 
ground  that  she  is  responsible  for  her  support,  56  N.  Y.  435.  A 
wife  may  sue  for  the  seduction  of  her  husband,  34  0. 8. 621. 

State  is  the  proper  party  plaintiflf  in  actions  on  official  bonds, 
10  O.  8.  515;  32  O.  8. 421  r  25  O.  8.  567,  in  actions  on  penalties, 
2  Clev.  R.  44 ;  see  Penalties ;  in  prosecutions  for  contempt,  6  W. 
L.  J.  538;  in  an  action  to  compel  the  performance  of  a  statutory 
condition,  36  0. 8. 431,  on  subscriptions  to  canal  commissioners, 
5  0. 56.   A  sister  state  may  sue  in  the  courts  of  this  state,  1 0. 259. 

Tax-payer  may  enjoiu  the  collection  of  illegal  taxes,  9§  5848- 
5851,  the  misapplication  of  the  funds  of  the  county  on  failure  on 
written  request  of  the  prosecuting  attorney  to  act,  ^  1278.  and  may 
enjoin  the  misapplication  of  the  funds  of  a  municipal  corpora- 
tion on  failure  on  request  of  the  city  solicitor  to  act,  a  1778, 
bringing  the  action  in  the  name  of  the  state  in  the  former,  g  1278, 
and  inhis  own  name  on  behalf  of  the  city  in  the  latter,  case, 
2  C.  S.  C.  B.  44.  He  may  enjoin  the  performance  of  an  unlawful 
contract  with  the  city  by  a  third  person,  4  Bull  1126  (but  can  not, 
na  a  bidder,  enjoin  the  awarding  of  a  public  contract  by  the  city, 
li  Dull  709);  may  enjoin  county  commissioners  from  entering 
into  any  contract  ultra  vires,  1  D.  196, 200,  and  may  compel,  by 
mandamus,  the  proper  auUiorities  to  furnish  text-books  to 
schools,  35  O.  8.  368.  A  tax  payer  as  such  can  not  institute  pro- 
ceedings to  have  a  street  railway  grant  declared  void  because 
of  the  absence  of  the  necessary  consent  of  the  abutting  owners. 
Such  an  action  can  only  be  brought  by  an  abutting  owner,  30 
Bull  213.    See  3  C.  C.  201 ;  5  Id.  124  ;  609 ;  30  Bull  24. 

Trespass.  Possession  Is  essentrarto  tne  mafntenance  ot  tne 
action,  8  0. 40,  41.  An  administrator  may  maintain  the  action 
for  trespass  upon  lands  of  the  decedent  before  his  death,  19  Cal. 
117.  An  administrator  of  a  mortgagee  of  lands,  having  obtained 
judgment  and  possession  under  foreclosure  proceedings,  may 
maintain  trespass  against  the  heir  of  the  mortgagee,  11  Bush. 
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150.  A  corporation  in  possession  of  lands  may  maintain  tres- 
pass against  a  stranger,  14  Pick.  301.  An  heir  or  devisee  may 
maintain  it  for  trespass  committed  on  land  after  the  death  of 
decedent,  23  Mo.  99.  A  landlord  can  not  maintain  trespas^s  while 
the  tenant  is  in  possession,  4  0. 383 :  1  Clev.  R.  369 ;  but  tbe  ten- 
ant may  sue  the  landlord  for  trespass,  W.  647 ;  1  0. 251.  A  lessee 
of  land  in  possession  under  a  contract  to  give  part  of  the  crop 
for  rent  may  maintain  trespass  upon  land,  55  N.  H.  543,  and  crop 
without  joining  the  landlord,  5  Kas.  441. 

Waste.  At  common  law  no  one  could  maintain  this  action 
unless  he  had  an  estate  of  inheritance,  2  Saund.  252n  7.  The 
heir  could  not  sue  for  waste  committed  during  the  life  of  the 
ancestor,  nor  the  grantee  of  the  reversion  for  waste  committed 
before  the  grant,  Id.  By  statute,  in  some  states,  a  remainder- 
man and  reversioner  may  maintain  waste  for  Injuries  to  their 
estates,  N.  Y.  Code,  Civ.  Pro.,  g  1665;  Bliss  Code  PI.  g  33,  and  an 
heir  may  bring  an  action  for  waste  committed  during  the  life  of 
the  ancestor.  N.  Y.  Code,  etc:,  g  1652.  In  this  state  one  coparce- 
ner may  sue  another  for  waste,  g  5774.  A  tenant  in  dower,  g  4194 ; 
and  tenant  for  life,  ^4177;  can  not  commit  waste  without  for- 
feiting the  part  of  their  estates  on  which  the  waste  was  com- 
mitted to  those  having  the  immediate  estates  in  reyersion  or 
remainder,  to  whom  they  are  liable  in  damages. 

§4994.  Plaintiff  in  action  on  bond.  The  rule  pre- 
scribed in  the  preceding  section  may  be  so  applied,  wnen 
a  person  forfeits  his  bond,  or  renders  his  sureties  liable, 
that  any  person  injured  thereby,  or  who  is  by  law  enti- 
tled to  the  benefit  of  the  security,  may  bring  an  action 
thereon,  in  his  own  name,  against  the  person  and  his 
sureties,  to  recover  the  amount  to  which  he  is  entitled 
by  reason  of  the  delinquency,  which  action  may  be 
prosecuted  on  a  certified  copy  of  the  bond;  and  the 
custodian  of  the  bond  shall  deliver  such  copy  to  any 
person  claiming  to  be  so  injured,  on  tender  of  the 
proper  fee ;  but  the  provisions  of  this  section  as  to  the 
form  of  the  action  shall  not  be  imperative,  if  provision 
is  otherwise  made  by  law ;  nor  shall  a  judgment  for  one 
delinquency  preclude  the  same  or  another  party  from 
an  action  on  the  same  instrument  for  another  delin- 
quency.    [51  V.  57  ;  §§  566,  567  ;  S.  &  C.  1123, 1124.] 

Suits  on  official  bonds  must  be  in  the  name  of  the  state,  10 
O.  8.  515 ;  25  O.  S.  567 ;  32  O.  S.  421,  unless  the  interests  of  private 
persons  only  are  affected,  15  O.  S.  473;  16  O.  8.  522 ;  35  O.  8.  206. 
In  an  action  against  the  surviving  obligors  of  an  official  bond  tbe 
personal  representatives  of  the  principal  are  not  necessary  par- 
ties. 25  O.  S.  620. 

§4995.  How  executor,  trustee,  etc.,  may  sue.  An 
executor,  administrator,  or  guardian,  a  trustee  of  an  ex- 
press trust,  a  person  with  whom  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another,  or  a  person  ex- 
pressly authorized  by  statute,  may  bring  an  action  without 
joining  with  him  the  person  for  whose  benefit  it  is  pros- 
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ecated ;  and  officers  may  sue  and  be  sued  in  such  name 
as  is  authorized  by  law.    [51  v.  57,  ?  27 ;  S.  &  C.  953.] 

Executor,  administrator.  Where  a  contract  is  made  with  an 
executor  or  administrator  personally  after  the  death  of  the  tes- 
tator or  iQtestate,  or  where  money  is  received  by  the  person 
sued  after  death,  in  such  cases  the  executor  or  administrator 
may  either  sue  in  his  own  name,  or  as  executor  or  adminls- 
traior,  14  Mass.  327.  An  executor  or  administrator  may  sue  in 
his  own  name  on  a  judgment  obtained  by  him,  6  Yerg.  417 ;  on  a 
note  payable  to  him  as  representative,  6  N.  Y.  168 ;  or  bearer, 
112  Mass.  450,  or  to  hira  individually  for  money  due  the  estate, 
50  Ala.  431 ;  to  recover  back  money  of  the  estate  paid  by  mistake, 
W.  174 ;  55  How.  Pr.  434,  or  for  the  price  of  property  sold  by  hlni 
as  representative,  60  111.  30,  or  for  the  wrongful  conversion  of  the 
property  of  the  estate,  24  Cal.  167,  though  such  conversion  was 
made  prior  to  his  appointment.  11  How.  11 ;  and  no  demand  is 
necessary  if  the  taking  was  tortious,  50  Cal.  367.  Where  a  note  is 
made  payable  to  A,  administrator  of  B,  on  A's  death,  his  adminis- 
trator, and  not  the  administrator  de  bonis  non  of  B,  is  the 
proi)er  party  to  sue  on  it,  7  O.  (Pt.  1)  268.  Under  the  statutes  an 
executor  or  administrator  may  petition  to  sell  real  estate  of 
decedent  to  pay  debts  when  there  is  insufficient  personalty, 
§  6137,  and  for  that  purpose  may  bring  an  action  to  get  posses- 
sion of  land  fraudulently  conveyed  br  decedent,  g  6140 ;  may 
sue  for  injuries  causing  death,  g  G134,  26  O.  8,  522 ;  may  sue  per- 
sons wasting  the  personal  estate,  U  6053,  6059 ;  42  O.  8.  325 ;  may 
foreclose  a  mortgage  of  decedent,  §§  6070,  6072;  and  may  main- 
tain an  action  in  the  court  of  common  pleas  against  the  cred- 
itors, legatees,  etc.,  asking  the  direction  or  judgment  of  the 
court  in  any  matter  respecting  the  trust  estate,  etc.,  g  6202, 
1  C.  C.  R.  320.  A  foreign  executor  or  administrator  may  sue  in 
the  courts  of  this  state,  g  6133 ;  and  an  administrator  de  bonis 
non  may  sue  on  the  bond  of  a  former  administrator  for  the 
rtH3overy  of,  g  6020,  or  injury  to,  1 6051,  the  assets  and  personal 
effects  of  decedent :  see  also  g  5800.  Administrator  of  assignee, 
8  C.  C.  178. 

Trustee  of  an  express  trust.  An  express  trust  is  defined  to  be  a 
trust  created  by  the  direct  and  positive  acts  of  the  parties,  by 
some  writing,  or  deed,  or  will,  22  W.  Y.  389 ;  28  Ind.  112.  It  often 
seems  difHcult  to  distinguish  between  such  trustees  and  those 
with  whom  or  in  whose  name  contracts  are  made  for  the  beneflt 
of  others,  and  many  of  the  code  states  make  the  term  "  trustee 
of  an  express  trust  *'  cover  this  latter  class  of  persons,  Bliss  Code 
PI.  §  55.  As  illustrations  of  the  former  may  be  mentioned :  An 
assignee  for  the  benefit  of  creditors,  4  Abb.  Pr.  106 :  an  obligee 
of  a  statutory  bond,  25  O.  S.  567;  29  O.  S.  452;  one  holding  pos- 
session of  money  upon  trust  for  the  benefit  of  others,  1  C.  Cf.  R. 
57 ;  13  Bull  294;  assignees  of  a  contract  in  trust  to  reimburse  out 
of  the  proceeds  thereof  third  persons  for  advances  made,  4  Keyes 
514 ;  a  mortgagee  trustee  for  holders  of  promissory  notes  secured 
by  mortgage,  29  O.  S.330;  trustees  appointed  to  take  and  collect 
subscriptions  for  colleges  and  other  similar  purposes,  34  How. 
Pr.  320;  insurance  brokers  holding  an  open  policy  of  insurance 
for  "  those  and  whom  it  may  concern,"  6  0. 8. 554;  one  to  whom 
the  legal  title  in  a  note  and  mortgage  has  been  transferred  for 
the  purpose  of  collection,  3  Bull  866;  7  Rec.  9;  an  assignee  of 
stock  subscriptions,  12  Wis.  068;  see  41  O.  S.  321.  A  part  owner 
of  a  vessel  in  whose  name  a  policy  of  insurance  on  the  whole 
yessel,  for  account  of  the  owners  is  issued,  becomes  a  trustee  for 
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all  the  owners ;  and,  in  case  of  loss,  may  sue  on  tlie  policy  In  his 
own  name  alone,  26  O.  S.  664.  •  In  an  ordinary  deed  of  trust,  to 
secure  a  debt  with  power  of  sale,  the  trustee  upon  sale  under 
the  power,  is  the  proper  party  plaintiff  to  recover  the  purchase 
money,  31  Mo.  535.  A  mortgagee  of  lands  in  trust  for  the  use  and 
benefit  of  another  is  the  proper  party  to  sue  for  possession  or 
damages  by  trespass  or  other  injury,  24  Wis.  422;  a  sheriff  is  the 
proper  party  to  sue  a  purchaser  for  the  price  of  property  sold  on 
execution,  25  O.  S.  529.  Where  money,  the  separate  property  of 
the  wife,  was  loaned  to  parties  who  knowing  it  to  be  hers,  gave 
back  notes  to  secure  its  payment  to  the  husband  In  his  own 
name,  the  husband  does  not  become  by  such  transaction  the 
trustee  of  an  express  trust  who  must  sue  in  his  own  name, 
1  H.  537,  539.  Under  §  6341,  providing  that  thersuccessor/of  a 
trustee  or  assignee  failing  to  deliver  over  to  the  successor  trust 
property,  may  proceed  against  such  trustee  or  assignee  by  action 
in  the  "common  pleas  or  otherwise,"  the  successor  may  bring 
his  action  in  the  the  superior  court,  1 C.  C.  R.  20. 

One  wUh  wJuym  a  contract  i»  made  for  the  henejU  of  another.  An 
Mrent  may  sue  on  a  contract  made  ty  him  in  his  own  name,  38 
O.  S.  397 :  13  Bull  294 ;  1  C.  C.  R.  57 ;  though  the  name  of  the  prin- 
cipal is  disclosed,  22  N.  Y.  389 ;  38  O.  S.  397 ;  and  where  a  contract 
is  made  between  two  persons  for  the  benefit  of  a  third,  such 
third  person  may  sue  upon  it  in  his  own  name,  4  O.  S.  333; 
though  the  instrument  be  under  seal  and  the  beneficiary  not 
named  therein,  42  O.  S.  82,  the  beneficiary  may  sue  in  his  own 
name  or  in  the  name  of  the  contracting  party,  15  O.  S.  151.  An 
auctioneer  may  sue  for  the  price  of  goods  sold  by  him  whether 
he  have  an  interest  in  the  price  or  not,  7  N.  Y.  220,  224 ;  IE.  D. 
Smith,  590 ;  the  master  of  a  vessel  for  freight,  17  Abb.  Pr.  73 ;  or 
for  conversion  of  cargo,  13  Minn.  85 ;  a  factor  who  transacts 
business  in  his  own  name,  2  Sanf.  706;  a  contractor  for  the  bene- 
fit of  third  parties,  1  Bosw.  43 ;  a  sheriff  for  the  price  of  property 
sold  on  execution,  11  Minn.  220 ;  a  payee  of  a  note  for  the  bene- 
fit of  others,  12  Kas.  85 ;  a  sheriff  on  a  replevin  bond,  2  D.  592 ; 
41  O.  S.  591 ;  and  where  a  grantee  in  a  deed  of  land  was  acting 
as  agent  for  another  and  the  purchase  price  was  paid  with  that 
other's  money,  the  grantee  was  held  the  proper  party  to  sue  for 
a  breach  of  a  covenant  broken  immediately  upon  the  execution 
of  the  deed,  14  O.  8. 417, 423.  .  .    .     *u    *  .„i  «* 

Officers.    Attorney-general  appears  for  the  state  in  the  trial  ot 
all  cluses,  civil  and  criminal,  g  202 ;  brings  suits  on  official  bonds 
of  delinquent  officers  and  against  officers  for  offenses  against 
the  revenue  laws  of  the  state,  g  203;  prosecutes  proceedings  in 
quo  warranto,  §  204,  when  directed  by  the  supreme  court,  gov- 
ernor, or  general  assembly,  g  6762;  proceeds  by  civil  action  in 
the  name  of  the  state  against  delinquent  officers  of  colleg^,  etc.. 
<5  3771.    Corporation  counsel  prosecutes  suits  for  and  on  behaii  oi 
the  city,  g  1774;  may  enjoin  in  the  name  of  the  city  the  misap- 
plicatibn  of  corporate  funds,  g  1777 ;  or  in  the  name  of  a  tax- 
payer, with  his  consent,  29  O.  8.  291.    County  commvsswners  must 
sue  to  recover  property  belonging  to  or  money  due  the  county, 
g  845;  in  their  name,  15  O.  15;   may  sue  in  the  name  of  the 
board  when  the  cause  of    action   arises   out  of  the  subject 
matter  within  their  control,   unless  ^y  statute  the   suit  la 
required  to  be  brought  in  some  other  mode,  85  O.  8.  .wi,  JU7, 
they  must  sue  for  injuries  to  state  or  county  roads  and  bridges 
and  public  buildings  of  the  county  to  reimburse  the  county  for 
repairing  them,  g  863;  43  O.  8.  451;  may  brine  actions  to  ^tab- 
lish  county  boundaries,  g  808 ;  they  can  not  bring  suit  in  their 
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name  upon  a  county  treasurer's  bond,  10  O.  S.  515 :  and  can  not 
sue  on  a  contract  they  are  unauthorized  to  make,  18  ().  H.  49 ; 
21  O.  S.  648;  they  are  not  liable  in  their  official  capacity  to  an 
action  for  damages  for  injury  resulting  to  a  private  party  by 
their  negligence  in  the  cQscharge  ol  their  omcial  functions, 
7  O.  S.  109,  overruling;  2  O.  348;  see  23  O.  8.  600 ;  nor  are  they 
personally  responsible  in  damages  where  they  act  in  their 
official  capacity  in  good  faith  and  in  the  honest  discharge  of 
official  dutv,  40  O.  S.  516.  County  solicitor  prosecutes  and  defends 
all  suits  which  the  boards  of  county  commtssioners  and  coutrol 
may  direct,  or  to  which  they  may  be  parties,  g  1001 :  81  v.  IM. 
County  treasurer  could  not  sue  for  taxes  in  his  own  name, 
2  C.  S.  C.  R.  336;  but  under  g  1104,  83  v.  156,  he  mav  enforce  a 
lien  on  premises  for  unpaid  taxes  bv  civil  action  in  his  own 
name  as  treasurer;  and,  under  g  2859,  to  compel  the  payment 
of  taxes  it  is  not  necessary  that  his  individual  name  should 
appear  or  be  inserted  as  plaintiflf,  31  O.  8.  317.  Prosecuthtfj  attor- 
ney ot  the  county,  in  addition  to  the  prosecution  of  criminals, 
brings  actions  on  forfeited  rec<%nizances,  g  7183,  in  the  name  of 
the  state  without  joining  the  name  of  the  county  for  whose 
benefit  the  suit  is  prosecuted,  21 0. 8. 183  (35  y.  87);  sues  on  bond 
of  delinquent  county  treasurer,  g  1133;  attends  to  suits  on  behalf 
of  asylums  for  the  insane,  g  718 ;  may  enjoin  in  the  name  of  the 
state  the  misapplication  of  county  funds  or  the  execution  of 
unlawful  or  fraudulent  contracts,  §  1277 ;  brings  actions  against 
railroad  and  telegraph  companies  to  recover  penalties,  g  26:) ;  and 
against  state  land  agent,  g  8463;  may  commence  proceedings  in 
quo  warranto  when  directed  by  the  governor,  supreme  court, 
or  legislature,  §  6762.  Sheriff  alone  must  sue  for  conversion  of 
attached  property,  17  O.  8. 183,  189 ;  and  for  the  price  of  prop- 
erty sold  at  judicial  sale,  29  O.  8.  529;  except  after  confirmation 
and  assignment  of  his  right  of  action  to  the  creditor,  15  O.  S.  548 ; 
he  only  can  sue  on  a  replevin  bond,  41  O.  8.  591;  2  D.  592; 
4  W.  L.  G.  273 ;  unless  there  has  been  an  assignment  of  the  bond, 
or  of  the  judgment  in  replevin,  or  refusal  or  neglect  of  the 
sheriff  to  enforce  it,  41  O.  8. 591.  To  recover  an  excess  over  the 
balance  due  on  a  judgment,  received  by  the  judgment  creditor, 
the  owner  of  the  land  encumbered  by  the  judgment  lien  may 
maintain  the  action,  though  the  judgment  creditor  was  the  pur- 
chaser and  the  owner  not.  a  party  to  the  judgment,  40  O.  S.  253. 
TovmsMp  trustees  must  sue  in  the  corporate  name,  8  0. 175 ;  may 
sue  to  recover  penalty  for  obstructing  public  road,  g  4748 ;  40 
O.  8.  521.  Township  clerk  can  not  sue  for  money  received  by 
township  treasurer  and  converted  to  his  own  use,  21  O.  8.  643. 

§  4996.  How  married  woman  may  sue  and  be  sued. 
A  married  woman  shall  sue  and  be  sued  as  if  she  were 
unmarried,  and  her  husband  shall  be  joined  with  her 
only  when  the  cause  of  action  is  in  favor  of  or  against 
both  her  and  her  husband.     [81  v.  65;  76  v.  3,  g  28.] 

Synojwis  of  legislation ;  see  19  Bull  319. 

A  married  woman  may  now  bind  herself,  to  the  same  extent 
and  in  the  same  manner,  by  contract  as  though  she  were  unmar- 
ried, 13  Bull  15;  12  Bull  229;  14  Bull  1 ;  Id.  197  ;  Id.  399 ;  50  O.  8. 
417 ;  see  9  Bull  333 ;  12  Bull  229 ;  and  she  can  be  compelled  to 
execute  a  contract  in  writing  made  jointly  with  her  husband 
to  convey  her  separate  estate,  though  the  contract  is  not  In  the 
form  of  a  deed  and  there  is  no  acknowledgment  by  her  separate 
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and  apart  from  her  husband,  1  C.  C.  R.  406 ;  bdt  the  laws  of  1887, 
84  V.  132,  dispense  with  separate  acknowledgments  of  deeds, 
etc.,  by  married  women ;  provide  that  married  persons  may  talte, 
hold  and  dispose  of  property,  real  or  personal,  the  same  as  if 
unmarried ;  may,  in  the  same  manner,  contract  with  each  other, 
and  neither  husband  nor  wife  1^  answerable  for  the  acts  of  the 
other,  see  g  5319.  Her  liabilities  were  not  prior  to  the  legislation 
of  1884  enlarged  by  these  sections,  44  O.  8. 192. 

Plaintiff,  Before  these  amendments  a  married  woman  could*, 
and  of  course  can  now,  sue  alone  to  recover  a  debt  due  her,  31 
O.  S.  579;  for  the  seduction  of  her  husband,  84  0.  S.  621;  for 
a.ssault  and  battery,  37  0. 8. 10 ;  for  an  injury  to  property  decreed 
her  as  alimony,  1  O.  8. 403,  and  bring  ejectment  for  it,  W.  205  ; 
after  seven  years  abandonment,  33  0. 8. 155;  when  abandoned  by 
husband  in  foreign  country  when  she  came  here,  5  O.  S.  580,  and 
when  abandoned  under  gg  3111,  3113,  and  for  slander,  4  Bull  31 ; 
contra,  Id.  596.  She  does  not  now  prosecute  by  next  friend,  4 
Bull  696.  It  has  been  held  that  she  may  sue  ner  husband  to 
recover  land,  her  separate  propertv,  1  Lans.  421 ;  and  her  per- 
sonal property,  or  the  value  of  services  rendered  in  his  buFiiiess 
or  under  such  circumstances  that  a  promise  to  pay  would  be 
implied,  1  Lans.  164;  and  when  the  husband  and  wife  were 
owners  in  common  of  land  she  might  maintain  a  suit  against 
him  for  partition,  47  N.  Y.  467,  but  could  not  recover  damages 
against  him  for  assault  and  battery,  44  Barb.  866,  or  slander,  42 
Barb.  641 ;  and  the  husband  could  not  recover  against  his  wife 
for  services  rendered  to  her  in  the  management  of  her  separate 
estate,  there  haying  been  no  express  agreement  for  payment,  62 
Barb.  531.  Can  not  sue  for  loss  of  husband's  wa^es.  etc.,  17  Bull 
370.    Can  sue  husband  in  her  own  name,  1  N.  P.  882. 

Joinder  as  plainHff^.  It  has  been  held  that  the  husband  must 
join  with  the  wife  in  an  action  for  malpractice  of  physician  in 
attending  the  wife,  W.  466 ;  for  loss  of  wife's  baggage.  1 W.  L.  M. 
451 ;  for  slander,  4  Bull  596 ;  contra.  Id.  31 ;  may  Join  In  an  action 
to  recover  a  debt  due  the  wife,  31  0. 8. 579,  and  that  where  lands 
were  conveyed  to  her  prior  to  the  act  of  1861 ,  she  could  not  alone 
maintain  an  action  to  recover  them  from  a  ntranger,  20  O.  S.  128; 
but  where  the  husband  was  induced  by  false  representations  to 
purchase  land,  and  the  title  was  taken  in  his  wife's  name,  but 
the  consideration  wholly  paid  by  him.  she  could  not  be  Joined 
in  an  action  for  deceit,  13  O.  8. 72;  that  the  petition  alleging  a 
joint  cause  of  action  in  favor  of  husband  and  wife  and  show- 
ing a  cause  of  action  in  favor  of  the  husband  only  was  demur- 
rable. Id.    Tenants  in  common,  42  0. 8. 190. 

DefendaTit,  Where  the  action  concerned  her  separate  property, 
was  upon  her  written  obligation,  concerned  business  In  which 
she  was  a  partner,  brought  to  set  aside  a  deed  or  will,  to  collect 
a  legacy,  or  was  between  her  and  her  husband,  her  husband  was 
not  required  to  join  as  plaintiff  or  be  joined  as  defendant,  76  v. 
3,  g  28 ;  but  in  an  action  on  her  promissory  note  it  was  held  that 
coverture  should  be  averred,  1  Bull  73,  and  that  she  had  separate 
property  subject  to  be  charged,  26  O.  8.  27,  though  it  was  not 
necessary  to  describe  it,  2  Bull  122 ;  5  Bull  817 ;  nor  to  allege  that 
she  intended  to  charge  it  by  executing  the  note,  for  that  was 
presumed,  35  0. 8. 296 ;  Id.  270.  It  is  not  now  necessary,  under 
the  present  statutes  or  those  of  1886,  to  aver  or  prove  that  she  is 
a  married  woman,  or  the  owner  of  a  separate  estate,  or  that  she 
contracted  the  debt  or  obligation  with  reference  to  her  separate 
estate,  or  for  its  benefit.  84  v.  132 ;  see  14  Bull  899;  16  Bull.  291 : 
61  X.  Y.  249;  65  How.  Pr.  264.    The  remedy  against  the  separate 
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estate  of  a  married  woman  in  the  same  as  if  she  were  un- 
married. A  married  woman  having  entered  into  a  contract 
after  the  act  of  March  20, 1884  to  become  surety  for  her  husband, 
no  specific  lien  having  been  created  by  the  contract,  the  remedy 
is  not  by  suit  in  equity  to  chaige  her  separate  estate,  bnt  by 
action  at  law  against  her  as  an  unmarried  woman,  30  Bull  25; 
30  O.S.... 

Joinder  at  d^endcmis.  The  code,  it  is  held,  does  not  chanye 
the  common  law  liability  of  the  husband  for  the  torts  of  the  wife. 
8  O.  S.  594 ;  49  N.  Y.  193 ;  Bliss  Code  Pi.  I  85.  In  actions  for  dam- 
ages arising  from  the  wrongful  act  of  a  married  woman,  husband 
and  wife,  it  is  held,  must  be  joined  as  defendants,  82  0. 8. 299,  and 
if,  in  the  commission  of  a  tort,  she  acted  under  marital  coercion, 
and  such  fact  does  not  appear  on  the  face  of  the  petition,  her 
defense  in  that  respect  must  be  made  by  answer,  Id.  Under  the 
recent  amendment,  i  3115, 84  v.  133,  neither  husband  nor  wife  is 
answerable  for  the  acts  of  the  other,  and  it  would  appear  tliat  a 
joinder  of  the  husband  would  not  now  be  required  for  the  wife's 
tort.  At  any  rate,  even  before  the  amendments  of  1887,  where 
the  tort  was  in  respect  to  her  separate  property,  the  action  should 
be  against  her  individually,  without  Joining  her  husband,  Bliss 
Code  PI.  g  86 ;  as  in  an  action  for  alleged  conversion  of  chattels  by 
the  wife  under  color  of  aclaim  of  ownership,  1  Lans.  295 ;  for  dam- 
ages caused  by  the  falling  of  a  chimney  of  a  house  owned  by  her, 
21>aly  140 ;  and  when  the  wife,  being  the  owner  of  a  farm  upon 
which  she,  with  her  husband  and  family,  lived,  with  cattle  and 
horses  that  were  used  in  connection  with  the  land,  for  the  sup- 
port of  her  family,  an  action  was  sustained  against  her  alone  for 
damages  caused  by  the  cattle  and  horses  in  straying  upon  tb6 
plaintiffs  ground,  45  N.  Y.  230 ;  and  where  the  husband,  an  agent 
of  the  wife,  made  fraudulent  representations  in  the  sale  oihar 
land,  it  was  held  that  the  ton  was  hers ;  that  it  had  relation  to 
her  separate  property,  and  that  she  should  be  sued  alone,  47 
N.  Y.  677. 

By  the  laws  of  84  v.  132  the  following  amendments,  relating  to 
the  rights  of  husband  and  .wife,  were  passed  : 

g  3108.  Husband  and  wife  contract  towards  each  other  obliga- 
tions of  mutual  respect,  fidelity,  and  support. 

g  3109.  The  husband  is  the  head  of  the  family.  He  may  choose 
any  reasonable  place  or  mode  of  living,  and  the  wife  must  con- 
form thereto. 

g  3110.  The  husband  must  support  himself,  his  wife,  and  his 
minor  children  out  of  his  property  or  by  his  labor.  If  he  is  un- 
able to  do  so,  the  wife  must  assist  him  so  far  as  she  is  able. 

g  3111 .  Neither  husband  nor  wife  has  any  interest  in  the  prop- 
ertv  of  the  other,  except  as  mentioned  in  gg  3110  and  4188,  but 
neither  can  be  excluded  from  the  other's  dwelling. 

g  3112.  A  husband  or  wife  may  enter  into  any  engagement  or 
transaction  with  the  other,  or  with  any  other  person,  whidh 
either  might  if  unmarried;  subject,  in  transactions  between 
themselves,  to  the  general  rules  which  control  the  actions  of 
persons  occupying  confidential  relations  with  each  other. 

g  3113.  A  husband  and  wife  can  not,  by  any  contract  with 
each  other,  alter  their  legal  relations,  except  that  they  may  agree 
to  an  immediate  separation,  and  may  make  provision  for  the 
support  of  either  of  tnem  and  their  children  during  the  separa- 
tion. 

g  3114.  A  married  person  may  take,  hold,  and  dispose  of  prop- 
erty, real  or  personal,  the  same  as  if  unmarried.    [See  gg  4107, 
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g  3115.  Neither  husbaud  nor  wife,  as  such,  is  answerable  for 
the  acts  of  the  other. 

28116.  If  the  husband  neglects  to  make  adequate  provision 
for  the  8upi>ort  of  his  wife,  any  other  person  may,  in  good  faith, 
supply  her  with  necessaries  for  her  support,  and  recover  Uie 
reasonable  value  thereof  from  the  husband. 

g  3117.  If  the  wife  abandons  the  husband,  he  is  not  liable  for 
her  support  until  she  offers  to  return,  unless  she  was  justified, 
by  his  misconduct,  in  abandoning  him. 

2  4997.    When  wifB  may  defend.    When  husband  and 

wiie  are  sued  together,  the  wife  may  defend  for  her  own 

right;  and,  if  the  husband  neglect  to  defend,  she  may 

also  defend  for  his  right.    [51  v.  57,  5  29 ;  S.  <&  C.  954.] 

The  section  is  not  applicable  to  actions  against  husband  and 
wife  in  which  the  trial  and  judgment  must  be  joint,  8  O.  S.  694. 
A  married  woman,  sued  with  her  husband,  may  defend  sepa- 
rately by  attorney,  1  H.  20;  and  where  husband  and  wife  were 
sued  for  alleged  trespasses  of  the  wife  on  property  in  which  she 
claimed  an  easement  as  appurtenant  to  a  lot  owned  by  her,  in 
default  for  answer  bv  the  husband,  the  wife,  it  was  held,  might 
make  a  separate  defense,  and,  if  her  defense  was  good,  it  was 
complete  as  to  both,  42  0. 8. 329. 

g  4998.  Action  of  iniane  perion  and  infant  by  guardian, 
etc.  The  action  of  an  insane  person  most  be  brought 
by  his  guardian;  the  action  of  an  infant  must  be 
brought  by  his  guardian  or  next  friend ;  and,  when  the 
action  is  brought  by  his  next  friend,  the  court  may  dis- 
miss it,  if  it  is  not  for  the  benefit  of  the  infant,  or  sub- 
stitute the  guardian,  or  any  person,  as  the  next  friend. 

Action  to  recover  property  belonging  to  imbecile  must  be 
brought  by  guardian  and  not  by  next  friend,  33  Bull  343. 

The  guardian  of  an  insane  person  must  sue  in  his  own  name, 
1  W.  L.  J.  454;  see  Id.  96;  notice  to  the  insane  person  of  hia 
appointment  is  not  required,  10  Bull  321 ;  but  is  to  next  of  kin, 
g  eaxz.    The  affidavit  verifying  a  pleading  may  be  made  by  an 

S;ent  or  attorney  when  plaintiff  is  an  infant  or  insane,  g  5109. 
Inority  should  be  distinctly  averred,  and  will  not  be  presumed, 
5  0.  227.  The  disability  of  infancy  of  a  female  is  removed  at 
the  age  of  eighteen,  3  O.  S.  80.  Foreign  guardian  inelligible,  19 
Bull  106 ;  next  friend  in  individual  capacity  defendant,  2  C.  C.  77. 

}  4999.    Kezt  fdend  liable  for  costs.    The  next  friend 

shall  be  liable  for  the  costs  of  the  action  brought  by 

him,  and,  when   a  next  friend  is  insolvent,  the  court 

may,  on  motion,  require  security  therefor.     [51  v.  67, 

?  31 ;  S.  &  C.  954.] 

The  infant  is  not  liable  to  judgment  for  costs,  8  Neb.  336.  The 
guardian  for  an  infant  plaintiff  is  responsible  for  costs,  under 
the  New  York  Code,  Civil  Pro.,  §  469;  29  How.  344;  10  Abb.  41; 
but  not  the  guardian  of  an  infant  defendant  unless  specially 
charged  therewith  by  order  of  court  for  personal  misconduct 
Id.  2477. 

i  5000.  Defense  of  Insane  person.  The  defense  of  an 
insane  person  must  be  by  his  legally  appointed  guard- 
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ian,  or,  if  there  is  no  guardian,  or  the  ^ardian  has  an 
adverse  interest,  by  a  trustee  for  the  suit,  appointed  bjr 
the  conrt;  and  if  the  insanity  of  a  party  be  discoTerea. 
or  he  become  insane  after  the  action  is  broag^ht,  it  shall 
be  thereafter  prosecnted  or  defended  by  his  giiardian, 
or  his  trnstee  appointed  as  provided  in  this  section. 
[51.  V.  473,  §7;  S.  A  C.  384.] 

The  defense  of  an  insane  person  mast  be  by  his  guardian, 
15  Neb.  296,  and  before  ttie  statute  it  was  the  duty  of  the  court 
to  appoint  a  guardian  ad  litem  for  an  insane  person,  1  0. 8. 664, 
and  no  decree  could  be  takeu  against  him  without  an  answer  by 
such  guardian,  Id.;  but  a  judgment  rendered  against  an  Insane 

f>erson,  without  the  Interven^on  of  a  guardian  or  trustee,  and 
n  favor  of  one  having  knowledge  of  tnc  insanity,  is  not  void, 
31 0.  S.  247 ;  see  11  Bull  10. 

2  5001.    Duties  and  compensatien  of  gnuurdian  ad  litsn. 

The  conrt  shall  require  a  guardian  ad  Uian^  or  a  trus- 
tee appointed  under  the  preceding  section,  faithfully  to 
discharge  his  duty,  and,  upon  his  failure  so  to  do,  may 
remove  him,  and  appoint  another  in  his  stead ;  and  the 
court  may  fix  a  compensation  for  his  services,  which 
shall  be  taxed  in  the  costs  against  the  minor  or  insane 
person.     [51  v.  473,  J  8;  S.  «fc  C.  384.] 

§6002.  How  insanity  of  party  dstsrminsd.  When 
the  insani^  of  a  party  is  not  manifest  to  the  coort,  and 
the  fact  of  insanity  is  disputed  by  a  party  or  an  at- 
torney in  the  action,  the  court  may  try  the  question, 
or  impanel  a  jury  to  try  the  same.      [51  v.  473,  }  7 ; 

S.  4k  C.  384.] 

Whether  accused  insane  see  1 7240. 

2  6003.  Defense  of  infiuat  by  guardian  ad  litem.  The 
defence  of  an  infant  must  be  by  a  guardian  for  the 
suit,  who  may  be  appointed  by  the  court  in  which 
the  action  is  prosecuted,  or  by  a  judge  thereof,  or  by 
a  probate  judge.    [51  v.  57,  J  32 ;  S.  &  C.  954.] 

By  magistrates,  1 6474. 

It  is  error  to  render  a  decree  against  infant  defendants  until 
the  appointment  and  acceptance  of  a  guardian,  3  0. 355;  but  a 
judgment  can  not  be  collaterally  impeached  because  minor 
defendants  brought  in  by  publication  of  notice  had  no  guard- 
ian ad  lUem  appointed  for  them,  18  O.  535.  Process  must  be 
properly  served  before  it  ia  competent  for  the  court  to  appoint  a 

Suaidian  ad  litem.  1 H.  287 ;  see  g  5047.  When  appointed  it  is  the 
uty  of  the  guardian  to  make  a  proper  defense,  17  O.  S.  484 ;  see 
I  6078.  Under  the  act  of  1858  a  guardian  could  appear  and 
defend  for  his  ward  as  effectually  as  though  he  were  appointed 
guardian  ad  litem,  21 0.  S.  651.  A  decree  against  minor  defend- 
ants, rendered  upon  the  answer  of  their  guardian  ad  Idem,  may 
be  impeached  or  reversed  for  fraud,  12  0. 351. 
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{  5004.  Appointment  of  i^vnrdian  ad  litem.  The  ap- 
pointment  may  be  made  upon  the  applicatimi  of  the 
infant,  if,  being  of  the  age  of  fourteen  years,  he  apply 
within  twenty  days  after  the  return  of  the  summons,  or 
service  by  publication ;  and  in  case  of  his  bein^  under 
said  age,  or  of  his  neglect  so  to  apply,  the  appointment 
may  l^  made  on  the  application  of  the  plaintiff,  or  a 
friend  of  the  infant;  but  the  appointment  can  not  be 
made  until  after  service  of  summons,  or  publication. 
[51  V.  57,  K  32,  33;  S.  &  C.  954,  955.] 

Appointment  of  guardian  ad  Htemfor  minor  defendants  who 
have  not  been  served  with  process  does  not  effect  an  appearance 
for  them  nor  give  the  court  jurisdiction  over  them,  1  0. 8.  369. 
But  service  will  be  presumed  where  the  record  is  silent  as  to 
that  fact,  15  0. 689. 

i  6006.  Joinder  of  plalntlffii.  All  persons  having  an 
interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  joined  as  plaintifiTs,  except 
as  otherwise  provided.    [51  v.  57,  J  34;  S.  &  C.  955.] 

Account  and  accounting.  In  an  action  for  obtaining  an  account- 
ing all  persons  Interested  should  be  made  parties,  1  Barb.  Ch.  97  ; 
7  Lans  95 ;  81  N.  C.  28.  In  a  suit  by  one  of  several  wards  for  ui 
account  against  his  guardian,  the  sureties  upon  his  official  bond, 
and  the  other  wards  interested  in  the  general  fund,  must  be 
parties,  8  Fla.  77 ;  in  a  suit  in  equity,  by  a  portion  of  the  mem- 
bers of  a  firm  against  a  co-partner  for  an  accounting  of  the  fund, 
all  the  partners  must  be  parties,  38  111.  27 ;  in  a  suit  by  an 
administrator  of  a  deceased  partner,  to  have  an  account  of  the 
partnership  affairs,  the  heir  is  not  a  necessary  party,  17  Wall.  417. 
All  the  creditors  secured  by  a  deed  of  trust  must  be  made  par- 
ties to  a  suit  by  one  of  the  same  class  for  an  account  of  the  trust 
oind,  5  Jones  £q.  14.  The  assignor  of  an  account  as  collateral 
security  should,  if  made  a  party  at  all,  be  made  a  party  plaintiff 
In  an  action  against  a  debtor  by  the  assignee  on  the  account, 
11  O.  S.  874,  377. 

Assesmtent.  Several  owners  may  join  in  an  action  to  restrain 
the  collection  of  an  illegal  assessment  or  tax,  88  O.  S.  814 ;  23  0. 8. 
605;  24  O.  8.  232. 

Assignment  for  creditors.  Several  beneficiaries,  under  a  con- 
veyance for  the  benefit  of  creditors  of  a  mortgagor,  may  unite 
in  an  answer  setting  up  usury  as  a  defense  in  a  suit  to  foreclose 
by  the  mortgagee,  14  O.  8. 200,  211. 

Attorney.  In  an  action  for  damages  against  a  railroad  for 
negligence,  an  attorney  who  has  received  a  certain  amount  of 
the  sum  recovered  as  compensation  is  not  a  necessary  party 
plaintiff,  26  la.  141. 

BiUs  and  notes.  Joint  owners  must  join  as  plalntifi^.  When 
a  note  is  executed  to  Joint  payees,  upon  the  death  of  one,  the 
riffht  of  action  vests  in  the  survivor,  and  upon  his  death  in  his 
administrator.  8  Head.  316.  The  representative  of  a  joint  i>ayee 
and  the  survivor  can  not  join  in  an  action  on  such  note.  40  111. 
114;  Bliss  Ck)de  PI.  §62;  but  in  an  action  on  a  joint  note  paya- 
ble to  several,  if  one  becomes  bankrupt,  his  assignee  must  be 
joined  as  plaintiff,  3  O.  8.  284. 
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SoTuL  In  an  action  for  relief  asaiiut  a  indsment  on  a  bond 
an  the  obligors  should  be  parties  pudntilT.  8  O.  43.  In  an  action 
on  an  assignee's  or  tiustee*n  bond,  under  {  6341,  a  Joint  suit 
against  all  the  obligors  is  the  only  remedy,  1  C.  C.  R.  20,  21. 
Attaching  creditors  mav  join  as  plaintiflh  in  an  action  upon 
an  attachment  bond,  though  not  named  as  payees  therein. 
10  O.  S.  478 ;  and  the  action  may  be  prosecuted  by  those  obligees 
who  have  an  interest  in  the  damages  sought  to  be  recovered 
without  making  the  other  obligees,  who  have  no  interest  in  the 
action,  parties,  23  O.  S.  358. 

Community  of  interat.  Persons  having  separate  and  inde- 
pendent claims  can  not  be  compelled  to  prosecute  them  In  a 
single  action,  16  O.  373 ;  see  10  O.  466;  17  O.  S.  823. 

Coparceners  must  join  in  an  action  on  warranty,  10  0. 442. 

Executors  and  administratori.  All  the  acting  executors  or 
administrators  must  join,  Pomerov  Rem.  g  261 ;  but  if  a  portion 
only  have  proved,  the  others  need  not  be  made  parties,  thotigh 
thev  may  not  have  formally  renounced,  Id.  It  is  not  indispen- 
sable thoiigh  that  all  the  executors  or  administrators  should  be 
plaintiflb,  it  is  enough  if  all  are  before  the  court  so  that  one 
executor  or  administrator  may  sue  as  plaintiff  If  he  makes  his 
co-executor  or  administrator  defendant.  1  Oreen  Ch.  288.  In 
an  action  by  an  executor  to  sell  land  In  order  to  pay  the  debts 
of  deceased,  the  widow  and  heirs,  devisees,  or  persons  having 
the  next  estate  of  inheritance,  mortgagees  and  other  lienhold- 
ers  and  trustees  holding  the  legal  title,  are  necessary  parties, 
2  6142 ;  and  in  an  action  to  set  aside  a  fraudulent  conveyance 
all  persons  holding  or  claiming  thereunder,  Id.    A  mortgagee 

1>rior  to  18S8  was  not  a  necessary  party  to  an  action  by  an  admin- 
strator  to  sell  lands  to  pay  debts,  11  O.  S.  486.  Since  then  the 
lien  of  a  mortgagee  not  made  a  party  to  the  proceedings  remains 
unaffected,  19  O.  S.  472;  but  when  an  administrator  files  a  peti- 
tion to  sell  to  pay  debts,  land  of  decedent  or  land  convevea  by 
him  in  fraud  of  creditors,  he  can  not  join  as  co-plaintiflf  one  of 
the  creditors,  2  Clev.  Rep.  137. 

Guardian  and  vxxrd.  When  one  is  the  several  guardian  of 
each  of  three  wards,  and  not  the  joint  guardian  of  all,  a  suit 
for  their  joint  benefit  can  not  be  sustained  on  his  bond,  but  an 
amendment  will  be  allowed  by  striking  out  two  of  the  names, 
10  W.  L.  J.  163. 

Heirs  may  maintain  trespass  without  joining  the  widow 
where  the  will  leaves  real  estate  to  the  widow  and  heirs 
in  certain  proportions,  2  Clev.  Rep.  81.  The  heirs  and  ad- 
ministrator of  an  ill^itimate  child  may  jointly  maintain  an 
action  to  enforce  a  contract  between  his  father  and  mother  by 
which  his  father  was  to  leave  him  a  share  of  his  estate,  7  Bull 
183.  Heirs  can  not  sue  an  executor  or  administrator  under 
21 6053-6059  for  wasting  the  estate,  42  O.  S.  325 ;  and  can  not  bring 
an  action  to  recover  assets  belonging  to  the  estate  where  there 
are  no  outstanding  debts,  or  compel  an  accounting  by  executors 
of  deceased  who  had  a  life  estate  in,  and  wrongfully  disposed  of, 
such  assets  by  will,  25  O.  8.  668. 

IvQunctUm,  Several  persons  may  unite  in  an  action  to  restrain 
a  public  nuisance,  ID.  401,  when  specially  injured,  1  H.  52; 
4  Bull  156 ;  but  they  must  show  that  they  nave  been  specially 
injured,  23  O.  S.  523 ;  2  D.  516 ;  4  O.  376.  Several  owners  of  sepa- 
rate lots  may  unite  to  enjoin  the  collection  of  an  illegal  assess- 
ment or  tax,  38  O.  8.  314;  23  O.  8.  605;  24  O.  S.  232;  contra, 
10  O.  235.    Nuisance,  7  C.  C.  470. 
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Injurie$  to  penon.  For  Injuries  to  the  person  each  one  gener- 
ally should  sue  alone,  1  Chitty  PI.  64;  Bliss  Code  PI.  1 26;  as  in 
slander  and  libel,  8  £.  D.  Smith  837;  38  la.  355;  86  la.  563; 
malicious  prosecution,  14  la.  575;  deceit,  46  la.  323:  but  the 
wrongful  act  may  injure  two  or  more  persons  in  tneir  joint 
relation,  when  a  joint  action  will  lie ;  as  in  an  action  for  libel  and 
slander  against  a  partnership,  the  partners  may  join,  11  Moore 
860:  2  East.  426;  8  Bos.  &  Pul.  150;  and  where  false  and  fraudu- 
lent representations  concerning  the  solvency  of  a  person  were 
made  to  a  partnership,  by  which  they  were  inducea  to  sell  him 
goods  and  sustained  loss  thereby,  a  joint  action,  it  was  held, 
might  be  brought  by  all  the  partners,  13  N.  Y.  822 ;  and  two  per- 
sons were  permitted  to  sue  jointly  for  malicious  prosecution 
When  the  special  damage  laid  was  that  they  jointly  incurred 
expense  in  procuring  their  liberation,  10  Moore  446 :  and  it  was 
held  not  a  misjoinder  for  husband  and  wife  to  join  in  an  action 
for  slander  of  tne  wife,  because  her  reputation  was  his  property 
as  well  as  hers,  4  Bull  596;  2  Cley.  Rep.  260;  contra.  4  Bull  31. 

Joint  eredUon  can  not,  by  a  division  of  their  claims  among 
themselves,  acquire  separate  rights  of  action  against  their 
debtor.  If  the  debtor,  however,  procures  a  release  of  part  of 
them,  he  can  not  object  to  the  otners  proceeding  against  mm  in 
equity,  2  O.  S.  13. 

JoifU  ovmen  of  chattels  must  join  in  an  action  for  conversion, 
44  Barb.  428 ;  in  actions  on  contracts  relating  to  them,  32  N.  Y, 
685 :  and  for  the  recovery  of  possession,  13  N.  Y.  173.  One  joint 
owner  can  not  maintain  replevin  against  his  co-owner  in  the 
exclusive  possession,  53  Mo.  397;  50  Cal.  474. 

JoifU  tenancy  never  existed  in  Ohio,  10  0. 1. 

Legatees  and  diatributeea.  A  legatee  and  purchaser  of  plaintiff 
oendeate  lite  can  not  join  in  a  bill  of  revivor,  their  interests 
oeing  adverse,  W.  600.  Distributees,  it  is  held,  can  not  join  in  an 
action  against  an  administrator  to  recover  their  shares,  2  0. 156 ; 
see  1 6215. 

Mechanics*  liem.  Owners  of  three  separate  mechanics'  liens 
on  one  building  can  not  join  as  plaintiffs,  1  Kas.  293 ;  but  it 
has  been  held  that  materiaJ  men  and  mechanics  who  are  enti- 
tled to  a  lien  on  a  building,  and  whose  claims  are  several,  with- 
out any  community  of  interest  in  the  claims  themselves,  may 
join  in  an  equitable  action  to  enforce  their  liens,  33  CaL  502. 

Mortgage,  Foredoaure.  All  persons  who  are  entitled  to  share 
in  the  proceeds,  whether  they  are  interested  jointly,  or  in  com- 
mon, or  severally,  must  be  made  co-plaintiffs,  or  at  legist  brought 
into  the  action  as  defendants.  Story  £q.  PL  g  201.  The  owner 
of  the  morteage  may  foreclose  it.  though  he  has  pledged  the 
same  as  collateral  security,  64  N.  Y.  657.  After  his  death  the 
administrator,  and  not  the  heir,  is  the  proper  party  to  foreclose 
it,  gg  6070,  6072:  84  N.  J.  £q.  33n ;  17  0. 264  (administrator  de  bonis 
non).  The  assignee  of  a  mortgage  may  foreclose  it,  7  Johns.  Ch. 
144;  and  though  the  form  of  the  assignment  should  be  in 
writing,  a  parolassignment  is  sufficient,  29  Mich.  9 ;  80  N.  J.  Eq. 
244;  but  in  such  case  tbe  assignor  should  be  made  a  party,  68 
Ala.  147.  In  Maine  and  Massachusetts  a  parol  assignee  can  not 
foreclose  in  his  own  name,  12  Gray  53;  23  Me.  345.  The  assignee 
of  a  mortgage  as  collateral  security  may  foreclose  it,  7  Johns.  Ch. 
144;  and  ihe  assignee  of  a  mortgage  note,  though  the  mortgage 
is  not  assigned,  16  Wall.  271;  Jones  Mortg.  g  1377:  but  not  the 
assignee  of  a  mortgage  without  the  note,  17  Abb.  Pr.  842;  47 
Barb.  2^.  He  may  join  the  assignor  with  him,  23  Ind.  118,  of 
make  him  defendant,  46  Me.  445;  and  where  it  is  the  law  that 
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the  transfer  of  the  note  Cftrries  with  It  the  iecurlty,  4  O.  SU^ 
the  assignee  may  foreclose  without  making  the  mortgagee  a 
party,  85  Mich.  474.  An  (usignee  in  bankruptcy,  WlltsierWrties 
in  Foreclosure,  g  22,  or  his  assignee,  12  N.  J.  £q.  643,  a  receiver  of 
an  insolvent  corporation,  36  111.  133,  or  his  successor,  may  fore- 
dose  a  mortgage,ld.  An  executor  or  administrator  may  foredoee 
a  mortgage  executed  to  him  as  such,  39  Ga.  26;  and  after  hia 
death  his  personal  representatives  are  necessary  parties,  10  N.  Y. 
509 ;  4  Abb.  280  (but  a  foreign  executor  or  admlnbtrator  can  not 
foreclose  unless  he  has  received  his  appointment  from  the  court 
of  the  state  in  which  the  property  is  situated,  80  N.  J.  £q.  106 : 
34  Id.  83  and  note);  and  a  person  to  whom  a  mortgage  is  execntec 
in  an  official  capacity,  or  his  successor,  86  111.  IsSTwhen  a  eettmi 


34  Id.  83  and  note);  and  a  person  to  whom  a  mortgage  is  executed 
in  an  official  capacitv,  or  his  successor,  86  111.  IsSTwhen  a  eettmi 
mte  trwt  brings  a  bill  to  foreclose,  the  trustee  is  a  necessary  par^, 


Story  £q.  PI. Ig  201, 209 ;  6  Mich.  70 ;  16  N.  J.  £q.  28 :  but  a  iruilee 
to  whom  a  mortgage  is  executed  to  secure  funds  of  the  trust 
estate  may  foreclose  in  his  own  name  as  such  trustee,  86  N.  J.  Eq. 
548.  As  trustee  of  an  express  trust  a  mortsagee  may  foreclose 
in  his  own  name,  though  he  owns  no  part  of  the  mortgage  debt 
in  his  own  right,  29  0. 8. 330 ;  see  W.  431 ;  and  the  holder^  bonds 
secured  by  a  mortgage  may  foreclose  on  behalf  of  himself  and 
other  bondholders,  10  Abb.  Pr.  296 ;  see  35  O.  S.  307, 815 ;  and  th« 
bondholders  are  neither  necessary  nor  proper  parties,  10  0. 8. 872 ; 
and  in  a  suit  by  a  trustee  to  foreclose  a  mortgage,  It  has  been 
held  not  necessary  to  make  the  ceatuig  que  tnutenl  parties,  though 
the  trustee  be  insolvent,  2  D.  415.  So  when  a  mortgage  has  been 
assigned  to  a  trustee,  in  trust  for  the  benefit  of  creditors,  the  trust- 
ees are  the  only  necessary  i>arties  plaintiff  lu  foreclosure,  25 
Beay.  253;  and  the  creditors  need  not  be  joined.  Id.;  1  Barb.  Ch. 
254.  Judgment  creditors,  however,  as  beneflciaries,  have  been 
allowed  to  come  in  and  set  up  usury  against  the  petition  where 
the  assignee  fails  or  refuses  to  answer  for  them,  14  O.  8.  200. 
Joint  mortgagees  may  unite  in  foreclosure,  Pomeroy  Rem.  g  255; 
and  persons  having  a  united  interest  in  the  debt  secured,  even 
if  their  interests  be  several,  Jones  Mortg.  §  1368 ;  and  where  one 
of  two  joint  mortgagees  has  become  the  owner  of  the  equity  of 
redemption  the  other  may  maintain  a  bill  for  foreclosure 
against  him  to  the  extent  of  his  interest,  30  Conn.  344.  On  the 
death  of  one  of  a  number  of  joint  owners  of  a  mortgage,  the 
surviving  owners  can  foreclose  without  bringing  in  the  personal 
representatives  or  heirs  of  the  deceased  joint  mortgagee,  8  Gray 
154 ;  80  Md.  536 ;  contra,  16  N.  J.  £q.  28:  32  Id.  678. 683.  A  paHner 
holdlDg  a  mortgage  as  security  for  a  debt  due  the  partnership 
should  loin  the  other  partners  with  him  as  plaintiff  in  an  action 
to  foreclose,  80  N.  J.  £q.  435,  though  it  is  executed  to  one  member, 
Id.;  3  y  1. 160 ;  unless,  perhaps,  It  is  held  by  one  as  trustee,  44  Mich. 
634 ;  and  if  any  refuse  to  ioin  as  co-plaintiffs  they  may  be  brought 
in  as  defendants,  the  fact  being  stated  in  the  pieadinss,  86  KT  J. 
Eq.  403.  In  case  of  the  death  of  a  partner  pending  foreclosure 
the  survivors  take  the  legal  title,  and  the  representatives  of  de- 
ceased are  not  necessary  parties,  78  111.  120.  A  surety  of  a  debt 
secured  by  a  morteage  on  lands  of  the  principal,  on  paying  the 
debt,  is  subrogated  in  equity  to  the  rights  of  the  mor^agee,  and 
may  foreclose  in  his  own  name  without  an  assignment  of  the 
mortgage  and  bond,  42  N.  Y.  89;  2  Greenl.  (Me.)  341.  The  hus- 
band of  a  wife  owning  a  mortgage  as  separate  property  is  not  a 
necessary  or  proper  party  in  an  action  to  foreclose  it,  34  Vt.  256 ; 
but  objection  to  the  joinder  of  the  husband  should  be  taken 
by  demurrer,  and  can  not  be  insisted  on  at  the  hearins,  I<!L;  and 
where  a  bond  and  mortgage  were  made  to  the  husband  and  wife, 
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the  wife  was  held  entitled  to  foreclose  in  her  own  name  on  the 
death  of  the  husband,  on  the  ground  of  survivorship  in  Joint 
tenanev  and  because  the  money  was  loaned  by  the  wife,  20  Ind. 
108.  The  holder  of  one  of  several  notes  may  foreclose  a  mortgage 
securing  them,  but  he  must  make  the  other  mortgagees  or  hold- 
ers of  notes  defendants,  45  Ind.  855 ;  33  111.  284.  Holders  of  notes 
can  not  join  as  plaintiffis ;  only  one  such  holder  can  be  plaintiff; 
and  he  must  make  the  other  holders  defendants,  as  there  is  no 
community  of  interest  between  them,  Jones  Mortg.  §1378;  14 
Kas.  887 ;  but  where  one  holds  two  or  more  notes  he  may  fore- 
close them  in  the  same  action,  33  111.  284;  and  the  holder  of  two 
mortgages  upon  the  same  premises  may  foreclose  them  in  one 
suit,  although  they  were  given  by  diflferent  persons,  if  made  to 
secure  the  same  debt,  7  Ala.  823 ;  he  is  not  allowed  to  bring  sepa- 
rate foreclosure  suits,  10  Paige  415.  The  holder  of  a  note  secured 
by  a  mortgage  transferred  after  maturity  without  indorsement 
by  a  person  not  having  title,  it  has  been  neld,  can  not,  as  against 
the  real  owner,  have  a  right  to  foreclose  the  mortgage,  43  O.  8. 
284.  ^f  the  mortgagee  has  (Wsolutdy  assigned  the  mortgage  and  re- 
tains no  further  interest  in  it,  he  is  not  a  proper  party,  20  0. 474; 
bat  if  he  has  assigned  it  as  collateral  security,  7  Johns.  Ch.  144, 
If  the  assignment  is  not  absolute,  and  the  mortgagee  retains 
an  interest  in  the  security,  10  N.  J.  Eq.  320,  he  is  a  necessary  party 
to  the  foreclosure ;  and  though  the  assignment  is  in  terms  abso- 
lute,  and  expresses  the  payment  of  a  full  consideration,  the 
mortgagee  should  still  be  made  a  party  if  the  assignee  is  ac- 
countable to  him  for  any  part  of  the  proceeds  of  it,  1  Sandf .  Ch.  76. 

Bedeimpt'Um,  The  mortgagor  and  all  others  having  a  right  to 
redeem  should  be  made  parties  plaintiff  or  defendant,  Pomeroy 
Rem.  g  256.  The  heir  or  devisee  of  a  deceased  mortgagor  is  a 
proper  party  plaintiff,  47  Barb.  144.  If  the  mortgagor  has  con- 
veyed his  interest  absolutely,  46  Me.  297,  or  assigned  in  bank- 
ruptcy, L.  R.  10  Eq.  398,  or  his  right  has  been  sold  on  execution, 
1  Dev.  &  B.  (N.  G.)  Eq.  613,  he  need  not  be  made  a  party  to  re- 
deem ;  but  if  he  has  conveyed  the  equity  of  redemption  by  war- 
ranty deed,  so  that  he  is  liable  to  discharge  the  mortgage,  the 
mortgagor  should  be  made  a  party,  Btory  £q.  PI.  g  183.  If  the 
mortgage  is  a  leasehold  estate,  the  personal  representatives  of  the 
deceased  mortgagor  are  proper  parties.  Story  Eq.  PI.  §  170 ;  and 
if  part  of  a  mortgage  in  fee  has  been  paid  in  the  life-time  of  the 
mortgagor,  and  an  account  is' to  be  taken  of  the  amount  due  on 
the  mortgage,  the  personal  representatives  should  be  joined 
with  the  heir  or  devisee  as  parties  plaintiff:  or,  in  case  of  their 
refusal  to  join  as  plaintiffs,  they  should  be  made  defendants, 
Jones  Mortg.  g  1098.  The  wife,  in  a  bill  to  redeem  her  own  lands, 
need  not  join  ner  husband,  46  Me.  297.  When  two  tracts  of  land 
are  mortgaged  to  the  same  person  to  secure  the  same  debt,  and 
they  afterwards  come  into  the  hands  of  different  proprietors,  one 
of  them,  it  has  been  held,  can  not  be  redeemed  without  the 
other.  The  owners  of  both  parcels,  and  all  persons  interested, 
must  be  made  parties  to  the  action ;  and  if  not  all  as  plaintifiis, 
then  at  least  as  defendants,  36  Me.  50 ;  but  if  the  mortgage  comes 
into  the  hands  of  different  persons,  all  connection  oetween 
them  is  severed,  and  the  actions  to  redeem  must  be  separate,  2 
Eden  78. 

Nuisance.  Several  parties  may  unite  in  an  action  to  restrain  a 
public  nuisance  when  specially  injured,  1  H.  52 ;  1 D.  401 ;  23  O.  S. 
523 ;  4  0. 376 ;  2  D.  516 ;  4  Bull  156 ;  but  not  for  damages,  as  there 
is  no  community  of  interest  ns  to  damages,  Bliss  Code  PI.  g  76. 
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Bgak»&u  Martgagor  and  mortgagse  of  chattels  can  not  join, 
6  Bun  247;  ftnd  ownen  of  separate  mortgages  upon  the  same 
chattels  can  not  properly  join,  bat  when  ao  joined  the  conri 
may  render  judgment  against  all.  15  Bull  125. 

Specific  performance.  Only  parties  to  the  contract  need  be  made 
parties,  ordinarily,  in  a  suit  for  specific  performance,  109  111.  71. 
If  the  Tendee  dies,  his  heirs  are  the  parties  to  bring  the  action ; 
his  administrator,  when  the  action  19  to  recover  damages,  19  Wis. 
438;  35  la.  512,  518.  If  the  vendor  dies,  his  administrator  must 
bring  the  action  for  the  price,  not  the  heirs,  63  N.  Y.  301 ;  but  Mr. 
Bliss  says  even  if  the  vendor  has  died  withont  having  acquired 
the  legal  title,  this  will  not  excuse  the  administrator  from 
uniting  his  heirs  as  parties.  Bliss  Code  PI.  g  106;  1  Hare  547.  A 
stranger  claiming  an  interest  under  an  adverse  title  is  neiti^er  a 
necessary  nor  proper  party,  Pomeroy  Rem.  g  263 ;  3  My.  A  Cr.  68, 
69 ;  and  a  mere  agent  foe  the  purchase  and  sflde,  although  he 
transacts  business  in  his  own  name,  is  not,  ordinarily,  a  proper 
party  to  the  suit,  unless  his  relation  to  the  transaction  is  such  u 

to  make  him  a  trustee,  21  W.  Va.  656 ;  but  a  person  claiming 
under  a  prior  agreement  is  a  proper  party,  Pomeroy  Rem.  g  288 ; 
1  H.  <&  M.  176 ;  and  one  having  acquired  an  interest  in  the  sub- 
ject matter  after  the  making  of  the  ctjntract  under  the  vendor 
and  with  notice  of  the  vendee's  rights,  13  Sim.  206.  Purchasers 
of  separate  tracts  can  not  unite  in  an  action  against  the  vendor, 
but  if  there  is  one  contract  of  sale  to  several  persons  covering 
the  ^land,  although  it  may  have  stipulated  for  different  shares, 
the  purchasers  may  unite,  24  Cal.  171, 177 ;  see  Jg  5797-5802. 

Stred  railroad.  Propert^r  owners  can  only  attack  the  validity 
of  the  giant  of  a  street  railroad,  so  far  as  it  affects  the  street 
upon  which  their  property  abuts.  In  such  an  attack  property 
owners  on  one  street  do  not  belong  to  the  same  class  as  those 
on  another  street,  and  therefore  they  can  not  unite  in  the  same 
action,  30  Bull  213. 

sfureties.  Where  several  sureties  pay  the  debt  of  their  princi- 
pal, and  there  is  no  evidence  of  apartnershipor  ioint  interest,  or 
of  payment  from  a  joint  fund,  the  presumption  is  that  each  paid 
his  proportion,  and  a  several  action  will  lie  for  its  recovery  from 
the  principal,  14  Me.  223 ;  20  N.  H.  418 ;  but  if  several  sureties 
pay  the  deot  of  their  principal  from  joint  funds,  they  may  join 
in  an  action  for  reimbursement,  18  Hun  141 ;  14  Pick.  287 ;  and, 
it  is  held,  if  the  judgment  is  joint  against  the  sureties,  all  must 
join  in  an  action  against  the  principal,  2  O.  209  (1825).  Where 
sureties  pay  the  whole  debt  jointly  they  may  join  in  an  action 
against  those  who  did  not  pay,  for  contribution,  23  Vt.  593 ;  and 
iione  of  the  paying  sureties  has  died,  his  executor  may  be  joined 
as  one  of  the  plaintiffs,  50  Cal.  456. 

JUx^paycrs.  SeveraJ  owners  of  separate  lots  may  unite  to 
enjoin  the  collection  of  an  illegal  assessment  or  tax,  38  O.  S.  814 ; 
23  O.  S.  605 ;  24  O.  S.  232 ;  or  one  may  sue  on  behalf  of  all  simi- 
larly situated,  5  O.  S.  364;  38  O.  S.  314;  but  not  when  the  per- 
sons for  whom  suit  is  brought  are  divisible  into  classes  wnose 
rights  and  liabilities  are  not  necessarily  the  same,  29  O.  S.  500, 
508.  It  has  been  held  that  several  persons  can  not  so  unite, 
though  similarly  situated,  10  O.  235 ;  5  Blatchf .  259.  In  Kansas  a 
distinction  is  drawn  as  to  the  right  of  action  when  the  tax  is 
wholly  illegal,  when  any  number  can  unite  to  enjoin  its  collec- 
tion, 10  Kas.  326, 491, 509 ;  and  where  it  is  valid  and  becomes  ille- 
gal only  in  its  application,  when  each  person  severally  interested 
must  sue  alone,  12  Kas.  140, 146, 147 ;  see  29  Kas.  364.  In  Iowa  It 
is  held  that  they  can  not  unite  to  restrain  the  collection  01  an 
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illegal  tax,  nor  can  one  sue  on  beha£f  of  others  similarly  situ- 
ated, but  each  must  sue  alone,  36  la.  413, 416-420 ;  and  in  Wiscon- 
sin it  has  l^een  held  that  they  can,  21  Wis.  516,  and  can  not  join 
in  such  action.  18  Wis.  566;  19  Wis.  93.    See  St.  R.  R.  supra, 

TenanU  in  common  may  join  in  an  action  lor  rent  where  they 
unite  in  renting  the  property,  42  O.  S.  190 ;  and  where  they  are 
married  women  owning  their  shares  as  separate  property  their 
husbands  need  not  be  joined.  Id.;  must  join  in  personal  actions 
for  injuries  to  the  estate,  37  N.  Y.  372 ;  but  if  the  share  of  one  ten- 
ant in  common  is  separable  from  that  of  the  others,  he  may  sue 
for  the  conversion  of  his  share,  77  N.  Y.  158.  It  is  held  that  they 
are  not  required  to  join  in  an  action  for  possession,  16  S.  C.  220 ; 
nor  in  an  action  to  set  aside  deeds  severally  made  by  them,  28 
Kas.  174.  Under  the  New  York  statute  they  may  sue  jointly  or 
separately  in  ejectment,  41  N.  Y.  219,  where  such  an  action 
might  be  maintained  by  all,  Code  Civ.  Pro.  g  1500.  Ejectment  lies 
by  one  excluded  from  possession  by  the  other.  2  0. 110 ;  19  0. 218 ; 
or  against  a  stranger^  W.  830.  Mortgagors,  tenants  in  common, 
can  not  sue  the  Mortgagee  separately  for  tJieir  share  of  the  pro- 
ceeds at  a  foreclosure  sale  after  satisfaction  of  the  debt,  S.  C.  R.  L 
8  Atl.  Rep.  697. 

Trespau,  Tenants  in  common  should  join  in  trespass,  13 
Johns.  287 ;  one  may  sue  alone  as  against  a  stranger,  42  Vt.  679. 
Trustees  may  maintain  trespass  when  the  legal  title  is  in  them, 
26  Me.  512.  Where  a  will  leaves  real  estate  to  a  widow  and  hein 
in  certain  proportions^  the  heirs  may  maintain  the  action  with- 
outjoining  the  widow,  2  Clev.  Rep.  81. 

IruU.  Generally,  in  actions  by  trustees,  the  beneficiaries  must 
join  as  plaintiffs  or  defendants,  Pomeroy  Rem.  g  260 ;  see  5  Rec. 
285;  1  Bull  300;  but  in  actions  by  trustees  of  an  express  trust, 
|4995,  and  in  suits  between  the  trustees  themselves,  brought  by 
one  to  compel  the  other  to  account  and  restore  the  trust  prop- 
erty misappropriated  by  him,  the  beneficiaries  need  not  be  made 
I>arties,  Story  £q.  PL  g  213.  If  the  cestuia  que  trustent  have  con- 
curred in  the  breach,  they  must  be  joined  in  a  suit  brought  by 
one  trustee  against  his  co-trustee,  Pomeroy  Rem.  g  260.  where  a 
trustee  sues  merely  to  recover  possession  of  the  trust  property 
from  a  third  party  the  cestui  que  trust  is  not  a  necessary  party  to 
the  suit,  22  Fed.  Rep.  13 ;  but  where  a  bill  filed  bv  trustees  seeks 
the  sale  of  real  estate  vested  in  them  in  trust,  and  they  have  not 
a  present  absolute  power  of  disposition  over  their  estate,  accord- 
ing to  the  terms  of  the  trust,  their  cestuis  que  iruatent  are  necessary 
parties,  39  N.  J.  Eq.  545.  Several  trustees  must  unite  in  actions 
brought  by  them.  83  How.Pr.  145 ;  and  if  one  of  several  trustees 
refuses  to  join,  his  co-trustees  may  maintain  the  action,  making 
him  a  party  defendant,  78  N.  Y.  224.  When  an  estate  is  conveyed 
to  trustees  jointly  a  right  of  survivorship  exists,  and  suit  may  be 
maintained  in  the  name  of  the  survivor,  54  Miss.  117.  Upon  the 
death  of  a  trustee  pending  suit,  the  action  may  be  revived  in 
the  name  of  his  executor,  14  Ala.  707. 

i  5006.  Joinder  of  defendanti.  Any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of 
a  question  involved  therein.    [51  v.  57,  ?  35 ;  S.  &  C.  955.] 

Account.  Creditors  may  be  joined  with  the  heir  in  an  action 
a^rainst  an  administrator  for  an  account,  1  D.  497.    In  an  action 
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J; 


for  an  acoonnt  a  Judgment  creditor  of  plalntUT  Is  a 

party  when  the  answer  sets  np  that  he  has  garnished  the  daim, 

34  O.  S.  294. 

Agent,  The  principal  can  not  have  a  Joint  claim  against 
agent  and  persons  contracting  through  him.  1  D.  156,  loB.  A 
sub-agent  of  an  insurance  company  must  Join  the  agent  with  the 
company  as  defend«ats  in  an  action  for  bis  part  oi  the  oommis* 
sions,  27  O.  S.  393. 

Aiwmali.  A  joint  action  will  not  lie  against  the  owners  of  a 
herd  of  cattle  for  trespasses  committed  by  such  stock  where 
each  person  owns  a  several  and  distinct  portion,  46  la.  45;  but 
separate  owners  of  animals  may  be  suea  Jointly  for  tresnasMS 
commilted  by  them  when  kept  in  common,  25  O.  B.  26$,  and 
under  the  joint  control  of  all  the  ownen,  70  111.  292,  and  several 
owners  of  dogs  may  be  sued  Jointly  in  an  action  for  injury  to 
sheep,  24  O.  S.  333  (S.  <&  8. 10);  see  1 W.  L.  M.  196. 889.  Under  the 
present  statute  they  are.  Jointly  and  severally,  liable  for  killing, 
worrying  or  injuring  sheep,  J  4213;  see  l\  4206,  4260, 4251. 

Asnawmeni  for  eredUon.  In  an  action  by  attaching  creditors 
of  a  firm  against  an  assignee  for  the  benefit  of  creditors,  partner- 
ship creditors  are  not  necessary  parties,  29  0. 8. 441.  Where  one 
of  the  makers  of  a  joint  note  has  assigned  for  the  benefit  of 
creditors,  the  remaining  solvent  parties  need  not  be  Joined  in 
an  action  against  the  assignee  to  compel  an  allowance  of  the 
notes,  2  Buir246. 

Assignor.  In  an  action  by  the  assignee  of  a  Judgment  to  sub- 
ect  equities  of  the  debtor,  the  assignor  who  is  indebted  to  de- 
Jendant  is  a  necessary  party,  24  0. 8. 204 ;  29  Bull  190 ;  and  an  as- 
signor is  a  necessary  party  when  unliquidated  jdamages  on  a  con- 
tract are  set  otr  by  tfie  assignee,  3  w.  L.  M.  151 ;  in  a  suit  to 
quiet  title  where  the  assignments  are  conflicting,  3  W.  L.  M.  503; 
in  an  action  by  an  assignee  of  an  insurance  policy  for  reforma- 
tion and  enforcement,  2  Bull  223;  and  an  assignor  of  a  non- 
negotiable  note  was  formerly  a  necessary  party  in  an  action  by 
the  assignee,  2  W.  L.  M.  420;  and  an  assignor  was  a  necessary 
party  in  an  action  on  a  mortgage, .but  non-Joinder  was  waived 
if  not  objected  to,  2  W.  L.  M.  543;  but  see  mortgage,  8  O.  8.  2; 
20  0. 474.  A n  assignor  of  an  account  as  collateral  security  is  not 
a  necessary  narty  to  a  suit  brought  against  the  debtor  by  the 
assignee,  11 0. 8. 374, 377, 378 ;  but  an  assignor  of  part  of  a  claim 
is  a  necessary  party,  13  O.  8. 495, 501 ;  and  in  an  action  by  the 
assignee  of  the  right  to  commissions  on  renewals  conveyed  by 
the  agent  of  an  insurance  company,  the  assignor  is  a  necessary 
party,  27  0. 8. 393, 896. 

AUachment.  In  an  action  by  plaintiff  In  attachment  against  a 
garnishee  to  recover  money  due  from  him  to  the  defendant  in 
attachment,  the  latter,  who  claims  to  have  selected  and  to  hold 
the  same  exempt  from  being  applied  to  the  payment  of  the 
plaintiff's  claim,  is  a  proper  party  to  the  action,- 36  O.  8.  545. 
A  subsequent  attaching  creditor  Is  not  a  proper  party  to  an 
action  by  a  prior  attaching  creditor,  on  the  ground  of  interest 
acquired  by  levy  of  attachment  on  the  same  property,  9  0. 8. 
388 ;  12  0. 8. 158.  A  garnishee  in  an  action  before  a  Justice  of  the 
peace  who  is  summoned  to  answer  is  not  a  party,  89  O.  8.  218. 
Mortgagee  is  not  a  proper  party  where  equity  of  redemption  is 
attached,  33  0. 8. 254.    Defendant's  wife  not,  20  Bull  471. 

Attorney  against  whom  no  fraud  is  charged  or  relief  sought 
should  not  be  Joined  in  a  proceeding  to  restrain  the  enforce- 
ment of  a  Judgment  for  fraud,  2  Kelly,  325 ;  but  should  be  Joined 
il  charged  with  being  a  party  to  the  fraud,  17  Cp\.  467. 
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SIUb  and  notes.  Joint  makers  should  l>e  sued  jointly,  Pom- 
eroy  Rem.  3  277.  Those  severally  liable  upon  the  same  instrument 
may  be  included  in  the  same  action  at  the  option  of  the  plaintiff, 
5  O.  8. 586 ;  §  5009.  A  guarantor  (payee)  and  maker  may  be  sued 
jointly,  26  0. 8. 830,  and  the  survivor  and  personal  representative 
of  a  deceased  joint  maker  may  be  joined  in  the  same  action,  g  6102 ; 
5  O.  8.  586 ;  but  where  one  of  the  makers  of  a  joint  note  has  as- 
signed for  the  benefit  of  creditors  the  remaining  solvent  parties 
need  not  be  joined  with  the  assignee,  2  Bull  246 ;  6  Rec.  284. 

Bond.  The  action  must  be  joint  against  all  the  obligors  of  a 
bond  of  a  Justice  of  the  peace,  23  O.  S.  543.  An  executor  may  be 
joined  with,  a  surviving  obligor  in  an  action  on  an  administra- 
tor's bond,  1  D.  488 ;  but  in  an  action  against  the  suBviving 
obligors  of  a  joint  and  several  oflScial  bond  the  personal  repre- 
sentatives of  the  deceased  principal  are  not  necessary  parties,25 
O.  S.  620.  A  devisee  and  executor  may  be  joined  in  an  action  on 
a  bond  of  a  deceased  surety  27  O.  S.  398.  In  an  action  on  an 
executor's  bond  under  g  6215  the  heirs,  legatees,  devisees, widow, 
or  next  of  kin,  or  others  who  may  be  liable  on  account  of  assets 
coming  into  their  hands,  may  be  made  defendants.  In  an  action 
on  a  bond  given  by  a  partner  to  a  retiring  partner  to  pay  firm 
debts,  firm  creditors  majr  be  joined  as  defendants,  9  0. 8.  467.  It 
is  not  a  misjoinder  to  sue  sureties  on  a  guardian's  original  bond 
and  those  on  his  additional  bond  in  a  single  action,  26  Bull  147. 

Vontractor.  Joint  contractors  must  be  joined,  5  O.  514 ;  23 
O.  8.  M3.  In  an  action  against  a  city  for  damages  caused  by  the 
construction  of  a  sewer,  the  contractor  can  not  be  joined  with 
the  city,  2  €.  8.  C.  R.  158.  In  an  action  against  the  authorities  of 
a  city  to  restrain  them  from  giving  a  contract  to  one  not  the  low- 
est bidder,  neither  the  contractor  nor  bidders  are  proper  parties, 
32  Barb.  37. 

Debtor  and  creditor.  Creditors  are  not  necessary  parties  when 
represented  by  an  assignee  for  the  benefit  of  creditors,  29  O.  8. 
441.  A  judgment  creditor  is  a  necessary  party  where  the  answer 
sets  up  that  he  has  garnished  the  claim,  34  0. 8. 294.  Debtors  of 
defendant  can  not  be  joined  in  an  action  to  recover  a  judgment 
against  him,  1  H.  281. 

Dower.  Several  separate  owners  can  not  be  joined,  10  0. 127; 
8  O.  418. 

Ejedmeni.  All  persons  in  possession  may  be  joined  as  defend- 
ants, 2  Met.  (Ky.)  288 ;  but  if  they  occupy  different  parts  of  the 
same  premises,  43  Barb.  261,  or  claim  several  and  distinct  par- 
cels, 24  How.  277,  they  can  not  be  joined,  contra  2  Met.  (Ky.)  288. 
If  the  persons  in  possession  are  mere  trespassers,  the  plaintiff 
will  not  be  forced  to  bring  separate  actions,  24  How.  277.  Aland- 
lord  of  defendant  is  not  a  necessary,  but  proper,  party,  24  O.  S. 
416.  An  inchoate  right  of  dower  is  not  such  an  interest  as  re- 
quires the  joinder  of  the  wife  as  co-defendant  with  the  husband, 
38  Barb.  25. 

Executors  and  administrators  are  necessary  parties  in  an  action 
to  enforce  the  payment  of  a  claim  against  an  estate,  45  Cal.  491 ; 
to  charge  real  estate  of  decedent  in  the  hands  of  heirs  with  the 
payment  of  debts,  5  O.  555 ;  to  subject  assets  devised  for  the  pay- 
ment of  debts,  2  Duval  123 ;  when  a  bill  is  filed  for  an  account  of 
the  personal  assets  of  decedent,  60  Barb.  372 ;  to  recover  a  l^^acy 
or  distributive  share  of  the  estate,  2  Murph  336 ;  (and  the  action 
may  be  brought  against  an  executor,  without  joining  his  co-ex- 
ecutor, when  he  has  in  his  hands  the  balance  remaining  for  dis- 
tribution, 20  O.  810;)  in  an  action  for  a  pension,  11  O.  S.  214; 
when  charged  with  assets,  or  fraud  or  collusion  is  charged 
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between  executors,  1  Green  Ch.  74 ;  when  the  fund  sought  to  be 
distributedisinthehandsof  advene claiman to  and  the  bill  to 
filed  for  its  recovery  and  distribution,  37  Ala.  93.  The  admiiiU- 
trator  and  heirs  of  a  deceased  mortgagor  should  be  joined  a* 
defendants  in  a  bill  to  redeem,  8  0. 44 ;  in  spcoific  performance 
against  heirs  on  their  ancestor's  contract  to  convey  lauds,  when 
damages  are  sought,  8  O.  377.  An  adniiui.strattir  of  a  minor 
receiving  payment  of  a  ju<1gment  obUiiued  by  the  guardian  is  a 
necessary  party  to  enjoin  ite  collection,  W.  390:  nee  Bond.  In 
executor's  or  administrator's  proceeding  to  sell  land  to  pay 
debts  all  persons  claiming  an  interest  in  the  land.  49  (>.  8.  .Vh9. 

Chiming.  Players  and  owners  of  premises  can  not  bo  joine*!  in 
an  action  to  recover  money  Irmt  at  eaming,  2  C.  S.  C.  K.  12;  and 
separate  owners  can  not  be  joined,  o  Bull  036. 

Guarantor.  In  this  state  aguarantor  and  principal  debtor  may 
be  sued  in  one  action,  26  O.  S.  330 ;  31  O.  S.  15 ;  16  O.  I ;  18  (>.  336; 
17  0. 123:  5  W.  L.  M.  lcS7:  but  thto  is  not  the  rule  generally  else- 
where, 11  How.  Pr.  218;  15  Ind.  144;  67  Mo.  324;  13  Wis.  670; 
Pomeroy  Bern,  g  409 ;  with  some  exceptions,  30  la.  414 ;  11  la.  371 ; 
24  la.  334.  A  guarantor  (payee)  of  a  note  may  be  surd  jointly 
with  the  maker,  26  O.  S.  330;  and  a  guarantor  of  a  subsoribtlon 
may  be  joined  with  the  subscriber  in  an  action  on  it,  31  ().  .s.  15 ; 
see  Id.  41 .  Where  a  euaranty  of  payment  of  a  debt  was  made  by 
husband  and  a  wife  having  a  separate  estate,  the  wife  and  hus- 
band's administrator,  but  not  the  husband's  helrn,  were  held 
proper  parties  defendant  in  an  action  on  it,  6  Bull  288. 

Heirs  should  be  joined  with  administrator  in  bill  to  redeem, 
8  .0.  44.(1837),  and  in  foreclosure,  1  D.  36  ;  must  be  parties  in 
administrator's  sale,  12  0. 253 ;  see  4  C.  C.  7 ;  specific  performance 
wnen  damages  are  sought,  8  O.  377.  They  are  not  necessary 
defendants  in  action  by  the  executor  for  sale  of  premises  for 
unpaid  purchase  money,  30  O.  S.  491,  50.1 ;  and  when  lands  are 
directed  by  will  to  be  sold  and  converted  into  money,  the  exec- 
utor, and  not  the  heir,  is  a  necessary  party  to  a  suit  concerning 
the  disposition  and  charges  on  such  estate,  83  N.  C.  569.  A  joint 
action  against  several  heirs,  or  devisees,  can  not  be  sustained 
ander  the  act  of  1831  when  there  is  no  joint  contract  either  ex- 
press or  implied.  15  O.  »».  In  suits  relatiner  to  the  homestead, 
brought  by  the  widow,  the  heir  is  a  proper  party,  43  Mich.  582; 
neither  widow  nor  heir  necessary  or  proper  parties  in  action  to 
recover  money  judgment  against  administrator,  3  C.  C.  508. 

Lanaumt  ana  tenant.  A  lessee  and  one  who  guarantees  the 
payment  of  the  rent  in  the  same  instrument  may  be  sued  jointly 
in  the  same  action,  23  N.  Y.  286 ;  11  la.  323.  Several  tenants  in 
common  possession  of  stock  may  be  jointly  sued  for  trespasses 
committed  by  such  stock,  though  the  animals  are  owned  by 
them  separately,  25  O.  S.  256. 

Legatee  necessary  party  to  a  bill  to  set  aside  a  will,  35  O.  S.  642. 
All  legatees  are  necessary  parties  in  a  suit  by  one  claiming  as 
residuary  legatee,  4  Johns.  Ch.  202 ;  but  not  in  a  suit  to  recover 
a  specific  legacy.  Id.  When  the  question  arises  as  to  the  lapse 
of  a  legacy,  a  yesiduary  legatee  should  be  made  a  party,  and  a 
debtor  legatee  when  the  question  arises  as  to  whether  or  not  his 
debt  was  discharged  by  the  gift  of  the  legacy,  27  N.  J.  Eq.  186. 
Assignors  of  a  legacy  who  have  disposed  of  all  their  interest  are 
not  necessary  parties  to  a  suit  by  an  assignee,  2  Green  Ch.  53. 
When  decedent  holding  funds  in  trust  specifically  bequeaths 
them,  the  legatee  is  not  a  necessary  party  to  a  suit  for  their 
recovery  brought  against  the  executor,  14  Wis.  238. 

Liquor  laws.    Two  or  more  persons  jointly  selling  liquor 
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under  the  act  1854,  are  jointlv  or  severally  liable,  26  O.  S.  48;  and 
two  or  more  persons  severally  selling  liquor  are  jointly  liable, 
40  O.  8.  48.  The  act  of  1854  amended,  67  v.  102,  provides  that  "  a 
wife  .  .  .  who  shall  be  injured  ...  in  means  of  support  .  .  . 
in  consequence  of  the  intoxication,  or  otherwise  of  any  person, 
shall  have  a  right  of  action  in  her  name,  severally  or  Jointly, 
against  any  person  or  persons  who  shall,  by  selling  or  giving 
intoxicating  liquors,  have  caused  the  Intoxication  in  whole  or 
in  Dart,"  together  with  the  owner  and  lessor,  g  4357. 

mofter  and  servant  can  not  be  sued  Jointly,  8  O.  S.  359 ;  2  C.  8. 
C.  R.  158 ;  7  O.  8.  226 ;  unless  the  work  is  in  itself  unlawful  or 
necessarily  injurious  to  third  persons,  1  D.  327,  330;  84  O.  8.  638; 
80.8.359. 

Mechankl'B  lien.  The  owner  is  the  only  necessary  party  de- 
fendant, 25  N.  J.  £q.  292;  see  1  C.  G.  R.  30.  Subsequent  incum- 
brancers are  proper  parties,  43  Md.  134 ;  a  contractor,  50  Mo.  159 : 
or  sub-contractor,  54  Cal.  219 ;  but  a  contractor  is  not  a  necessary 
party  in  an  action  against  the  owner,  65  Ind.  367;  and  a  mere 
agent  need  not  be  joined,  54  Cal.  219.  An  owner  who  has  trans- 
ferred his  interest  subsequently  to  the  contract  for  labor  and 
materials  is  not  a  necessary  party  when  no  personal  judgment 
is  demanded,  81  111.  183;  or  proper  party,  37  Ind.  188;  and  a  prior 
lienholder  need  not  be  made  a  party,  46  Md.  578.  The  wife  must 
be  made  a  partv  to  enforce  a  mechanic's  lien  on  the  homestead, 
46  Wis.  130.  If  the  owner  die,  his  administrator  is  a  neces- 
sary party  where  suit  is  against  the  heir  to  enforce  the  lien,  3 
Brad!.  (N.  Y.)  54 ;  and  where  the  owner  has  sold  the  property, 
taking  a  mortgage  to  secure  the  purchase  money,  his  adminis- 
trator, on  his  death,  and  not  the  neirs,  are  to  be  made  parties 
with  the  present  owner,  24  la.  298. 

Mortgage.  Foredosure.  The  owner  of  the  equity  of  redemption 
is  a  necessary  party  defendant,  10  Paige  409;  in  case  of  his  death, 
his  heir;  1  O.  8.  369;  4  Bull  479;  though  the  mortgage  be  of  a 
term  of  years,  13  Yes.  234;  and  his  personal  representatives, 
1  D.  36  (where  the  statute  made  the  equity  of  redemption  de- 
scendible to  the  personal  representatives,  15  O.  735;  and  see  8  0. 
446.  The  general  rule  is  that  the  personal  representatives  are 
only  necessary  parties  when  a  personal  judgment  for  a  de- 
ficiency is  sought  against  the  estate,  Bliss  Code  PI.  g  102 ;  Story 
Bq.  PI.  gg  175,  196);  his  devisees,  2  Hen.  &  M.  (Va.)  6;  7  Paige 
54?;  his  legatees  when  legacies  are  made  a  special  charge  upon 
the  mortgaged  estate,  6  Johns.  Ch.  450 ;  otherwise  they  are  not 
necessary  parties,  60  How.  Pr.  185 ;  in  case  of  bankruptcy,  his 
assignee,  47  N.  Y.  261;  90  N.  Y.  538;  see  31  O.  8. 158;  unless  the 
assignment  is  made  pending  suit,  55  N.  Y.  652.  In  case  he  has 
conveyed  it,  his  grantee,  10  Paige  499;  10  O.  8.  339  (several  pur- 
chasers from  the  mortgagor  may  be  joined,  W.  729);  and  the 
grantee  of  a  portion  of  the  premises  who  has  assumed  tiie  pay- 
ment of  l^e  purchase  money  is  a  necessary  party,  41  O.  8. 143; 
after  his  death  his  heir,  1  Ind.  35.  When  the  w^e  has  joined  in 
the  execution  of  the  mortgage  she  is  a  necessary  party  if  it  is 
desired  to  bar  her  rights,  15  O.  8.  485;  16  O.  8.  193;  28  0. 8. 503; 
and  if  she  did  not,  a  pro_per  one,  20  N.  Y.  412:  where  she  has  a 
defense  to  the  claim,  38  Wis.  408 :  but  if  she  did  not  join  in  the 
mortgage,  and  has  no  defense  to  the  claim  she  is  not  a  proper 
parlar,  66  N.  Y.  7 :  see  28  O.  8.  32.  When  it  is  sought  to  foreclose 
the  homestead  right,  the  wife  should  be  made  a  party,  10  CaL 
296 :  but  if  the  mortgage  is  made  before  marriage,  she  Is  not,  in 
such  case,  a  necessary,  and,  it  seems,  not  a  proper  party,  29  O  8 
686;  and  she  is  not  a  necessary  party  in  an  action  to  foreclose  a 
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mortgage  executed  by  the  huaband.  In  which  she  did  uot  join,  to 
•ecure  the  purchase  price.  2  C.  C.  &.  70;  see  22  O.  8.  485.  Cahtii 
que  tnuient  in  the  foreclosure  of  a  mortgage  given  by  trustees 
are  necessary  parties,  14  O.  S.  200 ;  but  when  the  beneflclaries 
are  numerous.  2  Johns.  Ch.  197 ;  where  the  trust  is  for  the 
benefit  of  creditors  and  the  trustee  has  the  lesal  estate,  9  Johns. 
991,  they  are  not  necessary  parties.  Tenant9  in  common  must  be 
joined  when  the  mortgage  is  made  by  them.  3  J.  J.  Marsh  Wl. 
Partners  should  be  joined,  and  at  common  law  their  heirs  or 
personal  representatives  are  not  necessary  parties,  since  the  title 
yesis  in  the  surviving  partner  on  the  death  of  one,  1  Ala.  126: 
bat  in  this  state,  under  g  6102,  the  survivors  might  be  joined 
with  the  personal  r^resentatiTes.  Where  there  are  tmUm  1m 
remainder  or  reversion  after  a  life  estate  in  the  equity  of  redemp- 
tion, only  the  holders  of  the  life  estates  and  the  ilrst  person  in 
being  having  a  vested  estate  of  inheritance  need  be  joined,  2 
Edw.  Ch.  127 ;  7  Paige  544.  A  lessee  of  a  term  of  years,  where 
the  lease  is  subsequent  to  the  mortgage,  should  be  made  a  par^, 
8  N.  Y.  44 ;  and  an  occupant  or  tenant  in  possession,  McMuU. 
£q.  (S.  C.)  157, 196;  but  it  has  been  held  not  an  occupant  with- 
out title,  10  la.  517.  If  the  mortgagor  has  conveyed  his  eouity  of 
redemption  absolutely,  and  no  personal  judgment  is  asked,  he 
is  not  a  necessary  nor  proper  party,  U4  Mich.  10;  21  la.  86;  63 
Cal.  375 ;  but  if  he  has  conveyed  only  a  portion  of  the  nremises, 
27  la.  214.  or  if  he  retain  an  interest  in  the  property  by  reason 
of  irregularity  of  sale  under  a  subsequent  mortgage,  48  Ala.  67, 
he  is  a  necessary  party ;  and  if  he  has  conveyed  the  premises 
by  warranty  deed,  15  la.  84 ;  21  la.  86  (Mr.  Jones  says  these 
cases  are  not  generally  sustained,  J  1403),  or  if  a  personal  judg- 
ment  is  sought  against  him,  22  N.  J.  £q.  478,  he  is  a  proper  party. 
A  mortgagee  who  has  assigned  his  interest  absolutely  in  the 
mortgage  need  not  be  made  a  party,  8  O.  8. 1 ;  20  0. 474 ;  8  W.  L. 
J.  371 ;  but  when  he  has  assigned  it  as  collateral  security,  12  N.  Y. 
495,  and  still  retains  an  interest  in  it,  he  should  be  made  a  party 
Where  several  notes  secured  by  a  mortgage  are  assigned,  an 
assignee  can  not  unite  as  co-plsdntlffs  the  holders  of  the  other 
notes  in  an  action  to  foreclose,  on  account  of  the  severance  of  the 
debt  and  of  the  interests  of  the  holders,  but  either  holder  may 
foreclose,  making  the  other  holders  defendants,  9  la.  297 ;  45 
Tex.  628.  Subsequent  mortgagees  and  incumbrancers  are  proper 
if  not  necessary  parties,  51  O.  8.  421,  481.:  Pomeroy  Rem.  2  842; 
Jones  Mortg.  g  142?  (Mr.  Wiltsie  says  they  are  necessary  parties, 
but  he  does  not  seem  to  make  the  distinction  between  proper 
and  necessary  parties  recognized  by  other  writers,  Wiltsie  on 
Parties  in  Foreclosure,  g  61);  and  subsequent  judgment  credit* 
ors  of  the  mortgagor  having  a  lien  upon  the  property.  10  N.  Y. 
356 ;  but  mesne  purchasers  who  have  conveyed  their  interests, 
unless  they  have  assumed  the  payment  of  the  mortgage,  45  Cal. 
584 ;  8  Edw.  (N.  Y.)  472;  purchasers  and  incumbrancers  pendente 
lite,  4  Sandf.  Ch.  881 ;  persons  claiming  title  adversely  to  the 
mortgitfor,  96  U.  8. 840.  and  prior  incumbrancers,  Jones  Mortg. 
3 1439 ;  Pomeroy  Rem.  U  334, 342 ;  Wiltsie  on  Parties  in  Foreclosure 
g  116  (that  they  are  proper  parties.  Bates  PI.  pp.  583, 584:  Bliss 
Code  PI.  gg  100, 101),  are  neither  necessarv  nor  proper  parties.  A 
guarantor  of  the  mortgage  debt,  11  Mich.  1d5  (unless  he  has 
guaranteed  that  the  mortgage  debt  is  collectible,  9  Paige  90); 
and  the  maker  of  a  note  secured  by  a  mortgage  executed  by 
another,  18  Cal.  491,  or  indorser  or  assignor,  47  Ind.  826;  contra, 
24  CaL  879,  unless  a  personal  judgment  is  sought,  are  not  neces- 
sary or  proper  parties.    Where  a  senior  mortgagee  forecloses  his 
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mortgage  and  sells  the  property  without  making  the  junior 
mortgagee  a  party,  the  rights  of  the  junior  mortgagee  remain 
unaffected  and  are  not  prejudiced  by  such  foreclosure,  30  O.S. 
24;  and  the  same  rule  applies  where  a  junior  mortgagee 
has  assigned  all  his  interest  in  the  mortge^e,  and  the  notes 
secured  thereby,  to  a  third  person  who  is  not  a  party  and  is 
without  notice  of  such  proceedings,  43  O.  S.  437 ;  and  though  the 
assignee  did  not  take  a  written  assignment  of  the  junior  mort- 
gage, nor  obtain  from  the  mortgagor  a  quitclaim  deed  of  his 
equity  of  redemption  and  have  the  same  recorded,  he  is  not 
estopped  from  foreclosing  the  same.  Id.  Redemption.  Mortgagees 
and  assignees  in  whom  is  vested  the  legal  title  are  necessary 
parties,  19  Ala.  213;  a  id  if  a  mortgagee  has  assigned  his  interest 
as  collateral  security,  or  assi^ed  part  of  his  interest,  he  is  still 
a  necessary  party  as  is  his  assignee,  47  N.  Y.  261.  If  he  has  made 
an  absolute  conveyance  of  the  estate  as  security,  his  grantee 
must  be  joined  with  him,  4  Paige  259;  and  if  the  mortgage 
has  been  conveyed  upon  trusts  declared,  the  trustee  and  cestui 
que  trust  should  be  made  parties,  3  Mad.  255.  On  the  death  of 
the  mortgB.gee  his  administrator  is  the  only  necessary  party.  38 
Mo.  349.  A  junior  mortgagee  must  make  the  mortgagor  or  other 
representative  of  the  realty  a  party,  and  the  prior  mortgagees  as 
well,  Jones  Mortg.  §  1102,  and  the  person  to  whom  the  mortgage 
note  has  been  transferred  without  assignment  of  the  mortgage 
should  be  made  a  party  to  the  bill,  46  Me.  445.  A  mortgagee  who 
has  assigned  his  mortgage  note  as  collateral  security  for  his  own 
debt  must  be  made  a  party  to  the  bill  as  well  as  the  person  who 
received  such  assignment,  53  Me.  246.  A  devisee  of  the  mort- 
gagee in  trust  should  be  joined  with  the  cestui  que  trust  in  an 
acuon  by  the  mortgagor  after  condition  broken  for  relinquish- 
ment of  their  interest  in  the  mortgaged  premises,  24  O.  S.  97. 
MiaceUaneous.  A  mortgagor  and  purchaser  of  fixtures  should  be 
joined  in  a  suit  by  the  mortgagee,  24  O.  S.  369.  Where  money  is 
advanced  to  parties  holding  a  contract  for  a  lot  on  the  security 
of  it,  in  a  bill  to  enforce  the  security,  the  owners  of  the  lot  are 
necessary  parties,  W.  338.  A  bill  seeking  to  obtain  payment  of  a 
debt  secured  by  mortgage  is  not  multifarious,  because  it  covers 
several  tracts  sold  to  various  purchasers,  making  them  all  parties. 
W.  729.  A  mortgagee  is  a  necessary  party  to  an  action  by  an 
executor  or  administrator  to  get  possession  of  land  fraudulently 
conveyed  by  decedent,  g  6142;  19  O.  8.  472;  he  was  not  prior  to 
1858, 11 Q.  S.  486;  see  3  G.  C.  R.  144. 

Municipal  corporation,     A  necessary  party  in  an  action  to 
restrain  me  collection  of  an  assessment  for  laying  sidewaXk,  10. 
Kas.  510 ;  not  a  necessary  party  in  an  action  by  a  contractor  on 
private  contract  with  property  holders  to  improve  street,  4  Bull 
909 ;  8  Rec.  357. 

Qy^iet  title.  All  persons  necessary  to  a  complete  settlement  of 
the  action  mav  be  properly  made  parties,  18  la.  303.  The  holder 
of  the  legal  title  in  trust  and  cestui  que  trust  must  be  joined.  24 
O.  S.  97.  An  assignor,  where  the  assignments  are  conflicting,  is  a 
necessary  party,  3  W.  L.  M.  593 ;  but  an  auditor  applying  pay- 
ment of  tax  to  the  wrong  land  is  not  a  proper  party,  2  W.  L.  G. 
315. 

Records.    Restoring  lost,  etc.,  see  g  907c. 

R^tformation.  When  a  contract  is  sought  to  be  reformed  on  the 
ground  of  mistaJke,  all  persons  interested  should  be  made  parties, 
75  111.  423.  If  a  misdescription,  running  through  the  deeds  o£ 
several  prior  grantors,  is  sought  to  be  corrected,  such  grantors, 
or,  if  dead,  their  heirs,  should  be  jpade  parties.  24  la.  486.    If  the 
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grantee  has  sold  a  portion  of  the  premises  thus  misdescribed. 
and  followed  the  misdescription  in  bis  conveyance,  he  should 
in  seeking  relief  from  his  grantor  malce  such  grantee  a  party,  60 
111.  307 :  but  a  county  recorder  who  correctly  copied  the  deed  of 
record  is  not  a  proper  party  to  the  suitt  44  Ind.  221.  In  an  action 
by  an  assignee  of  au  insurance  policy  for  reformation  and 
enforcement  the  assignor  is  a  necessary  party.  2  Bull  223. 

Refievin.  Attaching  creditor  proper  party  to  suit  in  Ti>ph>vin 
by  mortgagee  of  personal  property  against  sheriff  holding  pro)>- 
erty  under  legal  process  for  satisfaction  of  judgment,  20  O.  H.  :)s. 
National  bank  making  loan  on  security  of  warehouse  receipt 
for  merchandise  proper  party  defendant  to  suit  in  replevin  by 
consignor  and  owner  against  warehouse  keeper  to  whom  same 
has  been  committed  by  consignee  for  storage.  40  O.  H.  176. 

Rescission  and  canceUaiion.  In  an  action  against  a  vendor  and 
vendee  to  set  a£ide  and  cancel  a  deed,  both  defendants  are  neces- 
sary parties,  though  not  united  in  inteiest  within  the  meaning 
of  g  4987,  39  O.  S.  563.  When  a  conveyance  is  sought  to  be  set 
aside  on  the  ground  that  it  is  fraudulent  as  to  creditors,  the 
grantor  Is  properly  made  a  party,  44  la.  356;  but  If  ho  be  dead, 
his  administrator  is  not  a  necessary  party,  51  Mo.  2i>9,  and  tlie 
heirs  of  the  grantor  are  not  necessary  parties,  75  Va.  114.  The 
grantees  should  be  made  parties  whether  fraud  is  charged  or 
not,  40  la.  460,  466.  unless  they  have  conveyed  their  interest  in 
the  i>remises,  64  Mo.  292 ;  and  the  heirs  of  the  jg^rantee  should  be 
joined,  4  Helsk  569.  The  executor  and  heirs  ofa  deceased  vendor 
are  necessary  parties  to  an  action  by  the  vendee  in  an  executor's 
contract  to  sell  realty  seeking  to  rescind  and  to  recover  back  the 
purchase  money,  4  W.  L.  G.  ^2.  In  an  action  to  set  aside  an 
award  for  miscon'duct  of  arbitrators,  the  arbitrators  are  not 
proper  parties,  29  Barb.  465.  A  sheriff  is  not  a  necessary  nor 
proper  party  in  an  action  to  set  aside  a  deed  of  land  given  by 
nim  ui>on  a  sale  under  execution  against  plaintiff,  15  Ind.  155. 

Sheriff  not  a  proper  party  to  enjoin  levy  of  execution  under  a 
judgment,  1  C.  S.  Cf.  R.  259,  though  the  Juagmentcreditor  resides 
in  another  county,  1  Clev.  Bep.  352,  unless  fraud  or  collusion  is 
charged,  14  0. 445.  In  replevm  against  him  for  chattel  mortgage 
property,  attaching  creditor  may  be  joined  as  defendant,  20  O.S. 
38;  1  H.  188. 

Slander  and  libd.  There  is  no  joint  action  for  slander— two 
defendants  can  not  be  joined— 1  0. 36,  46 ;  38  la.  858 ;  4  Bull  596 : 
2  Clev.  Rep.  260 ;  but  all  concerned  in  the  publication  of  a  libel 
may  be  joined  as  defendants,  2  Abb.  Pr.  430,  Pomeroy  Rem.  g  313. 

Specific  performance.  The  parties  to  the  contract  themselves, 
or  tne  persons  who  have  become  substituted  in  their  place  as 
heirs,  and  under  certain  circumstances  executors  or  administra- 
tors, arfe  the  only  proper  parties  plaintiff  or  defendant,  Fomeroy 
Rem.  g  366.  When  the  vendee  dies  and  the  vendor  sues  for  spe- 
cific performance  the  personal  representatives  are  defendants, 
since  they  pay  the  purchase  money ;  but  the  heirs  are  necessary 
defendants,  since  the  conveyance  by  the  vendor  will  be  made  to 
them.  Story  Eq.  Fl.  U 160. 177 ;  but  if  the  vendee  has  devised  all 
his  interest  in  the  contract,  the  devisees  are  necessary  co-defend- 
ants with  the  personal  representatives,  Id.;  6  Johns.  Ch.  402. 
When  the  vendor  dies  and  tne  action  is  brought  against  the  heirs, 
the  personal  representatives  must  be  defendants  when  damages 
are  sought,  8  0. 377;  and  in  an  action  to  recx)ver  compensation 
in  lieu  of  specific  performance,  on  the  ground  that  specific  per- 
formance has  become  impracticable,  the  real  jemresentatlves  of 
the  deceased  vendor  are  necessary  parties,  88  O.  S.  331.    a  xnira 
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person  to  whom  the  yendor  has  contracted  to  sell  the  land  is  a 
necessary  paity,  4  Lans.  132 ;  and  an  assignee  in  bankruptcr  of 
the  vendor  when  the  consideration  has  not  been  paid,  65  N.  C. 
34 ;   and  mortgagees  and  judgment  creditors  of  the  vendor,  4 
Minn.  141,  and  a  grantee  of  the  vendor  with  notice  of  plaintiflfs 
rights,  S3  N.  Y.  658,  and  intermediate  parties  who  have  acouired 
an  interest  in  the  land  by  assignment,  etc.,  2  A.  K.  Marsn  497, 
unless  they  have  absolutely  parted  with  their  interest,  14  Gray 
511,  are  proper  parties.    In  an  action  to  enforce  a  contract  for 
the  sale  of  land  by  a  cestui  que  trust,  the  trustee  must  be  made  a 
party  defendant,  7  Wis.  574 ;  but  an  objection  to  the  decree  on 
the  ground  of  his  non-joinder  will  not  avail  if  the  vendee  is  con- 
tent  with  the  title,  10  O.  215.    Where  a  husband,  holding  land 
in  trust  for  his  wife,  contracted  to  sell  it  at  her  request,  it  was 
held  that  she  need  not  be  made  a  party,  18  O.  S.  126.    A  wife 
signing  a  contract  for  the  sale  of  real  estate  with  her  husband 
should  not  be  joined  with  him  in  an  action  for  specific  perform- 
ance, 1  H.  19,  21.    An  assignor  of  a  title  bond  held  as  collateral 
has  been  held  a  necessary  party  in  specific  i)erformance  by  the 
assignee,  W.  706;  lee  U  5797-5802;  8  0.  C.  R.  31. 

Stockholder.  In  an  action  to  enforce  the  individual  liability  of 
stockholders,  all  the  stockholders  must' be  united  as  defendants, 
3  8260;  41  O.  S.  78.  Any  stockholder  may  Insist  that  all  stock- 
holders be  made  parties,  17  O.  S.  86;  17  O.  S.  113;  and  before  the 
enactment  of  §  3260  it  was  held  that  the  corporation  should  be  a 
party,  17  O.  S.  113.  Solvent  assignees  of  stock  prior  to  the  judg- 
ment against  the  corporation  are  necessary  parties,  37  O.  S.  26. 
In  a  suit  by  a  stockholder  to  subject  to  the  claims  of  creditors 
and  stockholders  assets  in  the  hands  of  a  trustee  of  the  corpo- 
ration, appointed  to  settle  up  its  affairs,  the  corporation  or  its 
legal  representatives  are  necessary  parties,  2  C.  S.  C.  R.  19.  Where 
the  charter  of  a  company  provided  that  the  directors  were  to 
levy  an  amount  necessary  to  pay  just  claims  on  the  stockholders 
;pro  rataf  and  that  such  assessments  should  be  collected  by  action 
if  not  paid  within  sixty  days  after  notice,  such  stockholders  can 
not  be  joined  in  a  suit  against  the  comi)any,  1  H.  217 ;  see  44  O. 
8.  333.  Administrator  de  bonis  non  of  stockholder  proper  party 
in  action  to  enforce  statutory  liability.    Id. 

Sureties.  See  g  g  5845, 5846.  A  surety  suing  for  contribution  need 
not  join  his  co-sureties,  2  C.  S.  C.  R.  54.  The  general  rule  is  that 
all  co-sureties  must  be  made  defendants  in  an  action  by  a  surety 
for  contribution  and  the  personal  representatives  of  any  that 
are  dead,  and  also  the  principal  debtor.  Story  E<^.  PI.  g  169a ;  7  B. 
Mon.  299 ;  4  Jones  Kq.  455 ;  but  an  insolvent  principal  and  insolv- 
ent co-sureties  need  not  be  Joined,  65  111.  425 ;  nor  a  surety  out 
of  the  jurisdiction,  6  Ired.  Eq.  115;  nor  a  creditor  of  the  surety 
suing,  to  whom  payment  was  made,  31  O.  S.  406;  but  under 
§  6846  to  compel  the  principal  to  pay  the  debt  the  creditor  would 
oe  a  necessarjr  party,  81 0.  S.  665.  Sureties  on  the  bond  of  execu- 
tors or  administrators  are  not  necessary  parties  to  compel  them 
to  account  before  the  amount  is  liquidated,  1  D.  497,  500.  A 
devisee  and  executor  may  be  joined  in  an  action  on  the  bond  of 
a  deceased  surety,  27  O.  S.  898.  It  is  not  a  misjoinder  to  sue  the 
sureties  on  the  guardian's  original  bond  and  those  on  his  addi- 
tional bond  in  a  single  action,  26  Bull  147. 

Tax.  See  gg  5849, 6850.  When  the  owner  of  school  lands  seeks 
to  enjoin  the  collection  of  and  to  have  a  tax  levied  upon  such 
lands  declared  void,  the  county  is  a  proper  party  to  the  proceed- 
ing, 21  Wis.  689.  A  city  is  a  necessary  party  to  a  bill  seeking  to 
restrain  the  collection  of  city  assessments  for  the  payment  of 
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sidewalks  made  in  front  of  lots  within  its  limits,  10  Kas.  610l 
A  school  district  is  a  necessary  party  to  a  snit  to  restrain  tbe  col- 
lection of  a  tax  levied  for  the  purpose  of  paying  intenvt  on 
school-district  bonds  and  to  create  a  fund  for  the  redemption  of 
the  bonds,  17  Kas.  361.  In  a  suit  by  a  stockholder  to  restrain  the 
ill^al  taxation  of  a  corporation  the  corporation  must  be  a  iMtty, 
it  having  refused  to  bring  the  suit,  18  wall.  626. 

Trust.  In  an  action  to  set  aside  a  trust  deed,  the  benefidarlet 
need  not  be  joined,  Pomeroy  Rem.  2  357;  4  Minn.  815;  25  Mo. 
156 ;  93  U.  S.  155 ;  but  in  an  action  to  enforce  a  trust,  or  settle  it. 
the  beneficiaries  must  be  Joined  as  plain  tiffs  or  defendants,  2» 
How.  Pr.  92 ;  22  O.  S.  206;  7Bull  113 ;  see  360.  8. 17 ;  and  thU  is  the 
general  rule,  except  in  the  case  of  administrators  and  eXecuton 
or  assignees  for  the  benefit  of  creditors,  Story  Bq.  PL  H  ^92, 193, 
207 ;  or  where  the  beneficiaries  are  numerous.  Id.  g}  llS,  150.  A 
trustee  is  a  necessary  party  to  an  action  to  enforce  the  perform- 
ance  of  an  express  trust,  9  la.  261 ;  but  if  he  has  been  di vested 
of,  22  O.  S.  208»  or  has  parted  with,  his  title,  he  Is  not  a  neoes- 
sarv  i>arty,  41 0.  S.  868;  and  if  he  has  absolutely  assigned  it  Uie 
assignee  aJone  should  be  sued,  unless  the  assignment  was  a 
breach  of  trust,  8tory  £q.  PL  U  211,  213,  214.  In  an  action  by 
beneficiaries  for  a  breach  of  trust,  all  the  trustees  should  be  par- 
ties, Story  Eq.  PL  g  210,  unless  the  breach  of  trust  is  in  the 
nature  of  a  tort,  where  there  is  no  liability  to  contribution,  or 
where  the  party  omitted  is  a  nominal  trustee,  having  been  dis- 
charged, or  having  disclaimed.  Bliss  Code  PL  g  109a;  Perry  on 
Trusts  g  876;  or  where  one  seeks  an  account  of  so  much  of  the 
trust  fund  as  is  in  the  hands  of  a  particular  trustee,  or  where  the 
petition  otherwise  shows  that  such  omitted  parties  have  no 
Interest  in  the  controversy,  Bliss  Code  PL  g  109a.  In  case  of  a 
Joint  breach  of  trust  the  representatives  may  be  Joined  with  the 
survivors,  19  Fed.  Bep.  471 ;  see  53  N.  Y.  483,  490.  In  actions  to 
enforce  a  lien  on  or  to  reach  property  impressed  with  an  implied 
trust,  the  person  in  whom  the  le^  title  is  vested  is  a  necessary 
party,  Pomeroy  Rem.  §359;  81  Ind.  106;  but  in  enforcing  a  claim 
lor  services  rendered  a  trust  estate,  the  cestui  que  trust  is  not  a 
necessary  party,  8  Hun  4 ;  69  N.  Y.  609.  Assignees  of  an  idemnlty 
trust  deed  may  pursue  the  trust  fund  against  the  heirs  of  a 
deceased  grantor  without  making  the  widow,  personal  repre* 
sentative  or  assignor  a  party,  16  0. 66.  Persons  having  an  equity 
in  lands  or  contract  with  the  trustee  of  military  land-warrants 
are  necessary  parties  to  a  suit  in  chancery  by  the  cestui  que  use 
to  compel  the  legal  title  to  such  warrants  and  entries  and  sur- 
veys under  the  same.  14  0. 109 ;  see  Id.  323. 

Unincorporated  lodge  or  association.  All  the  members  are 
proper  parties,  4  Bull  513 ;  see  2  C.  C.  R.  340. 

i  6007.  Parties  refasing  to  join  as  plaintiffs  made  de- 
fendants. Parties  who  are  nnited  in  interest  must  be 
joined,  as  plaintiffs  or  defendants;  but  if  the  consent  of 
one  who  should  have  been  joined  as  plaintiff  can  not  be 
obtained,  or,  if  he  is  insane,  and  the  consent  of  his 
guardian  can  not  be  obtained,  or  he  has  no  guardian, 
and  that  fact  is  stated  in  the  petition,  he  may  be  made  a 
defendant.    [51  v.  57,  §  36 ;  B.  &  C.  956.] 

All  the  defendants  in  a  joint  judgment  are  necessary  iwrtles 
to  a  petition  filed  by  one  of  their  number  to  reverse  it,  and  may 
be  made  so,  as  plaintiffs  or  defendants  in  conformity  with  tne 
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provisions  of  sees.  34,  35,  and  36  of  the  Code  as  to  parties  to  civil 
actions,  14  O.  S.  287.  A  judgment  against  one  of  two  partners 
upon  a  joint  promise,  is  a  bar  to  a  subsequent  suit  against  both, 
18  O.  279 ;  see  23  O.  S.  543 ;  see  g  4993 ;  11 0.  S.  374 ;  38  Cal.  514 :  Bliss 
Code  PI.  gg  77,  78 ;  Bates  PI.  p.  33  51  O.  S.  438. 

If  consent  can  not  be  obtained,  etc.,  the  fact  must  be  stated 
in  petition,  11  O.  S.  378. 

1 6008.  When  one  or  more  may  sue  or  defend  for  all. 
When  the  question  is  one  of  a  common  or  general  inter- 
est of  many  persons,  or  when  the  parties  are  very  nu- 
merous, and  It  is  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  all.    [51  V.  57,  2  37 ;  S.  &  C.  957.] 

See  g  5005  (Injunction— Tax- payer).  One  may  sue  on  behalf  of 
others  similarly  situated  to  restrain  the  coUection  of  an  alleged 
illegal  tax  or  assessment,  24  O.  S.  232;  see  5  O.  S.  361;  contra.  10 
O.  2:i5 ;  but  when  it  appears  that  those  represented  are  divisible 
into  classes  whose  rights  and  liabilities  are  not  necessarily  the 
same,  he  can  only  act  on  behalf  pf  those  of  his  own  class,  29  O.  S. 
500,  508 ;  and  if  the  party  named  as  plaintiff  who  sues  on  behalf 
of  himself  and  others  fails  in  his  suit,  those  whom  he  represents 
must  also  fail.  Id.  510.  One  may  sue  on  behalf  of  himself  and 
others  to  foreclose  a  railroad  mortgage,  35  O.  S.  307,  315 ;  to  en- 
force the  statutory  liability  of  stockholders,  17  O.  8. 113 ;  and  in 
quo  warranto,  22  O.  S.  411,  426 ;  to  enjoin  collection  of  liquor  tax, 
44  O.  8.  555,  556 :  unincorporated  joint  stock  company,  60  O.  8. 
703;  see  19  O.  8.  78 ;  2  C.  C.  R.  241 ;  10  C.  C.  378 ;  to  enjoin  on  behalf 
of  others  situated  on  the  same  street  the  construction  of  a  street 
railroad,  30  Bull  213.  Tax  payer  can  not  sue  on  behalf  of  him- 
self and  others  to  recover  back  tax.  when.  31  Bull  234. 

^  5009.  Persons  severally  liable.  One  or  more  of  the 
persons  severally  liable  on  an  instrument  may  be  in- 
cluded in  the  same  action  thereon.  [51  v.  57,  §  38 ;  S. 
&  C.  957.] 

8ee  §5005  (Bills  and  notes— Guarantor) .  As  a  guarantor 
(payee)  and  maker  of  a  note,  26  O.  8.  330 ;  7  Kas.  331 ;  11  la.  371 ; 
24  la.  334;  or  sued  separately,  31  O.  8.  566;  a  guarantor  of  a 
subscription  and  subscriber,  31  O.  8.  15;  or  may  be  sued  sep- 
arately, Id.  4r;  a  guarantor  of  payment  of  rent"  may  be  sued 
jointly  with  the  lessee,  11  la.  323;  contra,  15  Ind.  144 ;  when  the 
guaranty  is  included  in  and  made  part  of  the  original  agree- 
ment, 23  N.  Y.  286.  In  this  state  the  survivor  and  personal  rep- 
resentatives of  a  deceased  obligor  may  be  joined  in  the  same 
action  whether  the  contract  be  joint  or  several,  g  6102, 5  O.  S.  586; 
42  O.  8.  302 ;  generally,  3  C.  C.  R.  620,  621 

§  6010.  Parties  to  written  infltmment  by  initial  letter. 
Parties  to  a  written  instrument  by  initial  letter,  or  a  con- 
traction of  the  name,  may  be  so  designated  in  an  action 
thereon.     [51  v,  397,  ?  1 ;  S.  <&  C.  1139.] 

7  Neb.  245. 
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2  601L  How  ptftiien  may  g«e  or  1m  laod.  A  partner- 
ship formed  for  the  purpose  of  carrying  on  a  trade  or 
business  in  this  state,  or  holding  property  therein,  may- 
sue  or  be  sued  by  the  usual  or  orainary  name  which  it 
has  assumed,  or  by  which  it  is  known ;  and  in  such  case  it 
shall  not  be  necessary  to  allege  or  prove  the  names  of  the 
individual  members  thereof.    [44  v.  66, 2 1 ;  S.  &  C.  1 138.] 

See  U  5042.  5381.  Actions  hupartnen,  A  partnership  Buing  in 
Its  firm  name  must  bring  itself  within  the  provisions  of  this  sec- 
tion, and  omission  to  do  so  is  ground  of  demurrer,  130.  S.  210, 216 
(see  11 C.  C.  269 ;  50  O.  S.  707 ;  4  W.  L.  M.  26).  Unless  the  action  can 
be  brought  in  the  firm  name  all  the  members  must  Join  in  a  suit 
for  the  collection  of  a  partnership  claim,  20  0. 132 ;  as  for  the 
recovery  of  the  price  of  goods  sold  by  the  firm,  1  Daly  416:  10 
How.  Pr.  162.  However  numerous  the  membeni,  6  Abb.  N.  Tas. 
102,  one  can  not  sue  on  behalf  of  himself  and  others,  1  C.  R.  ( ■.  R. 
331;  as  in  an  action  against  an  inn- keeper  for  loss  of  Roods,  1 
E.  D.  Smith  51 ;  in  an  action  for  damages  for  deceit  in  the  pur- 
chase of  real  estate  for  partnership  purposes.  6  Met.  246 ;  in  an 
action  for  libel  published  concerning  tnem  in  their  Joint  busi- 
ness, 1  Chitty  PI.  64.  All  except  dormant,  20  0. 132,  and  retiring 
]>artners,  27  O.  8. 1,  must  join ;  though  it  has  been  held  under 
the  code  that  a  dormant  partner  is  a  necessary  party  plaintiff,  4 
Duer  416 ;  contra,  49  Barb.  403.  In  case  of  insolvency  actions  to 
collect  partnership  demands  should  be  in  the  name  of  the  solv- 
ent partner  and  toe  assignee  or  the  purchaser  at  execution  sale, 
Bliss  Code  PI.  g  65b ;  and  lilcewise  in  case  of  voluntary  assign- 
ment of  the  partnership  interest.  Id.  9  65c.  In  case  of  dissolution 
the  action  should  be  in  the  name  of  all  the  partners  in  settling 
up  the  partnership  affairs,  Bates  PI.  p.  647.  Where  one  of  the 
partners  has  died  the  right  of  action  remains  in  the  surviving 
partners  without  joining  the  administrator  of  the  deceased  part- 
ner, 10  O.  445.  Liability  for  rent,  19  Bull  105.  Illegal  association, 
34  Bull  95. 

Actions  betioeen  partners.  Partners  can  not,  in  ^eneraf,  sue 
each  other  during  the  existence  of  the  partnership  relation, 
1  E.  D.  Smith  215 ;  W.  764 ;  or  the  firm  of  which  they  are  mem- 
bers, W.  220,  for  any  of  the  business  or  undertakings  of  the 
firm,  5  Cal,  300,  unless  there  has  been  an  account  and  ascertained 
balance,  19  O.  44 ;  26  O.  S.  567, 570 ;  11  Bull  199 ;  W.  764 ;  Pomeroy 
Rem.  9  104;  or  an  express  promise,  12  0. 800;  5  O.  514;  Pomeroy 
Rem.  g  104.    One  partner  nmr,  therefore,  sue  another  for  dam- 

3 res  sustained  by  a  breach  of  the  partnership  agreement,  12 
un  15;  18  O.  532  (those  who  have  sold  out  their  interest  before 
the  matter  in  controversy  arose  need  not  be  made  parties,  18  O. 
532);  for  damages  caused  oy  premature  dissolution  on  breach  of 
partnership  articles,  6  Seld.  489 ;  for  a  breach  of  promise  to  ad- 
vance capital,  5  O.  514.  One  partner  may  sue  another  on  con- 
tracts distinct  from  the  partnership  business,  12  Nev.  225 ;  for 
torts  not  connected  with  the  firm,  Collyer"  n  Ptshp.  g  404.  And 
one  firm  may  sue  another,  having  a  mutual  partner,  for  an  asccr 
tained  balance,  18  N.  Y.  74 ;  see  4  W.  L.  G.  81 ;  2  D.  499 ;  and  such 
mutual  partner  may  elect  to  be  plaintiff  or  defendant,  18  N.  Y.  74 ; 
and  when  one  who  is  a  member  of  two  firms  makes  a  promis- 
sory note  in  the  name  of  one  firm  payable  to  a  person  who  is  a 
member  of  the  other  firm,  the  payee  may  sue  and  recover  upon 
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it  at  law,  12  O.  800.  After  a  Bettiement  each  must  Bue  separatel$r 
for  his  share.  Two  can  not  Join  in  an  action  against  one,  17  O.  S. 
323.  The  fact  that  the  cause  of  action  is  not  Joint  but  eeveral  in 
its  character  constitutes  a  good  defense;  and:  where  such  defect 
appears  upon  the  face  of  the  petition  it  may  be  demurred  to,  but 
the  riiht  to  make  such  defense  by  answer  is  not  waived  by  a 
failure  so  to  demur,  17  O.  S.  823.  Where  a  retiring  partner  took 
a  bond  from  his  late  partner  conditioned  to  pay  firm  debts,  the 
firm's  creditors  were  neld  necessary  parties  in  an  action  by  such 
retiring  partner  against  the  obligors  of  the  bond,  9  O.  8.  467. 
An  administrator  of  a  deceased  partner  can  not  maintain  an 
action  at  law  against  the  surviving  partner  to  recover  monev 
loaned  the  firmby  the  intestate  while  he  was  a  member  of  such 
firm,  24  Bull  376.  Petition  for  settlement,  see  46  O.  S.  652;  2 
N.  P.  329. 

Acttxms  against  partners.  An  action  may  be  brought  against  a 
partnership  in  its  firm  name,  provided  it  is  formed  for  the  pur- 
pose of  carrying  on  a  business  within  the  state  or  holding  prop* 
erty  therein,  13  O.  S.  210 ;  18  O.  S.  134  (Proceeding  in  garnishment). 
A  foreign  partnership  does  not  come  within  the  provisions  of  the 
statute,  1 H.  188;  but  if  in  an  action  against  it  in  its  firm  name  a 
verdict  against  it  is  taken  without  objection  to  the  irregularity  it 
will  be  held  to  have  waived  the  objection,  Id.  The  court  may  in 
its  discretion  permit  an  amendment  of  the  petition.  Id.,  but  the 
process  can  not  be  amended,  1  H.  674 ;  and  an  amendment  sub- 
stituting individual  names  requires  a  new  service,  2  D.  586. 
When  the  action  can  not  be  brought  a£;atnst  the  firm  in  its  firm 
name,  it  must  be  brought  against  all  the  partners.  For  a  tort 
arising  from  the  act  or  negligence  of  one  partner  in  the  course 
of  the  partnership  business  all  the  members  are  liable  as  part- 
ners, 58  N.  Y.  613;  49  Ala.  121.  Plaintifl*may  treat  the  tort  as 
several,  and  sue  all  or  any  of  the  tort  feasors,  12  Rich.  600.  All 
except  dormant  partners  should  be  made  defendants,  31  Md.  179. 
Dormant  partners,  it  is  held,  may  be  joined,  8  H.  L.  C.  268;  but 
their  non-ioinder  will  not  be  ground  of  plea  in  abatement  wh^i 
plaintiff  did  not  know  of  their  existence,  19  Wend.  525.  Upon 
the  death  of  a  partner  his  personal  representatives  and  the  sur- 
vivor may  be  joined  in  the  action,  42  O.  8.  802.  They  may  be 
sued  jointly  or  separately.  Id.  1 6102.  If  a  partner  assigns,  the 
solvent  partner  must  be  sued  alone.  Bates  PI.  649;  if  toe  firm 
assigns  for  the  benefit  of  creditors,  the  action  must  be  brought 
against  the  assignee  to  compel  an  allowance  of  the  claim.  Id., 
and  partnership  creditors  are  not  necessary  defendants  in  such 
action,  29  0. 8. 441.  When  membe||of  a  partnership  form  a  new 
firm,  debts  must  be  recovered  in  aif  action  against  tne  old  firm. 
17  Pa.  St  67.  unless  the  new  firm  agreed  to  assume  the  debts  ol 
the  old.  Bates  PI.  649.  Neither  corporations  dejure  nor  de  facto 
are  within  these  provisions.  No  action  can  be  maintained  to 
charge  stockholders  with  the  payment  of  a  judgment  against  a 
corporation  de  facto,  38  O.  8.  269.  When  persons  who  have  taken 
steps  toward  incorporation,  and  who  conduct  business  in  an 
associate  name  may 'be  charged  in  an  individual  liabilitv  as 
partners,  40  O.  S.  9.  Partnership  can  not  be  served  by  publica- 
tion, 39  O.S.  249.  Administrator  of  deceased  partner  can  not 
sue  surviving  partner  at  law  to  recover  money  loaned  firm  by 
intestate  while  he  was  member  of  such  firm,  24  Bull  376. 

f6012.    When  aetion  ihall  not  abate.  Marriage,  disabil- 

itj  of  party,  or  Inransfer  of  interest.    Upon  the  marriage 

of  a  female  who  is  a  party,  the  action  shall  not  abate,  bat 
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if  it  is  necessary  that  the  husband  be  joined  therein,  he 
may  be  made  a  party  with  his  wife;  npon  the  disability 
of  a  party,  the  court  may  allow  the  action  to  continue  by 
or  against  his  representative,  or  successor  in  interest;  and 
upon  any  other  transfer  of  interest,  the  action  may  be 
continuea  in  the  name  of  the  original  party^  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  for  him.     [51  v.  57,  §  39 ;  S.  &  C.  95ai 

See  %  5149.  In  replevin  the  owner  of  personal  property  noav 
be  sabstltnted  as  defendant  in  place  of  his  agent,  ts  O.  S.  622. 
The  mode  provided  in  §  51S0  for  revivor  of  actions,  is  not  ex- 
clusive, but  under  this  section  the  court  has  power  to  allow  the 
action  to  be  prosecuted  by  or  against  the  representative  or  suc- 
cessor in  interest  of  a  deceased  person,  24  0. 8. 182 ;  29  O.  8.  86. 
Former  rule  as  to  female,  7  O.  (1  pt.)  179.  Plaintiff  in  a  pending 
action  does  not  divest  himself  of  bis  interest  therein,  nor  of  the 
right  to  prosecute  the  same  by  his  voluntary  application  to  be- 
come a  bankrupt,  28  O.  S.  90. 

{6013.  When  proper  partlei  are  not  all  befinre  tho 
oonrt.  The  court  may  determine  any  controversy  be* 
tween  parties  before  it,  when  it  can  be  done  without  pre- 
judice to  the  rights  of  others,  or  by  saying  their  rights; 
but  when  a  determination  of  the  controversy  can  not  be 
had  without  the  presence  of  other  parties,  the  conrt  may 
order  them  to  be  brought  in,  or  dismiss  the  action  with- 
out prejudice.     [51  v.  57,  ?  40 ;  S.  A  C.  958  ] 

The  last  clause  of  this  section  was  mandatory  in  the  code  of 
1853, 14  O.  S.  302,  306.  The  power  given  to  the  court  to  bring  in 
additional  parties  does  not  apply  where  the  plaintiff's  right  to 
maintain  the  action  depends  on  the  presence  of  such  additional 
I>arties,  but  only  when  he  can  sustain  the  action  against  the 
original  party;  but  a  new  party  is  necessary  to  its  complete 
settlement,  Bates  PI.  p.  62.  citing  12  Hun  236;  Pomeroy  Bern. 
420.  In  an.  action  by  a  creditor  to  enforce  liability  of  stock- 
holders where  no  equities  between  stockholders  are  to  be  ad- 
justed, a  court  may  determine  the  controversy  before  it  without 
prejudice  either  to  the  right  of  those  already  in  court  or  of  those 
yet  to  be  brought  in,  44  O.  S.  334.  Where  tbe  presence  of  an 
absent  party  is  essential  to  the  determination  of  the  controversy 
the  parties  can  not  waive  the  objection  on  account  of  defect  of 

Earties.  The  court  in  such  case  must  order  the  party  to  be 
rought  in,  35  O.  S.  642.  Subsequent  amendment  of  petition 
in  which  attachment  has  been  issued  can  not  enlarge  scope  of 
attachment  so  as  to  affect  other  parties,  2  C.  C.  110.  In  action  to 
subject  shares  of  stock  to  payment  of  judgment  court  may  order 
any  person  having  interest  in  the  stock  to  be  made  a  party,  21 
Biiil  313.  In  an  action  to  enjoin  collection  of  street  assessment, 
it  is  the  duty  of  the  court  to  require  the  city  to  be  made  a  party, 
38  O.  S.  314 ;  see  generally  4  C.  C.  368 ;  5  C.  C.  593. 

g  6014.  Person  claiming  an  interest  in  property  made 
party.    Jn  an  action  for  the  recovery  of  real  or  pergonal 
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property,  a  person  claiming  an  interest  in  the  property 
may,  on  his  application,  be  made  a  party.  [51  v.  57, 
?41 ;  S. &  C. 958.] 

§  5016.  When  officer  holding  execution  may  be  joined 
in  the  action.  An  officer  holding  an  execution  may 
be  joined  in  an  action  to  restrain  the  collection  of  the 
same  in  the  county  in  which  he  resides,  with  the  per- 
son for  whose  benefit  the  writ  issued,  when  such  person 
is  a  non-resident  of  the  state,  or  has  left  the  same  to 
avoid  the  service  of  a  summons  or  order  of  injunction, 
or  so  conceals  himself  that  process  can  not  be  served 
upon  him ;  and  service  may  be  made  against  such  person 
by  publication,  as  in  other  cases.  [56  v.  93,  §  1 ;  S-  &  C. 
1172.] 

14  0. 445;  10  0. 268,  272.  8  C.  C.  614. 

§  5016.  Interpleader.  Upon  affidavit  of  a  defendant 
before  answer,  in  an  action  upon  contract,  or  for  the 
recovery  of  personal  property,  that  a  third  party,  with- 
out collusion  with  him,  has  or  makes  a  claim  to  the 
subject  of  the  action,  and  that  he  is  ready  to  pay  or  dis- 
pose of  the  same  as  the  court  may  direct,  the  court  may 
make  an  order  for  the  safe-keeping,  or  for  the  payment 
or  deposit  in  court  of  the  subject  of  the  action,  or  the 
delivery  thereof  to  such  person  as  it  may  direct,  and  also 
an  order  requiring  such  third  party  to  appear  in  a 
reasonable  time,  and  maintain  or  relinquish  his  claim 
against  the  defendant;  and  if  such  third  party,  having 
been  served  with  a  copy  of  the  order,  by  the  sheriff,  or 
such  other  person  as  the  court  may  direct,  fail  to  appear, 
the  court  may  declare  him  barred  of  all  claim  in  respect 
to  the  subject  of  the  action,  against  the  defendant 
therein ;  but  if  he  appear,  he  shall  be  allowed  to  make 
himself  defendant  in  the  action,  in  lieu  of  the  original 
defendant,  who  shall  be  discharged  from  all  liability  to 
either  of  the  other  parties  in  respect  to  the  subject  of  the 
action,  upon  his  compliance  with  the  order  of  the  court 
for  the  payment,  deposit,  or  delivery  thereof.  [51  v.  57,  ?42.] 

Wheu  subject  of  action  shown  by  petition  is  different  from 
subject  of  action  shown  by  answer  and  cross  petition,  no  inter- 
pleader should  be  allowed,  51  O.  8.  6. 

The  code  interpleader  is  a  cumulative  remedy,  and  does  not 
impair  the  chancery  interpleader,  and  applies  when  the  whole 
controversy  turns  upon  the  right  of  property  or  a  contract  or 
fund  in  dispute,  3  W.  L.  M.  20.  The  question  of  ownership  is  to 
be  tried  by  the  court,  and  may  be  appealed,  Id.  A  stakeholder, 
W.  476,  an  owner  of  a  building  as  between  contractors,  1  Bull 
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160;  13  Ball  361,  may  interplead.  Two  parties  claiming  to  be  a 
lel&iotis  society  may  be  required  to  interplead,  25  0. 8. 128 ;  and 
•n  interpleader  may  be  had  where  the  collection  of  a  Judgment 
aaslgned  to  different  parties  is  enjoined,  1  C.  C.  B.  663 ;  when  In- 


8.  396;  In  action  brought  by  mechanic's  lien  holder  against 
owner  to  enforce  his  lien,  the  head  contractor  owing  the  account 
may  be  substituted  as  defendant  under  this  section,  1  C.  C.  31. 
That  defendant  has  demurred  to  the  petition  before  the  af- 
fidavit and  other  proceedings  in  interpleader  does  not  authorise 
a  judgment  against  him  personally,  3  Bull  866;  no  appeal  in 
action  to  recover  money  only,  24  0.8.336 ;  attachment,  90.C.  378. 

i  6017.    Interpleader  on  applieation  of  ofleer.    An  <d* 

fioer  against  whom  an  action- is  broagfat  to  recover  per^ 

sonal  property  taken  by  him  on  execntion,  or  for  the 

EroceeoB  of  such  property  sold  by  him,  may,  upon  ex- 
ibiting  to  the  court  the  process  under  which  he  acted, 
with  his  affidavit  that  the  property  was  taken  or  sold  bj 
him  under  such  process,  have  the  benefit  of  the  provie- 
ions  of  the  preceding  section,  against  the  party  in  whose 
favor  the  execution  issued.  [51  v.  67,  S  43;  S.  &  C.  958.] 
i  6018.  Snbstitation  of  plaintiff  in  exeontion  for  ofll- 
eer.  In  an  action  against  an  officer  for  the  recovery  of 
property  taken  under  an  execution  or  attachment,  the 
court  may,  upon  application  of  the  defendant,  or  of  the 
party  in  whose  favor  the  execution  or  attachment  issned, 
permit  the  latter  to  be  substituted  as  the  defendant  in 
such  action,  security  for  costs  having  been  given,  or  the 
court  may  order  such  substitution  to  be  made,  on  ap- 
plication of  the  officer.  [80  v.  138 ;  51  v.  67,  {  44 ;  S.  &  C. 
959.] 

17  O.  8. 158;  6  Kas.  365;  13  Eas.  112.  This  section  vests  the 
court  with  discretion  to  grant  or  refuse  the  application,  12  0. 8. 
189.  The  substitution  must  be  made  before  nnal  judgment,  8 
Neb.  466.  When  the  owner  is  substituted  as  defendant  In  place 
of  his  agent,  against  whom  replevin  was  brought,  the  sureties  on 
the  repievia  bond  are  not  released,  23  0. 8. 622. 

CHAPTER  IV. 

JOINDEB  OF  ACTIONS. 

i  6019«  What  causes  of  aetion  may  be  joined.  The 
plaintiff  may  unite  several  causes  of  action  in  the  same 

Setition,  whether  they  are  such  as  have  heretofore  been 
enominated  legal  or  equitable,  or  both,  when  they  are 
included  in  either  of  the  following  classes : 

1.  The  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action. 

2.  Contracts,  express  or  implied. 
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3.  Injuries  to  person  and  property,  or  to  either. 

4.  Injuries  to  character. 

5.  Claims  to  recover  the  possession  of  personal  prop- 
erty, with  or  without  damages  for  the  withholding  thereof. 

6.  Claims  to  recover  real  property,  with  or  without 
damages  for  the  withholding  thereof,  the  rents  and 
profits  of  the  same,  and  the  partition  thereof. 

7.  Claims  against  a  trustee,  hy  virtue  of  a  contract^ 
or  by  operation  of  law.    [51  v.  5/,  ?  80 ;  S.  &  C.  967.] 

1.  Account  and  mechanic's  lien,  3  W.  L.  M.  645.  Assault  and 
battery  and  false  imprisonment.  6  Kas.  94  (assault  and  l>attery 
and  slander  held  not  joinable,  53  Barb.  238,  244,  overruling,  15 
How.  Pr.  286).  Count  upon  indebtedness  and  promise  by  ad- 
ministrator as  such  and  one  upon  indebtedness  and  promise  of 
intestate,  6  O.  92.  Breach  of  warranty  and  fraud  in  sale  of 
horse,  6  W.  L.  M.  37;  contra,  12  How.  Pr.  331;  see  Pomeroy 
Rem.  g§  467,  477n».  Breach  of  contract  to  furnish  and  print  book 
from  stereotype  plates  and  injury  to  plates.  4  Abb.  Pr.  176. 
Injunction  and  damages,  8  O.  60;  13  0. 185;  31  O.  S.  209.  Legal 
and  equitable  causes,  8  O.  S.  215.  Penalty  for  exacting  excessive 
railroad  fare  and  damages  for  ejection  of  passenger;  see  29  O.  S. 
126;  but  see  19  Blatchf.  388  (ejection  on  different  trip).  DiflFerent 
penalties  against  railroad  company,  37  O.  S.  265;  see  33  O.  B.  381 
Promise  to  marry  and  to  pay  money,  2  Clev.  R.  57.  Purchase 
money  and  Hen,  33  O.  S.  376.  Reformation  of  contract  ant 
judgment,  21  O.  S.  119.  Revivor  and  personal  judgment,  85  0. 8. 
430.  Slander  and  malicious  nrosecution.  15  O.  S.  173.  Stock  sub- 
scription and  individual  liability,  20  O.  S.  190 ;  see  24  Bull  133. 
Tort  and  contract,  when  arising  out  of  the  same  transaction,  etc., 
8  O.  S.  218 ;  but  an  action  against  one  as  executor  and  against  him 
in  his  own  right  are  not  joinable,  T.  203 ;  nor  an  action  for  divorce 
and  specific  performance,  1  Clev.  R.  57.  Insurer  and  reinsurer  are 
not  joinable  as  defendants,  1  H:  217;  nor  master  and  servant; 
7  O.  S.  226;  21  O.  S.  212;  unless  the  act  ordered  to  be  done  is  a 
tort,  7  O.  S.  226.  Proceeding  in  aid  is  not  joinable  with  action 
to  recover  the  judgment,  1  W.  L.  M.  571 ;  nor  separate  and  dis- 
tinct claims,  16  O.  873;  nor  an  action  for  slander  against  two, 
4  Bull  596;  nor  tort  and  contract,  unless  they  arise  out  of  the 
same  transaction,  etc.,  8  O.  S.  218. 

2.  See  cases,  supra,  6  How.  Pr.  379 ;  10  Kas.  131 ;  24  N.  Y.  130; 
51  How.  Pr.  301 ;  but  those  arising  on  contract  inconsistent  with 
each  other  can  not  be  joined,  94  N.  Y.  22.  26 :  see  2  H.  169 ;  2  D. 
574, 584;  N.  Y.  Code  Civ.  Proc  g  484  ;  1  N.  P.  79. 

3.  Trespass  to  person  and  proi)erty  arising  out  of  the  same 
transaction,  1  Dill  351.  Several  causes  of  action  for  penalties 
against  railroad  company,  37  O.  S.  265,  272.  Damages  for  injury 
to  property  betore  and  arter  assignment,  1  D.  58. 

4.  Slander  and  malicious  prosecution,  15  O.  S.  173. 

5.  U  5814-5831.  Replevin  and  injunction  are  not  joinable,  1 
C.  S.  C.  R.  259. 

6.  8  O.  S.  423 ;  28  Kas.  482 ;  see  27  O.  8.  110 ;  12  Neb.  543 ;  but 
an  action  for  rent  under  a  lease  and  for  the  recovery  of  poasea- 
slon  as  upon  a  forfeiture  are  not  joinable,  10  Bull  339 ;  2  I).  47L 
574,  584. 
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{60S0.  Btqnirameat  The  caases  of  action  so  united 
most  not  reqaire  different  places  of  trial  (1),  and,  except 
as  otherwise  provided,  must  affect  all  the  parties  to  toe 
action  (2).    [51  v.  67,  ?  81 ;  S.  &  C.  968.] 

1.  It  must  appear  upon  the  face  of  the  petition  that  they  do 
not  require  different  places  of  trial,  according  to  the  N.  Y.  Code, 
Civ.  Proc.  g484.  2.  1  H. 217,233;  eee  42  O.  8.237;  9C.C.  471;  U 
N.  Y.  237;  41  How.  418;  8.  C.  GO  Barlf.  3T2;  15  Abb.  N.  S.  137 ;  In 
the  same  right,  T.  203.  An  executor  can  not  be  charge<l  pervou- 
ally  and  in  his  representative  character,  Id.;  but  it  is  not  neces- 
sary that  all  the  parties  should  be  equally  affecte^l,  50  How. 
Pr.  506. 

g  6081.  Actions  to  SBf^roe  liens.  In  an  action  to  fore- 
close a  mortgage  given  to  secure  the  payment  of  monev, 
or  to  enforce  a  specific  lien  for  monej,  the  plaintiff 
ma^  also  ask  in  his  petition  a  judgment  for  the  monev 
claimed  to  be  due ;  and  such  proceedings  shall  be  had, 
and  judgment  rendered  thereon,  as  in  a  civil  action  for 
the  recovery  of  money  only.    [61  v.  9,  8  1 ;  S.  &  C.  575.] 

See  %  5316.  This  section  applies  only  where  the  party  against 
whom  the  lien  is  sought  to  be  enforced  is  also  personally  liable 
for  the  debt  secured  by  the  lien,  31  O.  8. 568 ;  21  0. 8. 277 ;  but  it 
is  permissive  and  does  not  require  the  two  remedies  to  be 
demanded  in  the  same  action,  40  O.  8.  620.  In  order  that  a 
personal  judgment  may  be  taken  against  the  mor^agor,  the 
petition  must  contain  a  prayer  for  such  judgment,  31  O.  8. 80; 
but  the  court  may  order  an  execution  to  issue  for  any  balance 
after  exhausting  the  proceeds  of  the  mortgaged  property.  Id. 
And  that  no  personal  judgment  is  demanded  is  no  bar  to  an 
action  upon  the  note  against  the  maker  for  such  judgment,  40 
O.  S.  517.  The  section  does  not  confer  authority  to  render  a  per- 
sonal judgment  upon  constructive  service  only,  21  O.  8. 142, 149. 
Prior  to  the  passage  of  this  act  (1864).  it  was  held  that  an  action  to 
foreclose  a  mortgage  could  not  be  joined  with  an  action  on  the 
note  secured  by  it,  6  Rec.  440 ;  and  the  supreme  court  expressed 
a  doubt  as  to  tne  joinder  of  the  two  causes  of  action,  10  0. 8. 438, 
but  held  that  since  no  objection  on  that  ground  was  raised  in 
the  court  below  it  was  waived  on  error,  Id.  Since  its  passage, 
such  causes  of  action  have  been  held  joiuable.  19  O.  8.  587 ;  29 
O.  S.  611, 616 ;  31 0.  8. 499 ;  and  though  the  mortgage  is  executed 
only  by  part  of  the  makers  of  the  note,  judgment  may  be  had 
against  all  of  them  in  a  single  action,  19  O.  8.  587.  Following 
the  principle  oi  these  cases,  the  court  held  that  a  cause  of  action 
against  a  tenant  under  80  v.  164  (Scott  Law)  for  the  tax  and  pen- 
idty  was  .properly  joined  with  one  to  enforce  the  lien  against 
him  and  the  owner  of  the  premises,  42  O.  8.  237.  The  right  to 
this  double  relief  is  not  confined  to  actions  to  foreclose  mortga- 
ges but  extends  to  all  actions  in  which  a  specific  lien  for  money 
IS  sought  to  be  enforced,  35  O.  8. 430,  435.  In  foreclosure  against 
mortnigor  and  his  grantee,  grantee  may  appeal  though  petition 
asks  for  personal  judgment  against  mortgagor,  31 0. 8. 568.  In  an 
action  to  marshall  liens,  defendant  cross-petitioner  taking  an  ap- 
peal not  allowed  to  file  supplemental  pleading  asking  for  personal 
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judgment,  4  C.  C.  496.  A  civil  action  brought  under  this  section 
agidnst  a  partv  personally  liable  for  a  debt  secured  bv  a  lien, 
where  no  equitable  issue  is  made  by  the  subsequent  pleading, 
is  not  api)ealable,  7  C.  C.  5. 


CHAPTER  V. 

VENUE  OP  ACTIONS. 

§  6022.  When  action  to  be  brought  in  oonntj  where 
property  la.  Actions  for  the  following  causes  must  be 
brought  in  the  county  in  which  the  subject  of  the 
action  is  situate,  except  as  provided  in  the  next  two 
sectidhs: 

1.  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein. 

2.  For  the  partition  of  real  property. 

3.  For  the  sale  of  real  property  under  a  mortgage, 

lien,  or  other  incumbrance  or  charge.     [51  V.  57,  g  &; 

S.  &  C.  959.] 

9  Eas.  397 ;  McCahon's  R.  118.  Action  to  subject  debtor's  inter- 
est in  land  to  payment  of  Judgment,  13  O.  S.  514 ;  by  adminis- 
trator to  charge  incumbered  lands  with  payment  of  debts.  20 
O.  S.  539,  549.  An  execution  creditor's  suit  to  set  aside  a  fraud- 
ulent  conveyance  of  land  by  a  debtor  is  local  and  not  transitory 
and  hence  is  maintainable  fn  the  county  where  the  land  lies, 
though  the  judgment  was  obtained  and  all  the  parties  reside  in 
another  county,  29  Bull  225.  No  jurisdiction  for  failure  to  state 
cause  of  action  for  foreclosure,  etc.,  4  C.  C.  242. 

§  5023.  When  property  is  litnated  In  more  than  one 
county.  When  the  property  is  situate  in  more  than 
one  county,  the  action  may  be  brought  in  either;  but 
in  actions  to  recover  real  propertjr,  this  can  only  be 
done  when  the  property  is  an  entire  tract.  [51  v.  57, 
§  46 ;  S.  &  C.  959.] 

47  0.  8.  117.  129. 

2  6024.  Aetion  for  speeifie  performanoe.  An  action 
to  compel  the  specific  performance  of  a  contract  of  sale 
of  real  estate  may  be  brought  in  the  county  where  the 
defendants,  or  any  of  them,  reside.  [51  v.  57,  j[46i 
8.  &  C.  959.1 


59  ymrmB  of  AonoBS.  H  5Q2&^5026 

13  O.  S.  571.  Specific  performanoe  may  be  decreed  of  eme* 
ments  to  oonvey  lands  lying  without  the  state  where  all  or  tha 
purtles  are  within  the  jurisolctlou  of  the  court  and  serred  with 

Srocess,  14  O.  8.  302;  24  O.  S.  474.    Such  actions  are  "  addressed 
>  the  sound  legal  discretion  of  the  chancellor,''  14  0. 8.  807;  48 
O.  S.  178;  against  non-resident,  15  O.  417  ;  see  32  Bull  199. 

{6085.  Where  the  eavie  ef  aeUon  aroee.  Actions 
for  the  following  causes  must  be  brought  in  the  county 
where  tiie  cause,  or  some  part  thereof,  arose : 

1.  For  the  recovery  of  a  fine,  forfeiture,  or  penal tj 
imposed  by  a  statute,  except  that,  when  it  is  imposed  for 
an  offense  committed  on  a  river,  or  other  water-coune, 
or  a  road,  which  is  the  boundary  of  the  state,  or  of  two 
or  more  counties,  the  action  may  be  brought  in  anr 
county  bordering  on  such  river,  water-course,  or  roaa, 
and  opposite  to  the  place  where  the  offense  was  com- 
mitted. 

2.  Against  a  public  officer,  for  an  act  done  by  him  in 
virtue  or  under  color  of  his  office,  or  for  a  neglect  of  his 
official  duty. 

3.  On  the  official  bond  or  undertaking  of  a  public 

officer.    [51  v.  67,  J  47 ;  8.  &  C.  959.] 

26  O.  S.  200;  8  Kas.  80;  5  Kas.  220 ;  N.  Y.  Code  Civ.  Proc.  g  968, 
■lightly  different,  43  :N.  Y.  224. 

{5026.  Against  domestic  oorporations.  An  action 
other  than  one  of  those  mentioned  in  the  first  four  sec- 
tions of  this  chapter,  against  a  corporation  created  under 
the  laws  of  this  state,  may  be  brought  in  the  county 
in  which  such  corporation  is  situate,  or  has,  or  had 
its  principal  office  or  place  of  business,  or  in  which 
any  corporation  has  an  office  or  agent;  but  if  such 
corporation  is  an  insurance  company,  the  action  may  be 
brought  in  the  county  wherein  the  cause  of  action,  or 
some  part  thereof,  arose;  and  if  such  corporation  be 
organized  for  the  purpose  of  mining,  either  exclusively, 
or  in  connection  with  other  business,  the  action  may  be 
brought  in  any  county  where  such  corporation  owns  or 
operates  a  mine  or  mines  and  the  cause  of  action,  or 
some  part  thereof,  arose.    [82  v.  5;  74  v.  29,  §  48.] 

This  section  is  not  applicable  to  statutory  actions  in  which  a 
different  role'or  mode  of  proceeding  is  specially  authorized,  15 
O.  6. 409,  411.  The  section  includes  iife  as  well  as  fire  insurance 
companies,  and  an  action  on  the  policy  may  be  brought  in  the 
county  where  the  death  of  the  insured  occurred,  36  O.  S.  544. 
Insuianoe  company,  see  6  C.  C.  278. 


ii  5027-5030  VEiojE  op  agtioms.  60 

15087.  Against  railroad  and  stage  companies.  An 
action  against  the  owner  or  lessee  of  a  line  of  mail 
stages,  or  other  coaches,  for  an  injury  to  person  or  prop- 
erty upon  the  road  or  line,  or  upon  a  liability  as  carrier, 
and  an.  action  against  a  railroad  company  (1),  maybe 
brought  in  any  county  through  or  into  which  such  road 
or  line  passes.    [63  y.  87,  §49 ;  S.  &  S.  542.] 

1.  37  O.  S.  649 ;  1 C.  C.  R.  112, 114  (leased  road).  It  is  not  neces- 
sary that  the  petition  should  state  that  its  road  passes  into  or 
through  the  county  where  the  action  is  brought,  47  O.  S.  207.  A 
widow  residing  in  Pennsylvania  can  bring  an  action  for  the 
wrongful  death  of  her  husband  in  the  common  pleas  court  of 
this  state  though  the  injuries  received  and  death  resulted  in 
Pennsylvania,  25  Bull  396 ;  see  g  6134a  Probate  Code. 

86028.    Turnpike  companies.    An  action  other  than 

one  of  those  mentioned  in  the  first  four  sections  of  this 

chapter,  against   a   turnpike   road   company,  may  be 

brought  in  any  county  in  which  any  part  of  the  road  lies. 

[51  V.  57, 2  50 ;  S.  &  C.  960.] 

i  6029.  When  charter  prescribes  place.  When  the 
charter  of  a  corporation  created  under  the  laws  of  this 
state  prescribes  the  place  where  suit  must  be  brought, 
that  provision  shall  govern.    [51  v.  57,  §  51 ;  8.  &  C.  960.] 

18  0.  455  ;  6  O.  8.  600;  6  C.  C.  278. 

i  6030.  Von-residents.  Foreign  oorporationB.  An  ac- 
tion other  than  one  of  those  mentioned  in  the  first  four 
sections  of  this  chapter,  against  a  non-resident  (1)  of  this 
state,  or  a  foreign  corporation  (2),  may  be  brought  in 
any  county  in  which  there  is  property  oi,  or  debts  owing 
to,  the  defendant,  or  where  sucn  defendant  is  found; 
but  if  the  defendant  is  a  foreign  insurance  company  (8), 
the  action  may  be  brought  in  a  county  where  the  cause, 
or  some  part  thereof,  arose.    [51  v.  57,  §  52;  8.  &  C.  960. J 

1,  Non-resident  must  be  personally  served  or  appear,  to  give 
the  court  jurisdiction,  unless  the  action  is  one  in  which  serv- 
ice by  publication  can  be  made,  28  O.  S.  451.  2.  In  atta<diment 
cases,  under  ^  28  of  Justices*  Code  1853,  words  "forei^  corpo- 
ration" mean  foreign  to  the  state,  not  foreign  to  the  county, 
12  O.  S.  189.  3.  "  This  clause  was  intended  to  give  an  additional 
remedy  against  foreign  insurance  companies  doing  business  in 
this  state ;  namely,  to  make  them  liable  to  actions  in  the  county 
where  the  causes  of  action  arose,  although  they  might  not  have 

})roperty  or  debts  due  in  such  county,  or  might  not  even  be 
ound  in  such  county,"  87  O.  8.  371.  The  general  rule  here  de- 
clared has  no  reference  to  actions  upon  causes  arising  in  this 
state.  Any  foreign  corporation  which  may  be  found  in  this 
state  may  be  sued  in  any  county  of  this  state  in  any  court  hav- 
ing jurisdiction  of  the  subject  matter  of  the  suit.  Id.  Gener- 
ally, 21  Bull  122 ;  8  C.  C.  674.  Action  in  attachment  within  mean- 
ing of  section,  3  N.  P.  109, 112 ;  see  61  O.  S.  29. 
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f  60S1.    General  rule  m  to  otlMr  Mtioas.    XzoeptieA. 

Every  other  action  must  be  broaght  in  the  countj  io 
which  a  defendant  resides  or  maj  be  summoned^  except 
actions  against  an  executor,  administrator,  gaardian,  or 
trostee,  which  may  be  brought  in  the  county  wherein  he 
was  appointed  or  resides,  in  which  cases  summons  may 
issue  to  any  county.    [70  v.  138,  2  63.] 

The  word  "  defendant,"  as  used  in  this  8cction«  does  not  mean 
a  nominal  defendant  merely,  but  one  having  a  real  and  substan- 
tial interest  adverse  to  the  plaintiff,  U  0. 8. 374.  378 ;  see  41  0. 8. 
317.  An  action  for  damages  for  negli^noe,  etc.,  caosing  death, 
may  be  brought  in  any  county  where  a  defendant  resides  or  may 
be  summoned,  32  0.  S.  695.  When  it  happens  that  defendants 
sued  as  joint  contractors  are  not  such,  the  one  residing  in  a  for- 
eign county  where  he  was  served  should  be  dismlHsea  from  the 
action.  4  0. 8. 436.  Service  on  one  brought  within  the  Jurisdio- 
tlon  bv  requisition  held  invalid,  40  O.  8. 130.  Quo  toarronio,  34 
O.  8.  365.  Service  on  a  person  in  another  county  than  that  of 
bis  residence  into  which  he  has  gone  to  attend  the  hearing  of 
an  injunction  in  a  case  in  which  he  is  a  party  is  not  good  ser- 
vice, 46  O.  8. 38.  In  an  action  for  foreclosure  in  which  plaintiff 
asks  a  personal  judgment  such  judgment  may  be  rendered 
against  a  defendant  served  with  process  in  the  county  other 
than  that  in  which  the  lands  lie,  and  the  action  is  brought,  29  O. 
8.  611,  614.  It  seems  that  an  action  to  subject  lands  of  a  debtor 
to  the  payment  of  a  judgment  need  not  be  brought  in  the  county 
where  the  land  is  situate,  but  may  also  be  brought  in  the  county 
where  the  judgment  was  rendered,  13  O.  8.  514,  520.  A  summons 
issued  from  the  superior  court  to  the  sheriff  of  Hamilton  county 
can  be  properly  served  upon  one  of  the  defendants  outside  tho 
city  limits  and  within  the  county  where  another  defendant 
having  a  real  and  substantial  interest  in  the  action  adverse  to 
the  plaintiff  is  properly  served  within  the  city  limits,  2  C.  8.  C. 
R.  215.  This  section  has  no  reference  to  suit  against  corporar 
tions,  15  O.  8.  409 ;  see  generally  7  Kas.  337 ;  4  Kas.  370: 1  Kas.  170: 
44  O.  8.  613, 628;  action  against  executor,  etc.,  51 0.  8.  90. 

{ 5082.    Change  of  venue.    When  it  appears  to  the 

court  that  a  fair  and  impartial  trial  can  not  be  had  in 

the  county  where  the  suit  is  pending,  the  court  may 

change  the  place  of  trial  to  some  adjoining  county;  and 

if  the  application  is  made  in  the  superior  court,  the 

change  shall  be  made  to  another  superior  court,  or  to 

the  court  of  common  pleas  of  an  adjoining  county.     [51 

V.  57,  g  54;  54  v.  10,  §  1 ;  S.  &  C.  392,  961.] 

An .  application  for  a  change  of  venue- is  addressed  to  the 
sound  discretion  of  the  court,  11  O.  8. 128 ;  and  there  must  be 
clear  and  satisfactory  proof  that  an  impartial  trial  can  not  be 
had  to  justify  its  allowance,  Id.  An  objection  that  the  removal  is 
not  to  the  nearest  county  must  be  taken  before  trial  or  else  it  is 
waived,  9  O.  S.  606.  g  550, 86  v.  363,  provides  for  a  change  of  venue 
in  the  common  pleas  court  when  a  judge  is  interested  in  the 
cause.    The  interest  which  requires  the  removal  of  a  cause  uu* 
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der  tbat  section  is  a  pecuniary  Interest  of  the  ju^e  in  the  event 
or  result  of  the  trial,  37  O.  S.  153;  and  the  clerk  ofthe  court  may 
be  compelled  Ijy  mandamus  to  make  the  required  order  and  cer- 
tificate for  such  change  when  the  proper  affidavit  has  been  filed 
with  him,  43  O.  S.  324 ;  see  46  Id.  178. 

i  5033.    Change  of  venue    in   case   of  OOrporationi. 

When  a  corporation  having  more  than  fifty  Stockholders 
is  a  part^  in  an  action  pending  in  a  county  in  which  the 
corporation  keeps  its  principal  office,  or  transacts  its 
principal  business,  if  the  opposite  party  make  affidavit 
that  he  can  not,  as  he  believes,  have  a  fair  and  impar- 
tial trial  in  that  county,  and  his  application  is  sustained 
by  the  several  affidavits  of  five  credible  persons  residing 
in  such  county,  the  court  shall  change  the  venue  to  the 
adjoining  county  most  convenient  for  both  parties.  [50 
V.  100,  J 1 ;  S.  &  C.  1140,] 

g  6034.  Privilege  of  members  of  legislature.  A  mem- 
ber of  the  senate  or  house  of  representatives,  or  an  officer 
of  either  branch  of  the  general  assembly,  shall  be  privi- 
leged from  answering  to  any  suit  which  may  be  insti- 
tuted against  him  in  a  county  other  than  the  one  in 
which  he  resides,  upon  a  cause  of  action  which  accrned 
ten  days  before  the  first  day  of  the  session  of  the  general 
assembly  of  which  he  is  an  officer  or  a  member ;  and  all 
proceedings  in  actions  to  which  any  such  person  is  a 
party  shall  be  staged  during  such  session,  and  during 
the  time  necessarily  employed  in  going  thereto  and 
returning  therefrom.  [29  v.  341,  §  1 ;  69  v.  6,  g  1 ;  8.  & 
C.  84 ;  S.  &  S.  18.] 

4W.  L.  M.215. 
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CHAPTER  VI. 
Jurisdiction  by  Summons,  Pubucatioh,  ob  Afpear- 

ANCE. 
SUBDIVISION  I.      ACTUAL  SERVICE. 

i  6086.    How  eivil  aotion  eommenoed.    A  civil  action 

most  be  commenced  bj  filing  in  the  office  of  the  clerk  of 

the  proper  court  a  petition,  and  causing  a  summons  to 

be  issued  thereon.    [51  v.  67,  g  55 ;  U.  <&  C.  961 .] 

The  jurisdiction  of  a  cause  attaches  on  flUng  the  petition  and 
issuing  summons,  2  D.  836;  33  O.  8.  523.  An  attachment  issued 
without  a  petition  gives  no  priority,  35  O.  8.  661.  The  summons 
forms  part  of  the  record  and  indicates  from  its  date  the  com- 
mencement  of  the  suit,  5  O.  225 ;  see  6  C.  C.  270 ;  2  N.  P.  12.  Sum- 
mons must  be  issued  whether  service  can  be  had  only  by  pub- 
lication or  not.  1 N.  P.  124. 

f  6036.  Precipe.  The  plaintiff  shall  also  file  with 
the  clerk  of  the  court  a  precipe,  stating  therein  the 
names  of  the  parties  to  the  action,  and  demanding  ihnt 
a  summons  issue.    [51  v.  57,  J  56 ;  Q,&  C.  961.] 

i  iM)87.    Bequisites  of  summons.    The  summons  shal/ 

be  issued  and  signed  by  the  clerk  (1),  and  be  under  th( 

seal  of  the  court  from  which  it  is  issued ;  its  style  shall  hb 

"  The  State  of  Ohio, county,"  and  it  shall  be  dated 

the  day  it  is  issued ;  it  shall  be  directed  to  the  sheriff  of 

the  county,  who  shall  be  commanded  therein  to  notify 

the  defendant  that  he  has  been  sued,  and  must  answer  at 

a  time  stated  therein,  or  the  petition  will  be  taken  as 

true  and  judgment  rendered  accordingly;    when  the 

action  is  for  the  recovery  of  money  only,  there  shall  be 

indorsed  (2)  on  the  writ  the  amount  to  be  stated  in  the 

precipe,  for  which,  with  interest,  judgment  will  be  taken 

if  the  defendant  fail  to  answer ;  and  if  the  defendant  fail 

to  appear,  judgment  shall  not  be  rendered  for  a  larger 

amount,  and  the  costs.     [51  v.  57,  ?  57 ;  S.  &  C.  961.] 

1.  Or  deputy,  15  0. 288.  Clerk  is  not  bound  to  issue  summons 
without  a  precipe,  6  0. 150.  2.  25  O.  8.  82;  31  O.  8. 87;  8  Bull 
111 ;  whether  the  action  soiAds  in  contract  or  tort,  81 0. 8. 87 ;  but 
not  in  an  action  for  the  sale  of  mortgaged  premises  and  for  a  per- 
sonal judgment.  No  indorsement  of  any  kind  is  necessary,  31 
O.  S.  499,  and  the  absence  of  an  indorsement  in  such  case  does 
not  render  the  proceeding  erroneous,  though  the  court  on  de- 
fault renders  a  decree  for  the  sale  of  the  mortgaged  property, 
but  no  personal  judgment.  26  O.  8.  644.  Judgment  by  default 
can  not  DC  taken  against  tne  defendant  who  has  not  otherwise 
appeared  in  an  action  for  the  recovery  of  money  only,  where 
the  summons  served  has  no  indorsement  upon  it  of  the  amount 
claimed,  25  0. 8. 82.  A  recital  in  the  writ  of  the  amount,  witiiout 
an  indorsement,  not  suflacient.  40  0. 8. 603  (action  before  justice). 


■I 
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Peraonal  judgment  can  not  be  rendered  on  cros8-i>etition  with- 
out summons,  when  defendant  afiainat  whom  croM-petition  is 
filed  is  in  default  for  answer,  3  C.  C.  144 ;  see  2  Bull  266.  Amount 
indorsed  limits  judgment,  see  1  Bull  186. 

8  5088.  When  summong  may  issue  to  other  oountlea. 
When  the  action  is  rightly  brought  in  any  county  accord- 
ing to  the  provisions  of  chapter  five  of  this  division,  a 
summons  may  be  issued  to  any  other  county,  against  one 
or  more  of  the  defendants,  at  the  plaintiff's  request; 
but  no  maker  or  acceptor,  or,  if  the  bill  is  not  accepted, 
no  drawer,  of  an  instrument  for  the  payment  of  money 
only,  shall  be  held  liable  in  an  action  thereon,  except  on 
warrant  of  attorney,  in  any  county  other  than  [thej  one 
in  which  he,  or  one  of  the  joint  makers,  acceptors,  or 
drawers,  resides  or  is  summoned.    [68  v.  77,  J  58.] 

An  action  to  enforce  the  statutory  liability  of  stockholders  is 
not  rightly  brought,  within  the  meaning  of  this  section,  when 
none  of  the  defendants  reside  or  could  be  summoned  here, 
although  one  of  them  indonted  upon  the  summons  issued  for 
him  to  the  sheriff  of  this  county  ana  mailed  to  him  by  plaintiff's 
attorney  at  his  residence  in  another  county  his  acceptance  of 
service  and  entry  of  appearance,  10  Bull  413  (C.  S.  C.)  A  non- 
resident of  the  county  served  out  of  the  county  with  summons 
in  a  case  brought  on  three  causes  of  action,  one  of  which  is 
against  said  non-resident  jointly  with  the  residentof  the  county, 
and  the  other  two  are  against  such  non-resident  alone,  can  on  mo- 
tion enter  bis  appearance  as  to  such  two  causes  of  action  solely 
for  the  purposes  of  the  motion,  have  the  said  two  causes  of 
action  stricken  from  the  petition,  and  be  dismissed  from  the 
cause  as  to  them,  11  Bull  199  (C.  P.)  Service  of  summons  on 
party  decoyed  into  county  or  brought  into  state  by  reauisitfon 
setaside,  6Rec.464;  7  Id.  212;  40  O.  8.130;  see  19  Bull  269;  4a 
C.  242 ;  g  8031»;  61  O.  S.  97;  8  C.  C.  616. 

I  5089.  When  lummoxui  returnable.  When  the  time 
for  bringing  parties  into  court  is  not  fixed  by  statute, 
the  summons  shall  be  returnable  on  the  second  Monday 
after  its  date ;  but  when  it  is  issued  to  any  other  county, 
it  may  be  made  returnable,  at  the  option  of  the  party 
having  it  issued,  on  the  third  or  fourtn  Monday  after  its 
date ;  and  the  day  of  the  month  on  which  it  is  return- 
able shall  be  stated  therein.    [51  v.  57,  {  59 ;  S.  <&  C.  962.] 

18  Kas.  114 ;  21  Kas.  473.  The  staflite  is  mandatory.  No  dis- 
cretion is  vested  in  the  clerk  in  respect  to  return  or  answer  days, 
8Neb.218;  see 84  O.  S.  124;  IW.  L.  M.6e7. 

J  5040.  Alias  writs.  When  a  writ  is  returned  *^  not 
summoned,''  other  writs  may  be  issued,  until  the  defend- 
ant is  summoned ;  and  when  defendants  reside  in  differ- 
ent counties,  writs  may  be  issued  to  such  counties  at  the 
same  time.    [51  v.  57,  §  60 ;  S.  &  C.  962.] 

The  service  of  an  alias  summons  within  the  life  of  a  prior 
■ummons  is  not  void  or  voidable  when  at  the  time  it  was  issaed 
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and  served  the  prior  rammons  was  not  iu  the  hands  of  the  olBoer 
nor  under  bis  control.  28  0. 8.  451. 

{ ff041.    Who    may  lerra    mmmons.    The   sammoiu 

shall  be  served  hy  the  officer  to  whom  it  10  directed^  who 

Bhall  indorse  on  the  original  writ  the  time  and  manner 

of  service  (1),  or  it  may  be  served  bj  anj  person  not  a 

party  to  the  action,  appointed  by  snch  officer ;  but  the 

authority  of  such  person  shall  be  indorsed  on  the  writ  (2); 

and  when  the  wnt  is  served  by  a  person  appointed  bv 

the  officer  to  whom  it  is  directed,  or  when  tne  service  is 

made  out  of  the  state,  the  return  shall  be  verified  by 

oath  (3).    [51  V.  57,  J  61 ;  8.  &  C.  »62.] 

1.  3  W.  L.  M.  214.  The  return  of  the  officer  is  conclusive  be- 
tween parties  and  privies  as  to  all  things  the  law  authorizes  or 
requires  him  to  do  offlcially,.14  O.  8.  240.  Affidavit  of  deputy 
sheriff  that  he  believed  he  served  summons  in  error  insufficient, 
40  O.  8.  231.  2.  Without  such  indorsement  of  authority,  there 
is  no  such  service  as  will  charge  third  persons  with  notice  of  the 
I>endency  of  an  action,  as  provided  in  2  fi055, 80  0. 8. 344.  Pre- 
sumption  after  Judgment  where  service  is  made  by  unauthor- 
ized person,  9  Neb.  94.    8.  81  0. 8. 646. 

i  5042.  Kanner  of  lerviM  and  rttvnu  The  service 
ihall  be  by  delivering,  at  any  time  before  the  return 
lay  (1),  a  copy  of  the  summons,  with  the  indorsements 
lliereon  (2),  to  the  defendant  personally  (3),  or  by  leav- 
ing a  copy  at  his  usual  place  of  residence  (4),  or,  if  Ui« 
defendant  is  a  partneruiip  sued  by  its  company  name, 
by  leaving  a  copy  at  its  usual  place  of  doing  business  (5), 
and  the  return  must  be  made  at  the  time  mentioned  in 
the  writ,  and  the  time  and  manner  of  service  shall  bo 
stated  on  the  writ.  [51  v.  57,  ^  62,  63,  64 ;  76  v.  15,  { 1 ; 
S.  &  C.  962, 963.] 

See  U  soil,  5381.  1.  Service  of  summons  on  the  return  day  Is 
not  void,  but  voidable,  17  O.  S.  225 ;  1  Neb.  482 ;  and  the  objeo* 
tion  that  summons  was  served  on  the  return  day  and  not  re- 
turned until  two  days  thereafter  is  waived  by  filing  an  answer, 
7  O.  8. 309.  2.  2  W.  L.  M.  588 ;  see  8  Id.  214.  3.  Return  showing 
service,  by  "  reading  "  insufficient,  410.  S.  285  (under  Justice's 
act,  S.  &  G.  773) ;  9  Neb.  504.  4.  Leavin^c  copy  at  defendant's 
**  place  of  business  "  is  not  good  service  on  an  Individual  defend- 
ant, 25  O.  8. 836;  9  Neb.  604.  A  return  showing  that  the  sheriff 
left  a  copy  of  the  summons  at  the  residence  of  the  defendant  is 
sufficient,  15  O.  288;  and  a  return  "served  the  same  by  leaving 
ftt  each  of  the  within  named  defendants'  .  .  .  usual  place  o! 
residence  a  certified  copy,"  etc.,  is  good  service  upon  both  hus- 
band and  wife,  43  O.  S.  198;  but  a  return  of  a  summons  issued 
against  three  defendants  "served  by  leaving  a  copy  of  this  writ 
at  the  residence  of  the  within  named  defendant,"  the  sheriff 
having  taxed  on  the  writ  the  fees  for  serving  one  person,  was 
held  not  good  service  as  to  all  or  any,  16  O.  871.  6.  18  O.  S.  134: 
39  O.  S.  3«:  48  O.  S.  365;  may  be  set  aside  on  motion  snpiwrted 
by  affidavii  when  served  at  wrong  place ;  id.;  ou  garnisnee. 
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|g  6530, 5534 ;  service  on  one  extradited  from  another  state  not 
good,  40  O.  S.  130.  Attachment  against  non-resident  partner- 
ship. 51  O.  S.  300;  9  C.  C.  283. 

25048.  What  equiTalent  to  lervioe.  An  acknowl- 
edgment on  the  back  of  the  summons,  or  petition,  by 
the  party  sued,  or  the  voluntary  appearance  of  a  defend- 
ant, is  equivalent  to  service.    [51  v.  67,  §  65 ;  S.  &  C.  963.] 

A  motion  denying  jurisdiction  for  insufficient  process  is  not 
an  appearance,  3  W.  L.  M.  195;  nor  a  motion  to  set  aside  sum- 
mons. 2  C.  8.  C.  R.  80 ;  nor  a  motion  to  discharge  an  attachment, 
3  Bull  458 ;  nor  to  dismiss  for  want  of  jurisdiction  of  person,  89 
O.  S.  249 ;  nor  is  an  answer  denying  jurisdiction  of  the  person, 
11 0.  S.  374 ;  but  a  motion  to  vacate  a  judgment,  25  O.  S.  340:  11 
O.  S.  503,  unless  based  on  an  alleged  want  of  jurisdiction,  11 0.  S. 
503,  is  an  appearance ;  and  a  motion  to  strike  papers  from  the 
flies,  29  O.  S.  611 ;  to  dismiss  for  want  of  jurisdiction  of  subject, 
37  O.  S.  366;  43  O.  S.  171.  Filing  a  bill  of  particulars  in  an  ac- 
tion before  a  justice  of  the  peace  is  an  appearance,  30  O.  8.  53; 
and  obtaining  leave  to  answer,  25  O.  S.  652;  and  giving  bail  for 
stay  of  execution,  36  O.  8.  215 ;  and  an  appearance  to  give  notice 
of  an  appeal,  13  O.  S.  563 ;  and  filing  a  demurrer,  2  H.  74 ;  7  O.  S.  233. 
Process  against,  and  service  on,  husband,  in  an  action  to  fore- 
close a  mortgage  executed  by  husband  and  wife,  does  not  effect 
her  appearance,  15  O.  8.  485.  It  is  not  proper  practice  for  the  at- 
torney of  pl^ntiff  to  acknowledge  service  of  process  for  the  de- 
fendant, 1  H.  530.  Waiver  by  appearance  of,  want  of,  or  defects 
in  process,  15  0. 483, 487,  735 ;  2  0.  S.  287 ;  quaere  as  to  appearance 
of  one  partner,  18  O.  8. 134, 147 ;  filing  aff.  under,  §  550,  2  N.  P.  8. 

g  5044.  Bervioe  on  corporation.  A  enrnmons  against 
a  corporation  may  be  served  npon  the  president,  mayor, 
chairman  or  president  of  the  board  of  directors  or  trust- 
ees, or  other  chief  officer ;  or,  if  its  chief  officer  be  not 
found  in  the  county,  upon  its  cashier,  treasurer,  secre- 
tary, clerk,  or  managing  agent ;  or,  if  none  of  the  afore- 
said officers  can  be  found,  by  a  copy  left  at  the  office  or 
usual  place  of  business  of  such  corporation,  with  the 
person  having  charge  thereof  (1) ;  and  if  such  corpora- 
tion is  a  railroad  company,  whether  foreign,  or  created 
ander  the  laws  of  this  state,  and  whether  the  charter 
thereof  prescribes  the  manner  and  place,  or  either,  of 
service  of  process  thereon,  the  summons  may  be  served 
upon  any  regular  ticket  (2)  or  freight  agent  thereof;  or, 
if^  there  is  no  such  agent,  then  upon  any  conductor,  in 
any  county  in  this  state  in  which  such  railroad  is  located, 
or  through  which  it  passes  (3) ;  but  if  the  defendant  is 
an  incorporated  river  transportation  company,  whether 
organized  under  the  laws  oi  this  or  another  state,  the 
service  of  a  summons  may  be  upon  the  master,  or  other 
chief  officer,  of  any  of  its  steamboats  or  other  craft,  or 
npon  any  of  its  authorized  ticket  or  freight  agents^  at 
amy  port  where  it  transacts  business.  [&  v.  116, 2  66 : 
76  v.  146,  §  10 ;  51  v.  67,  §  66 ;  S.  &  S.  542.1 
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See  gg6477, 6478i  1.  When  service  is  made  on  a  nibordinata 
officer,  or  "  by  copy  left  at  the  office,"  etc..  the  retnm  must  show 
that  the  chief  officer  could  not  be  found  in  the  first  case,  and  in 
the  second  that  none  of  the  specified  officers,  chief  or  subordi- 
nate, could  be  found  in  the  county,  13  O.  a  568 :  25  Bull  875.  In 
case  of  a  dissolved  corporation,  service  on  the  mem  ben  of  the  last 
acting  board  of  directors  is  sufficient,  20  O.  S.  190.  2. 1 C.  C.  R.  112, 
115;  but  service  on  a  ticket  agent,  appointed  by  the  receiver  of 
the  company,  is  not  good.  1  C.  C.  R.  511 :  nor  is  service  upon  a  trav- 
elinfT  solicitor  of  the  company,  16  Bull  6.  3.  It  is  not  necessary, 
to  give  the  court  jurisdiction,  that  the  line  passing  through  the 
county  should  be  absolutely  owned  by  the  defendant  railroad 
company ;  a  title  by  lease  and  user  of  it  as  a  railroad  is  suffi- 
cient, 1  G.  C.  R.  115.   When  officer,  ete.,  is  non-resident,  2  50600. 

S504ff.  On  inauraxLoe  oompuiy.  When  the  defendant 
is  an  insurance  companj,  and  the  action  is  broaght  in 
a  county  in  which  there  is  an  agency  thereof|  the  service 
may  be  upon  the  chief  officer  of  such  agency.  fSl  r.  67. 
167;  S.  AC.  963.] 

37  O.  S.  366. 

§6046.  On  foreign  corponttoii.  When  the  defendant 
is  a  foreign  corporation,  having  a  managing  agent  in 
this  state,  the  service  may  be  upon  su^  agent.    [61 

V.  57,  §  68 ;  S.  &  C.  963.] 

17  0.S.641;  1C.S.  G.R.811;  2  Id.  76;  1H.571;  OBulllSB;  17 
O.  S.  366. 

i  6047.  How  infiunti  serred.  When  the  defendant  is 
nnder  the  age  of  fourteen  years,  the  service^  must  be 
upon  him,  and  also  upon  his  guardian,  or  his  father ; 
or,  if  neither  his  guardian  nor  his  father  can  be  found, 
then  upon  his  mother,  or  the  person  having  the  care  oi 
such  infant,  or  with  whom  he  lives ;  if  neither  of  these 
can  be  found,  or  if  the  defendant  is  a  minor  over  four- 
teen years  of  age,  service  upon  the  defendant  alone  shall 
be  sufficient;  and  the  manner  of  service  may  be  the  same 
as  in  the  case  of  adults.     [51  v.  57,  §69;  S.  <&  C.  963.] 

It  is  irregular  to  proceed  against  an  infant,  until  the  procesp 
has  been  served  strictly  in  accordance  with  this  section,  1  H.287. 
The  summons  should  properly  show,  as  a  guide  to  the  sheriff, 
the  age  of  each  infant  as  stated  in  the  petition,  Id.;  2  Law  Gaz. 
404.  The  return  of  the  sheriff,  that  he  has  served  process  on  the 
infant  alone,  is  insufficient,  unless  accompanied  with  a  state- 
ment that  there  could  be  found  no  guardian  or  lather,  no 
mother,  or  person  having  the  care  of  the  infant  or  with  whom 
he  lived,  or  that  the  minor  is  over  fourteen  years  of  age,  1 H.  287. 

SUBDIVISION  n.     CONSTBUCnVB  SERVICE. 

i  6048.  When  service  by  publication  may  be  made. 
Service  may  be  had  by  publication  in  either  of  the  fol- 
lowing cases: 
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1.  In  actions  under  the  first  three  sections  of  the  last 
chapter,  when  the  defendant  resides  out  of  the  state,  or 
his  residence  can  not  be  ascertained. 

2.  In  actions  to  establish  or  set  aside  a  will,  and  in 
actions  authorized  by  §6202  R.  S.,  when  a  defendant 
resides  out  of  the  state,  or  his  residence  can  not  be 
ascertained. 

3.  In  actions  in  which  it  is  sought  hy  a  provisional  rem- 
edy to  take,  or  appropriate  in  any  way,  the  property  of 
the  defendant,  when  tne  defendant  is  a  foreign  corpora- 
tion, or  a  non-resident  of  this  state,  or  the  defendant's 
place  of  residence  is  unknown,  and  in  actions  against  a 
corporation  incorporated  under  the  laws  of  this  state, 
which  has  failed  to  elect  officers,  or  to  appoint  an  agents 
upon  whom  service  of  summons  can  be  made,  as  pro- 
vided by  section  five  thousand  and  forty-four,  and  wnich 
has  no  place  of  doing  business  in  this  state. 

4.  In  actions  which  relate  to,  or  the  subject  of  which 
is,  real  or  personal  property  in  this  state,  wnen  a  defend- 
ant has  or  claims  a  lien  thereon,  or  an  actual  or  contin- 
gent interest  therein,  or  the  relief  demanded  consists 
wholly  or  partly  in  excluding  him  from  any  interest 
therein,  and  such  defendant  is  a  non-resident  of  the 
state,  or  a  foreign  corporation,  or  his  place  of  residence 
can  not  be  ascertained. 

5.  In  actions  against  executors,  administrators,  or 
guardians,  when  the  defendant  has  given  bond  as  such 
m  this  state,  but  at  the  time  of  the  commencement  of  the 
action  is  a  non-resident  of  the  state,  or  his  place  of  res- 
idence can  not  be  ascertained. 

6.  In  actions  where  the  defendant,  being  a  resident  of 
this  state,  has  departed  from  the  county  of  his  residence, 
with  intent  to  delay  or  defraud  his  creditors,  or  to  avoid 
the  service  of  summons,  or  keeps  himseli  concealed 
with  like  intent 

7.  Wl\en  a  defendant  in  a  petition  in  error  has  no 
attorney  of  record  in  this  state,  and  is  a  non-resident  of 
and  absent  from  the  same,  or  has  left  the  same  to  avoid 
the  service  of  summons  in  error,  or  so  conceals  himself 
that  such  process  can  not  be  served  upon  him. 

8.  In  an  action  or  proceeding  under  chapter  six,  divis- 
ion four,  of  this  title,  or  to  impeach  a  judgment  or  order 
for  fraud,  or  to  obtain  an  order  of  satisfaction  thereof, 
when  a  defendant  is  a  non-resident  of  the  state. 


69  OONSTBUCnVB  BSRVICS.  {5049 

In  any  each  case,  when  the  residenoe  of  a  defendant 
IS  known,  it  most  oe  stated  in  the  publication ;  immedi- 
atelj  after  the  first  publication,  tne  puty  making  the 
service  shall  deliver  to  the  clerk  copies  ot  the  publica- 
tion, with  the  proper  postage,  and  the  clerk  shall  mail  a 
copy  to  each  defendant,  directed  to  his  residenoe  named 
therein,  and  make  an  entry  thereof  on  the  ippemnuitet 
docket ;  and  in  all  other  cases,  the  partjr  who  inakes  the 
service,  his  agent  or  attorney,  shall,  before  the  hearing, 
make  and  file  an  affidavit  that  the  residence  of  t£» 
defendant  is  unknown,  and  can  not,  with  reasonable  dil- 
igence, be  ascertained.    [87  V.  226* J 

1.  See  II 5022,  5023, 5024. 
2  Bee  p9  5658-5606. 

8*.  A  non-resident  miMt  have  property  or  debt!  owing  to  him 
within  the  state,  28  O.  S.  451 ;  21 0. 8. 221.  In  actions  where  prop- 
arty  is  attached  and  summons  retamed  "not  senred,"  no  time 
is  fixed  within  which  service  by  publication  must  be  made,  41 
O.  6.  271.  In  actions  against  unincorpomted  companies  hr 
name,  service  by  publication  can  not  be  made,  89  O.  8.  249.  A 
foieini  dissolved  corporation  may  be  served  with  procem  by 
publication  the  same  as  if  not  diSBolved,  2  H.  1 ;  see  2  C.  C.  R.  110 
4.  In  an  action  to  foreclose  a  mortg^e.  personal  Judgment 
can  not  be  rendered  against  a  non-resident  defendant  served 
by  publication,  21 0.  S.  142 ;  nor  in  an  action  agaftost  a  non-res- 
ident married  woman  contracting  as  surety  lor  her  husband, 
60  O.  8.  417. 

0.  See  iborlL 

8.  8i5854<5865. 

Insane  person  may  be  brouafat  into  court  by  publication.  1 
O.  S.  544.  Finding  that  notice  had  been  given  non-resident  de- 
fendant by  publication  not  collaterally  impeachable,  150. 447, 
466;  2  O.  8.  270 ;  impeachable  on  review,  13  O.  8.  4S1,  439.  Find- 
ing that  notice  was  given  by  publication  equivalent  to  notioe, 
record  failing  to  show  it,  35  0. 8.  304.  Mistake  in  notioe  by  pub- 
lication does  not  vitiate  attachment  properly  issued  and  leaned, 
2  C.  C.  110.  There  is  no  provision  oi  the  statute  which  makes 
the  memorandum  of  the  clerk  exclusive  evidence  of  the  m^jHng 
of  copies,  6  C.  C.  554.    Foreclosure,  affidavit,  51 0.  8.  421. 

2  6049.  Affidavit  befbrt  serries  by  publioatlen.  Be- 
fore service  bv  publication  can  be  made,  an  affidavit 
must  be  filed  that  service  of  a  summons  can  not  be  made 
within  this  state,  on  the  defendant  to  be  served  by  pub- 
lication, and  that  the  case  is  one  of  those  mentioned  in 
the  preceding  section ;  and  when  such  affidavit  is  filed, 
the  party  may  proceed  to  make  service  by  publication. 
[61  V.  57,  J  71 ;  8.  &  C.  964.] 

2  H.  1;  9  Kas.  890 ;  21  Kas.  124 ;  23  Kas.  138.  When  no  affidavit 
is  filed  there  is  no  valid  service,  7  Neb.  152.  The  affidavit  is 
jurisdictional,  and  unless  it  conform  substantially  to  the  stat- 
ute, and  set  forth  the  necessary  facts  to  authorize  the  service,  the 
court  does  not  acquire  jurisdiction,  9  Neb.  202;  10  Neb.  113. 
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Where  the  service  is  void  defendant  is  not  concluded  by  the 
recitals  in  the  decree  from  showing  want  of  jurisdiction,  10 
Neb.  114.  Failure  to  file,  renders  subsequent  proceedings  void, 
33  0.8.254,268. 

2  6050.  How  pnblioation  made.  The  publication  must 
be  made  for  six  consecutive  weeks,  in  a  newspaper 
printed  in  the  county  where  the  petition  is  filed ;  or,  if 
there  is  no  newspaper  printed  in  the  county,  then  in  a 
newspaper  printed  in  this  state,  and  of  general  circula- 
tion in  such  county ;  if  it  be  made  in  a  daily  newspaper, 
one  insertion  a  week  shall  be  sufficient;  and  it  must 
contain  a  summary  statement  of  the  object  and  prayer 
of  the  petition,  mention  the  court  wherein  it  is  filed, 
and  notify  the  person  or  persons  thus  to  be  served  when 
they  are  required  to  answer.     [51  v.  57,  ?  72 ;  62  v.  66.] 

Six  consecutive  weeks,  1  Bull  109.  Mistake  in  notice,  2 
C.  C.  R.  110.  Approval  of  service  by  publication  by  the  court 
is  not  required  oy  the  code,  2  H.  1,  8.  A  finding  that  notice 
has  been  given  non-resident  defendants  by  publication  accord- 
ing to  law  can  not  be  collaterally  impeached,  2  O.  S.  270:  8  O.  8. 
586,  but  is  not  conclusive  upon  bill  of  review,  13  O.  S.  431,  439. 
SuflSciency  of,  16  O.  66;  description  of  attached  property  un- 
necessary, 40  O.  S.  6.%. 

§6051.     When   servioe    complete,  and   how   proved. 

Service  by  publication  shall  be  deemed  complete  at  the 

date  of  the  last  publication  (1),  when  made  in  the  manner 

and  for  the  time  prescribed  in  the  preceding  sections ; 

and  such  service  snail  be  proved  by  affidavit  (2).    [51 

V.  57,  §  73 ;  S.  &  C.  964.] 

1.  40  O.  8.  636.  2.  A  copy  of  the  published  notice,  with  the 
aifidavit  of  one  of  the  publishers  that  it  was  inserted  and  pub- 
lished in  the  paper  as  required  by  the  order  of  publication,  is 
sufficient,  17  O.  27. 

i  6052.  Fersoxial  servioe  out  of  the  state.  When  serv- 
ice may  be  made  by  publication,  personal  service  of  a 
copy  01  the  summons  and  petition  may  be  made  out  of 

the  state.    [51  v.  57,  §  74 ;  S.  &  C.  965.] 

Such  service  can  not  be  made  upon  a  non-resident  in  an  action 
to  recover  a  judgment  for  money  only  to  be  enforced  by  execu- 
tion, 28  O.  8.  451 ;  and  where  the  action  is  for  the  conveyance  of 
lands  without  the  state,  such  service  will  not  confer  jurisdiction 
over  the  person  served,  14  0. 8. 302.  An  aifidavit  made  out  of  the 
state  verifying  the  return  of  such  service  of  a  summons  must  be 
made  before  a  person  authorized  by  the  code  to  take  depositions, 
31  O.  8.  646,  gg  5269,  6270. 

§  5052a.  Bervloe  of  summons;  bow  made,  vlien  officer, 
agent,  or  director  is  a  non-resident.  Whenever  it  shall 
be  made  to  appear  to  the  satisfaction  of  any  court  of 
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record  in  this  state,  in  any  action  now  pending,  or 
hereafter  to  be  brought  therein,  that  any  one  named 
as  a  party  defendant  is  a  cor{)oration  organized  under 
the  laws  of  the  state  of  Ohio,  owning  or  otherwise 
interested  in  real  or  personal  property  within  the 
jurisdiction  of  such  court,  is  a  proper  party  therein, 
and  that  there  is  no  officer,  agent,  or  director  of  snch 
corporation  within  the  state  of  Ohio  upon  whom  serv- 
ice of  summons  in  said  action  can  be  made,  it  shall 
be  lawful  for  said  court  to  authorize  any  person  resid- 
ing in  or  out  of  the  state  to  make  8er\nce  of  summons 
on  such  corporation  by  delivering  to  the  last  known 
president,  or  other  cnief  officer  or  director  of  such 
corporation,  a  copy  of  the  summons  therein,  and  the 
person  making  such  service  shall  make  affidavit 
thereto,  and  forthwith  make  return  to  the  clerk.  That 
whenever  service  of  summons  shall  have  been  so  made, 
the  said  service  shall  have  the  same  effect,  and  shall 
be  taken  and  held  as  if  made  upon  said  corporation 
in  this  state  by  personal  service  of  such  summons 
upon  the  proper  officer,  agent,  or  director  of  such  cor- 
poration upon  whom  a  service  of  summons  is  now 
authorized  by  law  to  be  made  in  other  cases.  [86  v. 
172.] 

g  6058.  Service  npoa  unknown  heirs.  When  an  heir 
or  a  devisee  of  a  deceased  person  is  a  necessary  party, 
and  it  appears  by  affidavit*  that  his  name  and  residence 
are  unknown  to  the  plaintiff,  proceedings  against  him 
may  be  had  without  naming  him ;  and  the  court,  or  a 
judge  thereof,  shall  make  an  order  respecting  the  publi- 
cation of  notice,  but  the  order  shall  require  not  less 
than  six  weeks'  publication.  [79  v*  26 ;  51  v.  57,  }  76 ; 
S.  &  C.  965.] 

10  O.  275 ;  S5  O.  S.  3S7.    See  notes  to  §  5048. 

g  6054.  Procedure  when  defendants  are  not  all  served. 
When  service  has  been  made  On  one  or  more  defendants, 
but  not  on  all,  the  plaintiff  may  proceed  as  follows : 

1.  If  the  action  is  against  defendants  jointly  indebted 
upon  contract,  he  may  proceed  against  the  defendants 
served,  unless  the  court  otherwise  direct. 

2.  Ii  the  action  is  against  defendants  severallv  liable, 
he  may,  without  prejudice  to  his  rights  against  those  not 
served,  proceed  against  the  defendants  served.  [51  v.  57, 
2  77 ;  S.  &  C.  965.] 

TMspcction  anthoTizes  a  judgment  against  such  joint  con- 
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tractors  aa  have  been  **  served  "  with  summons  in  the  action  in 
those  cases  only  where  the  action  was  commenced  by  the  filing 
of  a  petition  and  the  issuing  of  summons  against  all  of  the  joint 
contractors,  81  0. 8. 572.  Where  a  joint  judgment  is  rendered 
against  several  defendants,  part  of  whom  only  were  served  with 
process,  such  judgment  is  void  as  against  those  not  served,  and 
voidable  as  against  those  served,  29  O.  8. 617,  citing  16  O.  271 ; 
21  O.  8. 181;  but  where  the  liability  is  several  the  judgment  is 
void  as  to  those  not  served  and  valid  as  to  those  served,  SI  O.  S. 
499.  Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the 
only  remedy  of  the  plaintiff,  it  is  error  to  render  a  several  judg- 
ment against  one.  leaving  the  action  to  proceed  as  to  the  others, 
23  O.  8.  648.  A  judgment  rendered  by  a  justice  of  the  peace 
upon  a  joint  note  against  one  of  the  makers,  the  other  having 
been  a  non-resident  of,  and  not  found  withiu,  the  county,  is  no 
bar  to  a  subsequent  action  upon  such  note  against  the  latter,  42 
0. 8. 11.  See  28  O.  8.  471. 

{  5055.  Lis  pendens.  When  the  summons  (1)  has  been 

served  or  publication  (2)  made,  the  action  is  pending  so 

as  to  charge  third  persons  with  notice  of  its  pendency : 

and  while  pending,  no  interest  can  be  acquired  by  third 

persons  in  the  subject  matter  thereof   as  against  the 

plaintiff's  title  (3).   .[61  v.  57,  §  78 ;  S.  &  C.  966.] 

1.  26  0. 8.  467;  81  0. 8.  572;  83  O.  8.  623;  30. 837;  6  Bull  832; 
but  service  of  summons  by  a  person  appointed  by  the  sheriff  for 
that  purpose  without  indorsing  his  authority  thereon  does  not 
charge  third  persons  with  notice  of  the  pendency  of  the  action, 
80  0. 8. 844.  a.  5  0. 461 ;  17  0. 8. 225.  8.  Action  abated  by  death 
of  one  of  the  parties  no  longer  a  lU  pendens  until  revivor.  14  O. 
109.  Appearance  effected  by  obtaining  leave  to  answer  sufficient 
to  charge  third  persons  with  notice,  25  O.  S.  652.  Doctrine  does 
not  apply  to  negotiable  paper,  11  O.  8.  252 ;  or  stock,  21  Ball 
318;  to  iNirties  in  interest  not  parties  to  the  action,  17  O.  226: 
14  0. 109;  18  O.  8.  646;  to  proceedings  in  alimony.  7  O.  (Pt.  1), 
161;  unless  real  estate  is  described,  80  0. 8. 579;  where  the  ob^ 
ject  of  the  suit  is  to  recover  specifically  real  estate  or  to  affect 
title,  7  O.  (Pt.  1),  161,  164.  Conveyance  pendente  lite  is  good  as 
between  the  parties,  but  can  not  change  the  right  of  the  liti- 
mnts,  5  O.  461.  Delay  of  jUaintiff  does  not  oust  Jurisdiction,  41 
0. 8.  271.  Order  to  debtor  in  proceedings  in  aid  is  lis  pendau, 
6  0. 8. 254.  Prosecution  must  be  close  and  continuous,  14  0. 109; 
28  O.  8.  181.  Purchaser  of  subject  matter  of  suit  acquires  no 
interest  as  against  plaintiff's  title,  3  O.  541.  8upplemental  bill 
is  a  continuation  of  lis  pendens,  8  0.  208:  10  0. 8.  865.  Sale  under 
power  of  attorney  pending  action  to  foreclose  valid,  17  O.  482. 
Action  to  recover  i>ersonal  property  not  defeated  by  assignment 
for  creditors,  33  O.  8.  528.    Probate  of  will  not  lis  pendens  as  to 

{>ropert7  of  third  person  devised  by  it,  40  O.  8.  543.  When  cred- 
tors  bill  not  a  lis  pendensiazainst  one  who  purchased  under  a 
superior  lien,  not  questioned  in  the  creditor's  suit,  18  O.  8.  546. 

§5056.  Lis  pendens  as  to  sxdts  in  other  counties. 
When  any  part  of  real  property,  the  subject  matter  of 
an  action,  is  situate  in  any  county  or  counties  other  than 
the  one  in  which  the  action  is  brought,  a  certified  copy 
of  the  judgment  in  such  action  must  be  recorded  in  the 
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recorders  office  of  such  other  coantj  or  countieB,  before 

it  shall  operate  therein  as  notice  so  as  to  charge  third 

persons,  as  provided  in  the  preceding  section ;  but  it 

shall  operate  as  such  notice,  without  record,  in  the 

county  where  it  is  rendered ;  but  this  section  shall  not 

apply  to  actions  or  proceedings  under  any  statute  which 

does  not  require  such  record.    [51  y.  57, 2  79 ;  S.  A  C. 

966.] 

A  mortgagee  of  real  property  not  imrt  of  an  entire  tract  situate 
in  more  tnan  one  county,  will  not  be  charged  with  constnictive 
notice  of  an  action  for  the  recovery  of  such  property,  pending 
in  a  county  other  than  that  in  which  the  property  is  situated.  47 
O.  S.  117.  Section  does  not  relate  to  actions,  etc.,  in  U.  8.  courts, 
84  Bull  56. 

CHAPTEB  VII. 
Fleai>ino& 

subdiyisiok  i. 

2  5057.  Forms  and^  rules  ef  pleading.  The  forms  of 
pleading  in  civil  actions  in  courts  oi  record,  and  the 
rules  by  which  their  sufficiency  shall  be  determined,  are 
those  prescribed  in  this  chapter.    [51  v.  57, 2  83 ;  S.  di  0. 

968.] 

See  §  4971.  Fleadiuff  must  be  construed  as  meaning  what  is 
generally  understood  by  ordinary  language  and  hence  there  can 
be  no  established  technical  mode  of  stating  a  cause  of  action  or 
defense,  8  O.  S.  295.  The  rule  of  the  common  law  that  pleadings 
are  to  be  construed  most  strongly  against  the  pleader  is  abro- 
gated, 14  O.  8.  417, 422.  That  construction  will  not  be  given  to  a 
pleading  which  will  make  it  a  vain  effort  to  establish  the  law  by 
averment  or  to  aver  a  conclusion  contrary  to  law,  22  O*  S.  159, 
170.  When  the  facts  set  out  in  the  petition  entitle  the  plaintiff 
to  judgment  it  is  immaterial  what  the  form  of  the  action  would 
have  been  at  law,  21 0.  S.  596,  603.  The  meaning  of  the  pleader 
must  be  fairly  ascertained  from  the  whole  instrument  without 
regard  to  tecnnical  rules.  If  legal  or  technical  words  are  used 
they  are  to  be  taken  iu  their  recognized  sense  unless  the  context 
shows  another  sense  was  intended,  42  O.  S.  625.  Pleadings  must 
be  fairly  and  reasonably  and  not  strictly  construed,  43  O.  8.  78. 
All  parts  must  be  construed  together,  16  O.  8. 118. 

2  5068.  Beflnition  of  pleadings.  The  pleadings  are  the 
written  statements  hj  the  parties  of  the  facts  constitu- 
ting their  respective  claims  and  defenses;  all  fictions 
therein  are  abolished,  and  the  title  of  a  cause  shall  not 
be  changed  in  any  of  its  stages,  except  when  the  defend- 
ant prosecutes  error.  [51  v.  57,  22  82, 115, 116 ;  8.  &  C. 
968,  984.] 

2  5009.  What  pleadings  allowed.  The  only  pleadings 
allowed  are — 

1.  Petition. 
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2.  Demurrer. 

3.  Answer,  which,  when  affirmative  relief  is  demanded 
therein,  may  be  styled  cross-petition. 

4.  Reply.    [54  v.  91,  §  84 ;  S.  &  C.  968.] 

Orosa-petUion,  A  cross-petition  may  be  contained  in  the  answer 
without  any  formal  designation.  An  answer  with  prayer  is  a 
cross-petition,  7  0.  S.  322 ;  6  O.  S.  207.  Plaintiff  against  whom 
an  answer  demanding  "  affirmative  relief  "  is  filed  is  a  defend- 
ant to  a  cross-petitiou,  and  has  until  third  Saturday  after  filing 
to  answer  it,  10  O.  S.  344.  It  is  not  necessary  to  entitle  the  de- 
fendant to  set  up  in  his  answer  a  claim  to  relief  by  way  of  cross- 
petition  that  the  answer  should  contain  a  denial  of  the  alle- 
gations of  the  petition,  but  it  may  consist  of  the  statement  of 
Surely  affirmative  matter,  20  O.  S.  208.  When,  upon  motion  of 
le  defendant,  additional  parties  are  brought  in  as  defendants, 
it  is  error  to  grant  relief  against  them  on  default  in  favor 
of  the  defendant  making  the  motion  in  the  absence  of  a 
cross-petition  asking  relief,  12  O.  S.  402.  Defendant  in  error 
may  file  a  cross-petition  asking  a  reversal  of  the  judgment  for 
errors  prejudicial  to  him,  22  O.  S.  516;  without  leave  35  O.  S.  80. 
When  original  action  and  not  cross-petition  proper  remedy,  26 
O.  S.  652.  Demurrer  to  reply  to  cross-petition  puts  in  issue  the 
question  whether  the  matler  set  up  in  the  answer  is  proper  sub- 
ject of  cross-petition.  Id.  Reply  to  cross-petition  may  plead 
set-off.  1  C.  S.  C.  R.  259.  Appeal  may  be  had  on  equitable  coun- 
ter-claim before  issue  at  law  disposed  of;  see  17  O.  S.  596 ;  26  Id. 
426,  514;  83  Id.  16;  30  Id.  50.  When  the  issues  presented  by  a 
cross-petition  are  complicated  and  important,  the  case  is  a 
proper  one  to  be  docketed  as  a  separate  action,  2  D.  286,  296.  A 
motion  to  a  cross-petition  separately  docketed  as  a  distinct  case 
can  only  be  granted  where  there  is  a  misjoinder  of  actions  and 
a  demurrer  therefor  has  been  granted.  2  Bull  (Sup.)  5.  When 
summons  necessary,  10  W.  L.  J.  162 ;  3  C.  C.  R.  144 ;  not  for  cross- 
petitioner  in  error,  40  O.  8.  468.  Reformation  of  blank  indorse- 
ment of  note  by  cross- petition,  46  0.  S.  265 ;  generally,  8  C.  C.  209. 

SUBDIVISION   n.     PETITION. 

{60G0.  Petitloxi.  Contents.  The  first  pleading  on 
the  part  of  the  plaintifi*  shall  be  the  petition,  which 
must  contain : 

1.  The  name  of  the  court  and  the  county  in  which  the 
action  is  brought,  and  the  names  of  the  parties,  followed 
by  the  word  "  Petition." 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  to  which  the  party  supposes 

himself  entitled ;  if  the  recovery  of  money  is  demanded, 

the  amount  shall  be  stated ;   and  if  interest  is  claimed, 

the  time  for  which  interest  is  to  be  computed  shall  be 

also  stated.    [51  v.  57,  §  85 ;  S.  &  G.  969.] 

The  name  of  the  court  and  the  county  In  which  the  action  is 
brought,  must  be  stated,  15  How.  Pr.  896 ;  14  Kas.  101.  An  omis- 
sion or  defect  in  this  particular  should  be  taken  advantage  of  by 
motion,  27  Ark.  148;  l5  How.  Pr.  386;  as  well  as  an  omission  Qt 
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the  word  '*  petition  "  in  the  caption.  1  H.  40.  The  foil  namei  of 
the  plaintifn  and  defendants  snould  be  given  in  the  title,  Bliai 
Code  PI.  g  145 :  and  if  §ri  ven  in  the  title,  they  need  not  be  repeated 
iu  the  petition,  and  may  be  afterwards  referred  to  as  plaintiflk 
and  defendants.  13  Neb.  409 ;  Bliss  Code  PL  f  14ft.  The  full  namci 
of  partners  must  be  stated  in  actions  by  and  acainst  a  itartner- 
ship,  Bliss  Code  PI.  g  145 ;  and  where  they  are  given  in  the  title. 
it  is  not  necessary  to  repeat  them  in  the  petition.  18  Neb.  409.  It 
is  not  absolutely  necessary  that  the  title  describe  the  parties  as 
partners,  and  give  the  partnership  name..if  the  facts  appear  in 
the  body  of  the  petition,  though  it  is  the  better  practice  to  des^- 
nate  them  in  the  title,  Bliss  Code  PI.  g  145.  Where  parties  sue  in 
a  lepreseiitatiye  capacity,  the  fact  should  be  statea  in  the  title, 
or  in  the  body  of  the  petition.  8  N.  Y.  472;  11  How.  Pr.  11.  The 
representative  capacity  is  designated  by  the  use  of  the  word 
*•  as  "  or  its  equivalent.  2  Abb.  N.  C.  288 ;  62  N.  Y.  689.  The  omis- 
sion of  the  word  "  as  "  is  not,  however,  conclusive  when  the 
representative  capacity  is  disclosed  in  the  body  of  the  petition. 
94  N.  Y.  302;  73N.  Y.  292.  On  the  other  hand,  it  is  held  that 
they  must  describe  themselves  in  the  title  and  body  of  the  peti- 
tion as  representatives,  and  must  distinctly  aver  that  they  are 
such,  or  sue  in  their  representative  capacity,  lOKas.  206:  1 W. 
L.  M.  155. 

FatU  care  to  he  staled  positiveitfi  1 D.  169,  and  not  on  infonna- 
tion  or  belief,  1  O.  S.  504 ;  18  O.  S.  228.  An  objection  to  this 
mode  of  statement  can  not  be  raised  by  demurrer,  18  O.  8.  228; 
but  the'defendant  may  deny  in  his  answer  that  he  has  knowl- 
edge or  information  of  the  facts  stated  in  the  petition,  11  O.  8. 
183;  2  D.  223. 

Consittency  is  required  as  a  rule  of  pleading.  Pleadings,  con- 
taining inconsistent  statements,  are  construed  most  strongly 
against  the  pleader,  29  O.  S.  655 ;  15  Kas.  41.  Only  such  causes 
of  action  can  be  united  as  are  consistent  with  each  other,  2  D. 
564 ;  97  N.  Y.  245.  A  demand  for  relief  and  for  a  judgment  for  a 
specified  sum  are  inconsistent,  10  How.  Pr.  445 ;  a  claim  for  con- 
versiod  and  for  delivery  of  the  same  Dronerty.  7  Bow.  Pr.  246.* 
for  rent  and  for  use  and  occupation,  9  Minn.  100.  Piaintin  can  not 
seek  to  affirm  a  contract  and  to  set  it  aside,  16  0. 8. 129 ;  2  C.  C.  471 ; 
nor  seek  a  forfeiture  of  a  lease  for  non-payment  of  rent  and  judg^ 
ment  for  rent,  2  D.  574, 585.  An  election  must  be  made  between 
inconsistent  claims,  1  H.  217.  The  objection  is  reached  by  mo- 
tion, 30  O.  8. 600 ;  unless  the  inconsistency  amounts  to  a  misjoin- 
der when  demurrer  lies,  2  D.  574,  584;  but  the  rule  does  not  re- 
quire a  party  seeking  to  recover  upon  two  grounds,  both  of 
which  can  not  be  true,  but  he  does  not  know  which  one,  to  stand 
upon  one  or  the  other.  He  may  state  them  as  separate  causes  of 
action,  and  in  the  alternative,  in  one  petition,  9  Bull  355;  16 
Bull,  399.  So  where  a  party  has  one  or  two  defenses,  and  can 
not,  with  certainty,  state  either  one,  he  has  been  allowed  to 
state  them  separately ;  as  where  a  party,  being  charged  upon  a 
promissory  note,  answered,  first,  that  he  did  not  sign  the  note, 
and,  second,  that  if  he  did  sign  it,  the  signature  was  obtained  by 
fimud,  29  O;  8. 78 ;  or  that  there  was  no  consideration  therefor, 
And  he  can  not  be  compelled  to  elect  on  which  of  the  two  de- 
fenses he  will  proceed  to  trial,  80  O.  8. 600.  In  an  action  aeainst 
»  railroad  for  killing  a  horse,  counting  on  neglect  to  keep  fences 
In  repair,  and  negligently  running  its  train,  the  court  overruled 
a  motion  to  compel  plalntifT  to  elect,  saying  that  the  addition  of 
a  tort  to  a  separate  and  distinct  act,  in  violation  of  a  contra^, 
did  not  deprive  the  injured  party  of  the  right  to  compUln  at  the 
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same  time  of  both  wrongs,  41 0.  8.  283.  In  an  action  against  a 
corporation,  by  the  holder  of  a  certificate  of  stock,  issued  by  the 
secretary  oz  tne  corporation,  for  the  repudiation  of  sach  oertifl- 
cate.  the  petition  averred,  first,  that  the  certificate  was  genuine 
and  valid,  and  second,  that  if  the  certificate  was  an  overissue 
it  was  such  by  the  fraud  and  neglect  of  the  corporation,  and  it 
was  held  that  plaintiff  might  attempt  to  sustain  either  or  both 
of  said  causes  of  action,  11  Bull  86;  see  10  Bull  142 ;  1 C.  C.  199. 

CondusUms  of  law  must  not  be  pleaded,  as  that  an  assessment 
is  illegal,  44  O.  S.  51 ;  that  an  act  is  contrary  to  statute,  13  Barb. 
209 ;  that  a  contract  is  void  for  want  of  consideration,  58  How.  Pr. 
426 ;  that  plaintiff  was  compelled  to  pay  a  «um  of  money,  41 
Barb.  341 ;  41  N.  Y.  619 ;  that  a  party  is  not  entitled  to  a  thing. 
10  How.  377.  Allegations  of  duty.  31 0.  S.  555,  of  indebtedness,  5 
Bosw.  645,  of  fraud.  Bliss  Code  PL  J  211,  are  conclusions  of  law, 
but  not  allegations  of  negligence,  Id ;  80  Ky.  84.  An  allegation 
that  a  contract  is  not  binding,  or  a  party  not  liable,  is  a  conclu- 
sion of  law,  34  O.  S.  450,  467 ;  that  defendant  was  bound  by  law 
to  fence,  81  O.  S.  555;  that  a  note  is  "not  outstanding,"  29  O.  8. 
13,  or  that  it  is  "  not  in  existence,"  82  O.  S.  449.  "  Nothing  due 
thereon  "  is  aconduson  of  law,  29  O.  S.  13,  and  that  an  "  injury 
will  be  irreparable,"  31  O.  S.  420.  Ck>nclusions  of  law  are  not 
admitted  by  demurrer,  37  O.  S.  402:  33  O.  S.  32 :  nor  by  failure  to 
deny,  310.  8.  555;  "not  authorized  by  law."  legal  conclusion, 
35  0.  8.  201 ;  conclusion  of  fiict,  see  1 N.  P.  366. 

Consideration  must  be  averred  in  an  aotion  on  a  contract,  87 
Barb.  152.  This  is  the  general  rule,  with  the  exceptions  that  it 
need  not  be  alleged  in  actions  on  instruments  under  seal,  13 
O.  68 :  W.  221 ;  upon  a  promissory  note  or  bill  of  exchange, 
10.  115;  where  the  instrument  upon  which  the  action  is 
brought  purports  to  be  "  for  value  received,"  16  0. 1,  and  in 
pleading  under  1 5086  ;  see  12  Bull  100. 

Corporate  exidencct  it  would  seem,  must  be  pleaded,  40  O.  8. 
517.  In  22  O.  8. 159L  it  was  said,  "  our  courts  will  not  take  notice 
of  the  existence  of  a  foreign  corporation;  **  but  in  26  O.  8.  662, 
"  that  the  code  does  not  require  the  title  of  the  plaintiiT  to  sue 
to  be  more  specifically  set  out  than  was  required  at  common 
law."  In  40  O.  8.  517,  it  was  said,  *'  the  averment,  while  it  was 
necessary'  was  waived  by  going  to  trial  without  objection,  and 
was  supplied  by  the  allegation  in  the  answer  that  the  defend- 
ant below  contracted  with  the  plaintiff  in  its  corporate  name.** 
The  requirements  of  the  N.  Y.  CkMle,  Civ.  Pro.  g  1775,  are  that  the 
petition  must  aver  that  the  plaintiff  is  a  corporation,  whether 
It  is  a  domestic  or  foreign  corporation,  and,  if  the  latter,  the 
state,  country,  or  government  by  or  under  whose  laws  it  was 
created.  The  courts,  it  is  held,  will  take  notice  of  the  existence 
of  a  municipal  corporation,  68  Ala.  145,  Bliss  Code  PI.  g  359  (but 
not  whether  it  is  of  a  certain  class,  85  O.  8.  319),  and  of  a  private 
oorporation  created  by  public  act.  Bliss  Code  rl.  §  259. 

Jkanages.  Plaintiff  can  only  recover  the  amount  of  damages 
claimed  in  his  petition,  3  Wend.  356 ;  17  John  111 ;  and,  if  greater 
damages  are  given  than  claimed,  he  must  remit  the  excess 
before  he  can  nave  judgment,  11  Hun  295.  General  damages, 
such  as  necessarily  result  from  the  injury,  need  not  be  specially 
pleaded,  67  N.  Y.  267;  82  N.  Y.  808;  but  where  damages  are  the 
natural  consequences  of  the  act,  though  not  neoessarllT  the 
result  of  it.  they  must  be  specially  alleged  in  the  petition,  Boone 
Code  PL  ilS;  12  N.  Y.  277;  Bliss  Code  PI.  §  2m:  and  where 
they  are  the  foundation  of  the  plaintiff's  claim  tney  must  be 
fully  stoted.  60  How,  Pr.  816,  as  in  actions  for  slander  for  worda 
not  actionable  per  se  -65  Barb.  62 ;  in  actions  for  assault  and  bat> 
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tenr,  25  Hun  54.  In  xDAlieiotis  prasecatton  tlie  tmoniit  of  eotli 
and  counsel  fees  are  elements  of  special  damifei,  and  most  be 
specially  pleaded,  7  Daly  74 ;  In  actions  for  injoxtoi  to  land,  Ioh 
of  rents  must  be  specially  pleaded  to  be  recovered,  14  Wend. 
159 ;  in  actions  for  damanres  to  baggafi^e  by  common  carrier,  lo« 
of  employment  occasioned  by  the  Injunr,  2  D.  237, 247 ;  in  aa 
action  for  possession  of  land,  merue  pronts  must  be  specially 
pleaded,  12  Barb.  481,  and  for  detention  of  premises  after  tlie 
expiration  of  the  term,  83  Ind.  387.  In  trespass  de  btmU  anortaiU 
the  plain  tiff's  expenses  in  recovering  possession  should  oespo* 
daily  averred,  22  Minn.  278 ;  in  an  action  for  fraud  In  selling  sheep 
with  a  contagious  disease,  special  damages  resulting  to  plaint- 
ifif's  sheep,  and  to  his  pasture  into  which  the  contai^ous  sheep 
were  turned,  should  be  averred,  21  O.  8.  655;  in  an  action  for 
damages  against  a  railroad  for  injury,  the  petition  not  alleging 
that  expenses  for  physicians'  services  were  incurred,  evidence  of 
the  value  of  such  services  is  not  admissible,  1  G.  C.  R.  87. 

Demand,  when  necessary  before  bringing  suit,  must  be  al- 
leged, 5  O.  S.  87,  as  in  an  acnon  on  a  note  to  charge  an  indorser, 
1  H.  29 ;  14  Abb.  Pr.  215,  for  detention  of  personal  property. 
57  N.  Y.  28 ;  55  N.  Y.  671 ;  in  an  action  on  an  executor's  bond 
by  a  creditor  or  distributee  under  §§  6210,  6211  R.  &  2  O  8. 574; 
5  O.  S.  87,  when  required  by  the  terms  of  the  contract,  27  0. 8L 
484,  and  to  be  made  in  a  particular  form,  24  Wend.  256;  to  fix 
tbe  liability  of  sureties,  9  0. 106;  5  O.  444:  16  O.  8.  562;  of  a 
guarantor,  6  How.  Pr.  214 ;  in  an  action  against  an  attorney  for 
money  collected  by  him,  4  Ala.  493 ;  18  Ind.  842;  5  Kas.  59 ;  but  in 
an  action  on  a  note  payable  on  demand.  24  N.  Y.  307;  17  O.  9 ;  9 
O.  8.  517 ;  upon  a  contract  to  pay  money  absolutely ;  16  N.  Y.  451 ; 
and  against  the  maker  of  a  note  to  pay  money  at  a  particular 
place.  48  N.  Y.  520,  demand  is  not  necessary  and  need  not  be 
pleaded. 

Bvtdence.  It  is  a  rule  of  pleading  that  evidence  must  not  be 
stated,  1  W.  L.  M.  90;  Bliss  Code  PI.  g  206. 

Frcttid  must  be  speciall/  averred,  44  Barb.  166 ;  66  Barb.  202. 
A  general  charge  of  fraud  is  not  sufficient,  6  Neb.  192;  1  0. 8. 
478,  505 ;  18  Kas.  169 ;  nor  is  a  minute  statement  of  the  facts  and 
circumstances  constituting  the  general  charge  required,  73  N.  Y. 
571.  When  the  facts  constituting  the  fraud  are  not  clearly 
known  to  plaintiff,  it  is  held  that  they  may  be  stated  in  the 
alternative,  2  W.  C.  Rep.  205. 

Kfwvjkdge^  when  constituting  the  gist  of  the  action,  must  be 
specially  pleaded,  13  Johns.  839 ;  as  in  cases  of  injuries  commit- 
ted by  domestic  animals,  80  Barb.  147*  the  owner  is  not  liable 
unless  it  is  alleged  that  he  had  notice  or  knowledge  of  their 
vicious  propensities,  Id.;  and  where  an  animal  commits  an 
injury  wnile  trespassing  upon  the  land  of  another,  1  N.  Y.  515. 
So  in  an  action  ofdeceit  in  the  sale  of  goods,  tcierUer  ia  necessary 
to  sustain  the  action,  53  Barb.  425 ;  and  in  an  action  for  injuries 
by  a  servant  in  the  use  of  defective  machinery,  knowledge  of  or 
notice  to  the  master  of  its  defective  condition  should  be  averred, 
56  Barb.  151. 

Notice.  Where  the  facts  lie  more  properly  within  the  knowl- 
edge of  one  of  the  parties  than  the  other,  notice  is  requisite.  4  O. 
105,  and,  when  necessary,  must  be  specially  pleaded,  28  N.  H. 
471 ;  and  if  plaintiff  relies  on  facts  whioh  excuse  notice,  he  must 
state  them,  4  Sand.  665. 
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OvmenMp  or  tiUe  must  be  alleged,  64  How.  Pr.  117 ;  Bliss  Code 
PI.  2  221.  In  actions  affecting  realtv  it  is  sufficient  in  this  state  to 
all^e  that  plaintiff  has  the  legal  estate,  |  5781.  In  actions  for 
the  recovery  of  possession  of  personal  property,  plaintiff  must 
allege  ownership,  general  or  special.  A  statement  that  plaintiff 
is  entitled  to  possession  is  not  sufficient,  29  Hun  256.  A  general 
allegation  of  ownership  is  sufficient,  as  in  an  action  for  the  con- 
version of  personal  property  it  is  sufficient  for  plaintiff  to  state 
that  he  is  the  owner,  88  N.  Y.  156 ;  in  an  action  by  an  assignee  in 
kMnkruptcy  to  recover  the  assets,  an  allegation  that  he  owns  the 
property  is  a  sufficient  statement  of  title,  48  Cal.  439.  In  an 
action  on  a  note,  it  is  sufficient  to  allege  that  the  plaintiff  is  the 
lawful  or  bona  fide  holder  and  owner  thereof,  15  N.  Y.  425 ;  15  How. 
Pr.  1 ;  82  Wis.  243 ;  in  an  action  on  a  note  or  bill  by  anv  one  not 
an  original  party,  he  must  show  the  facts  which  give  him  title, 
32  Mo.  188;  35  Mo.  812;  butsee  g  5086;  32  O.  8.  449. 

Place,  Where  thc^  matters  pleaded  are  local  in  their  nature, 
allegations  of  place  are  material  and  of  the  substance  of  the 
issue.  Bliss  Code  PI.  §  284.  as  in  actions  affecting  realty.  Id.  g  285. 
Actions  may  be  made  local  by  statute,  when  allegations  of 
place  must  be  specially  pleaded,  §  5025  R.  S. 

B^preeentaiive  capacity.  The  representative  capacity  in  which 
a  party  sued  should  be  pleaded;*  an  averment  in  the  caption 
alone  is  not  sufficient,  20  S.  C.  460;  28  How.  Pr.  826:  23  Barb. 
692.  The  body  of  the  pleading  must  show  that  the  party  sues  in 
his  representative  capacity.  94  N.  Y.  802,  as  where  plaintiffs  sue 
as  executors  or  administrators,  73  N.  Y.  292,  or  partners,  20  S.  C. 
460;  1>ut  if  the  representative  capacity  appears  in  the  body  of  the 
petition  it  has  been  held  sufficient  though  it  does  not  appear  m 
the  title,  8  Daly  172.  Where  one  sues  alls  executor  or  administra- 
tor he  must  aver  his  appointment  and  title  as  such  in  parties 
ular,  61  How.  Pr.  494;  but  an  allegation  of  appoiotment,  with- 
out a  statement  of  particulars  and  qualification,  has  been  held 
sufficient  on  demurrer,  27  O.  8.  366.  The  approved  way  is  to 
allege  the  death  of  decedent ;  that  letters  of  administration  upon 
the  estate  (or  testamentary,  as  the  case  may  be)  were  issued  to 
the  plaintiff  upon  a  day  (named)  by  the  court  (named),  and  that 
he  is  still  acting  as  such  administrator,  or  executor.  Bliss  Code 
PI.  g  264 ;  but  in  an  action  on  an  instrument  given  by  an  execu- 
tor or  administrator  as  such,  it  is  not  necessary  to  allege  the 
time  and  manner  of  his  appointment,  58  How.  Pr.  1;  61  How. 
Pr.  494 :  18  Hun  875.  In  case  of  dissolution  of  a  partnership,  by 
the  death  of  a  partner  or  otherwise,  the  action  must  be  brought 
by  the  survivors,  and  the  pleader  will  not  describe  the  obliga- 
tion as  given  to  plaintifis,  but  to  A,  B  and  C,  who  composed  the 
firm  at  the  time;  and  it  must  be  alleged  that  one  of  them,  as  C, 
has  since  died,  and  that  they  are  the  surviving  members  of  the 
firm.  Bliss  Code  PI.  g  265, 

Time,  when  material,  should  be  pleaded,  12  N.  Y.  133 ;  but 
unless  it  Is  descriptive  of  a  written  instrument  of  record,  W.  430, 
or  is  a  condition  precedent  to  a  right  of  action,  18  O.  532,  alle- 
gations concerning  it  need  not  generally  be  pleaded. 

Value  ana  quantity.  When  not  descriptive  of  the  subject  of  the 
action,  allegations  of  value  and  quanttty  need  not  be  proved  as 
alleged.  2  Abb.  Pr.  830;  39  la.  106. 

Prayer  Jor  rdief.  The  plaintiff  may  demand  any  relief  to 
which  he  supposes  himself  entitled,  30  O.  8.  374,  and  may  have 
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any  relief  to  which  the  facts  show  he  ii  entitled.  29  0. 8. 5tt. 
He  may  unite  legal  and  equitable  grounds  of  relief  in  tbe  aame 
demand,  21  O.  8. 119,  when  not  inconsistent  with  each  other,  16 
O.  8. 118;  and  where  they  are  not  consistent,  he  must  elect  upon 
which  one  he  will  stand,  95  N.  Y.  237;  and  the  prayer  may,  in 
such  case,  determine  the  character  of  the  action,  21  O.  8.  277. 
Plaintiff  may  pray  for  alternative  relief,  24  0. 8. 572;  2  C.  8.  C.  R. 
167;  30  O.  S.  374;  without  rendering  his  pleading  open  to  the 
objection  of  inconsistency.  65  How.  Pr.  298;  29  ICas.  765.  He 
mav  pray  for  reformation  of  a  contract  and  damages  in  tbe  same 
action.  21  O.  8. 119.  or  for  an  injunction  and  damages.  31  0. 8. 209 : 
and  though  he  prav  for  the  wrong  kind  of  relief,  90  N.  Y.  372,  oi 
too  much  or  too  little,  his  action  will  not  for  that  cause  be 
defeated,  Id.  "The  rule  is  now  well  settled  that  in  actions 
brought  for  equitable  relief  and  tried  before  a  Judge,  though 
there  appears  to  be  no  ground  for  granting  such  relief,  the  court 
should  retain  the  cause  and  grant  such  legal  relief  aa  may  be 
just.'*  55  Barb.  482;  35  O.  8.  433;  41  O.  8.  371.  The  prayer  does 
not  constitute  part  of  the  issues  to  be  tried,  33  O.  8.  546;  29  Kas. 
771 ;  does  not  of  itself  and  alone  determine  the  character  of  the 
action,  25  O.  8. 422 ;  its  fonn  may  be  disregarded.  21  O.  S.  466 ;  it 
is  not  demurrable,  11  Neb.  192,  and  relief  may  be  had  without  It, 
1  Bull  91 ;  5  Rec.  428.  The  plaintiff  can  not  have  a  greater 
amount  than  he  asks  for,  31  O.  8.  87;  and  if  the  verdict  Is  for  a 
greater  amount,  the  excess  must  be  remitted  before  Judgment 
may  be  allowed.  6  N.  Y.  97;  and  it  is  error  to  render  judgment 
for  a  greater  amount  unless  the  petition  has  been  amended 
before  verdict  so  as  to  cover  it,  61  Mo.  19. 

Petitions  in  particular  cases.  Account.  8ee  §  5086.  A  petition 
which  states  that  there  is  due  to  the  plaintiff  from  an  unincor- 
porated association  a  certain  sum  on  an  account  for  articles  fur- 
nished to  said  association,  as  shown  by  an  account  attached  to 
the  petition,  and  that  the  defendant  was  a  member  of  said  asso- 
ciation when  the  debt  was  contracted  and  knew  of  and  con- 
sented thereto,  states  a  good  cause  of  action  against  said 
defendant,  2  G.  C.  R.  340. 

Animals.  In  an  action  for  injury  by  dogs  to  shee])  scienter  need 
not  be  averred,  13  O.  8.  485  (act  1852),  and  separate  ownership 
may  be  charged  as  joint,  24  O.  8.  333  (8.  <&  8. 10).  In  an  action 
against  a  railroad  company  to  recover  damages  for  injuries  to 
stock  bv  reason  of  the  neglect  of  the  company  to  construct  and 
maintafn  a  su£9cient  fence,  an  allegation  in  the  petition  that 
defendant  was  by  law  bound  to  fence,  etc..  is  immaterial  and 
not  admitted  by  failure  to  deny  it,  81 0.  8.  655. 

AssauU  and  battery.  Malice  may  be  shown  without  averring  it. 
19  O.  8.  572.  and  the  permanency  of  the  injury  need  not  be 
specially  pleaded,  37  0. 8. 10.  Special  damages  must  be  averred, 
31  Mo.  117,  as  costs  and  expenses  incurred,  Id.  Attorneys*  fees 
are  recoverable  as  damages,  37  O.  8.  10,  and  physicians^  bills, 
though  paid  by  others,  19  O.  8.  569.  A  cause  of  action  for 
assault  and  battery  may  be  joined  with  one  for  false  imprison- 
ment, 6  Kas.  94.  The  injury  is  personal.  Several  can  not  unite 
in  the  action.  Bliss  Code  PI.  g  26. 

Bailment.  Demand  and  refusal  must  be  made  and  averred  to 
terminate  the  bailment,  9  Johns.  361 ;  but  not  in  cases  of  wrong- 
ful conversion  or  loss  by  gross  negligence.  30  Ark.  428 ;  27  Mo. 
549.    A  tender  of  the  amount  due  on  a  pledge  must  be  averred 
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by  a  pledgor  to  recover  it  against  a  bona  ftdi  purchaser  without 
notice  from  the  pledgee,  93  U.  S.  321,  and  a  tender  of  the  amount 
due  must  be  averred  in  an  action  to  redeem  a  pledge,  3  Nev.  228. 
BiUa  and  notes.  It  is  not  necessary  to  aver  consideration  in 
actions  on  bills  and  notes.  Ck)n8ideration  is  imported,  18  O.  S. 
516.  Under  §  5086  it  is  sufficient  to  set  forth  a  copy  of  the  instru- 
ment with  the  indorsements  thereon,  and  to  state  that  there  is 
due  to  plaintiff  from  the  adverse  party  a  specified  sum  with 
interest ;  and  when  others  than  the  makers  or  acceptors  of  a  bill 
or  note  are  parties  it  is  necessary  to  state  the  fact9  which  fix 
their  liability.  A  failure  to  state  the  amount  due  under  this 
section  renders  the  petition  demurrable.  1  Clev.  R.  144, 147.  It 
seems  sufficient  to  attach»a  copy  without  incorporating  the  bill 
or  note  in  the  petition,  4  Bull  852;  8  Rec.  309;  see  27  O.  S.  421, 
425.  The  extrinsic  facts  which  show  the  plaintiff's  right  or  title 
need  not  be  expressly  averred.  The  allegation  of  title  is  im- 
plied by  force  of  the  statute  in  the  statement  that  there  is  due 
to  him  a  specified  amount  on  the  note  Which  he  claims,  Swan's 
PI.  <b  Pr.  186;  32  O.  S.  449;  5  Bull  793.  It  is  not  sufficient  to  give 
a  copy  of  the  note  in  an  action  by  one  other  than  the  payee 
against  the  maker;  he  must  give  a  copy  of  the  note  with  the 
indorsements  to  entitle  him  to  the  protection  given  to  a  bona 
fide  indorsee  for  value  and  before  maturity,  31 0.  S.  193.  In  an 
action  against  the  maker  of  a  note  or  acceptor  of  a  bill  of  ex- 
change in  which  a  place  is  fixed  for  payment  it  is  not  necessary 
to  aver  presentment  at  that  place  and  refusal  to  pay,  11  Cal.  807; 
9  W.  Va.  373 ;  nor  is  an  averment  of  demand  neoessarv  on  a  note 
payable  on  demand,  9  O.  S.  517 ;  17  0. 9;  but  in  an  action  against 
an  indorser  presentment  and  demand  of  payment  at  the  place 
specified  is  necessary  to  charge  him,  5  How.  Pr.  107.  An  aver- 
ment that  the  note  was  presented  to  the  maker  at  maturity  for 
payment  and  pavment  thereof  demanded,  and  the  same  was  not 
paid,  of  all  of  which  the  indorser  had  due  notice,  is  a  sufficient 
averment  of  presentment,  refusal,  and  notice,  63  Cal.  302 ;  see  1 
H.  29 :  2  W.  L.  Gaz.  388;  or  that  at  the  maturity  of  the  note  the 
maker  could  not  be  found  after  due  diligence  and  inquiry,  and 
that  it  was  not  paid,  of  ail  of  which  the  indorser  had  due 
notice.  Bates  PI.  310;  and  where  the  indorser  has  sufficient 
effects  of  the  maker  to  indemnify  him  against  payment  of  the 
note  the  petition  should  aver  that  no  demand  was  made  on  the 
maker,  or  notice  of  payment  or  non-payment  given  to  the  in- 
dorser, because  at  tne  maturity  of  the  note  the  indorser  had 
sufficient  effects  of  the  maker  in  his  possession  to  indemnify 
him  against  payment.  Id.;  32  O.  S.  29 ;  83  O.  S.  295.  The  destruo- 
tion  or  loss  of  a  note  need  not  be  averred  if  a  copy  is  given  in 
tj»e  Pleaiing,  32  O.  S.  449.  Title,  how  averred,  8  Bull  281;  see 
41  \J.  s.  62. 

Bond.  In  averring  the  execution  of  a  bond  tbe  statute  need 
not  be  set  forth,  W.  722;  and  when  pleaded  the  words  of  the 
statute  need  not  be  followed,  25  O.  S.  567.  An  averment  of 
approval  is  not  necessary,  17  Minn.  451 ;  see  22  O.  8.  527 ;  Id.  817, 
320.  Stating  that  it  was  executed  pursuant  to  an  order  of  court 
filed  with  the  clerk,  and  that  thereupon  the  order  secured  by  it 
issued,  is  a  sufficient  averment  of  approval  on  general  demurrer, 
1 0.  8. 190, 196;  9  0.  S.  17,  24.  No  consideration  need  be  averred 
in  actions  on  statutory  bonds,  though  not  under  seal,  62  Bsf  b. 
175;  8.  C.  12  Abb.  Pr.  N.  S.  824.  Where  an  undertaking  is  given 
in  pursuance  of  a  statute,  and  no  demand  is  required  by  the 
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terms  of  the  inBtrnment,  no  such  averment  ii  neeeeMury  in  the 
petition  in  an  action  upon  the  nndertaking,  40  Abb.  Pr.  22;  but 
if  the  conilition  of  a  bond  is  to  pay  on  demand,  a  demand  must 
be  averred,  5  Hill  143 :  15  Q.  B.  418 ;  and  a  demand  or  an  excuse 
for  the  want  of  it  is  necessary  in  an  action  on  the  bond  of  ui 
officer  for  withholding  moneys,  5  O.  8.  87,  90.    Matter  oonsti- 
tutins:  a  breach  must  be  pointed  out,  6  0. 150.    It  is,  however,  a 
sulBcient  allegation  of  a  breach  as  against  a  demurrer  to  set 
forth  the  condition  alleged  to  have  been  broken  and  aver  Its 
non-performance,  27  O.  8.  366;  but  if  the  condition  requires  a 
compliance  with  the  terms  of  another  obligation  not  fully  stated 
in  the  condition,  the  pleading  must  set  out  such  obligation  with 
the  corresponding  breach,  17  0. 436.    In  an  action  on  a  bond  of 
indemnity,  conditioned  that  the  principal  obligor  shall  pay  any 
judgment  recovered  against  the  obligee,  the  measure  of  the 
recovery  is  the  amount  of  the  judgment,  and  it  ia  not  ueoeasary 
to  aver  or  prove  payment  of  the  judgment  by  the  obligee  prior 
to  the  beginning  of  the  action,  42  O.  8.  506.    In  an  action  on  a 
sheriff's  bond  for  failure  to  levy  an  execution  on  chattels  it 
must  be  averred  that  the  chattels  were  within  the  bailiwick  and 
might  have  been  seized,  88  Ind.  587.    Admr's.  bond,  44  O.  8.  637. 
Breach  of  promise  of  marricLge.  The  petition  must  allege  that 
the  promise  was  mutual.  12  How.  Pr.  504,  and  that  plaintiir  was 
reaChr  and  willing  to  fulfill  the  contract,  64  Ind.  567.    PlaintilT 
need  not  aver  a  tender— a  readiness  is  sufficient,  2  W.  L.  M.  98 
(except  in  case  of  a  male  plaintiff.  Id.);  but  if  the  promise  was 
to  marnr  on  a  day  named  the  petition  need  not  aver  a  request 
for  i>eriormance,  84  Ind.  3,  6;  nor  where  the  defendant  luui 
renounced  his  promise,  42  N.  Y.  246;  76  Ind.  504;  L.  R.  7  Ex.  Ill 
(when  a  right  of  action  arises  immediately  thereon,  though  ^e 
time  fixed  for  the  performance  has  not  passed,  Id.;  see  38  O.  8. 
147, 149) ;  nor  where  the  petition  avers  a  marriage  of  the  defend- 
ant to  another,  15  M.  <&  W.  189.    In  averring  the  marriage  of  the 
defendant  to  another  it  is  not  necessary  to  aver  Uiat  such  other 
Is  still  living,  8  Q.  B.  358;  and  when  the  defendant  represented 
himself  to  be  unmarried  it  is  not  necessary  to  aver  that  he 
knew  his  representations  to  be  false,  29  Barb.  222;  7  Abb.  Pr. 
403.     Special  damages  must  be  averred  to  be  recovered,  18 
Barb.  183,  as  loss  of  health.  Id.;  seduction  by  means  of  the 
promise,  76  Ind.  594 ;  87  Wis.  46 ;  see  11 0. 8. 330 ;  disappointment 
of  reasonable  expectations,  injury  to  feelings  and  affections, 
etc.,  13  Allen  145;  102  Mass.  399;  though  loss  of  time  and  ex- 
penses in  preparation  for  the  marriage  need  not  be  specially 
averred,  4  Cush.  408.    Infancy  is  a  good  defense,  31 0.  8.  521 ;  but 
where  a  promise  was  alleged  to  have  been  made  at  a  certain 
time,  to  which  the  defendnnt  pleaded  infancy,  it  was  held  not 
error  for  the  court  to  permit  an  amended  petition  to  be  filed 
stating  other  promises  and  a  ratification  of  the  first  promise 
after  the  defendant  became  of  age,  16  Neb.  510 ;  see  as  to  evidence 
and  damages,  3  C.  C.  305.    No  action  will  lie  when  parties  are 
related  as  first  cousins,  29  Bull  48;  49  O.  8.  654 

Vommon  earrier.  An  averment  that  defendant,  a  common 
carrier,  accepted  the  plaintiff  as  a  passenger,  conveys  an  implied 
agreement  ttiat  the  plaintiff  will  pay  the  fare  and  that  the 
carrier  will  carry  him  safely,  and  no  averment  to  that  effect 
is  necessary,  68  Mo.  840.  A  petition  alleging  that  defendants 
were  common  carriers  by  omnibus  or  stage,  and  that  thev 
undertook  to  carry  the  plaintiff  for  hire,  was  held  to  be  suffi- 
cient without  all^^ng  that  they  received  compensation  from 
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other  passengers,  58  N.  Y.  613.  In  an  action  against  a  carrier  of 
passengers  to  recover  damages  for  refusal  to  carry  the  plaintiff, 
it  is  not  necessary  to  allege  a  tender  of  fare.  It  is  sufficient  to 
allege  that  plaintiff  was  ready  and  willing  to  pay  the  defendant 
such  sum  as  it  was  legally  entitled  to  charge,  34  Cal.  616.  A 
petition  under  an  act  prescribing  a  penalty  for  charging  excess- 
ive fare  is  not  bad  for  want  of  an  averment  that  the  purchaser 
of  the  ticket  was  in  fact  transported  on  the  ticket  for  which 
excessive  fare  was  exacted,  nor  that  the  excessive  fare  was  paid 
by  the  plaintiff  in  the  due  course  of  business,  37  O.  S.  265.  A 
petition  in  an  action  by  a  passenger  for  carrying  him  past  a 
station  must  aver  that  ttie  train  should  have  stopped  at  such 
station,  or  that  by  a  special  contract  the  company  nad  agreed  to 
carry  him  to  that  station  and  let  him  off  there,  67  Ind.  12.  In 
charging  a  common  carrier  with  loss  or  injury  to  goods  deliv- 
ered to  ft  for  transportation,  it  must  be  averred  that  defendant 
is  a  common  carrier,  9  Barb.  158 ;  that  the  goods  were  delivered 
to  it,  10  Ala.  221 ;  and  that  it  accepted  and  undertook  to  carry 
them,  1  Port.  107.  A  petition  which  alleges  a  delivery  of  the 
goods  by  the  owner  to  the  carrier,  and  their  acceptance  oy  such 
carrier,  to  be  carried  from  one  place  to  another  for  reward,  the 
loss  of  such  goods,  and  that  the  loss  was  occasioned  by  the 
negligence  of  the  carrier,  stating  the  value  of  the  goods  and  the 
damage  to  the  plaintiff,  states  a  good  cause  of  action,  10  Minn. 
418.  Where  the  petition  avers  a  general  contract  and  the  proof 
shows  a  special  contract,  the  variance  is  fatal  and  plaintiff  can  not 
recover,  90  Ind.  459 ;  28  0. 8. 418.  Where  the  carrier  claims  exemp- 
tions from  its  common  law  liability  under  a  bill  of  lading  not 
signed  by  the  owner  or  consignor,  it  must  aver  and  prove  that 
such  bill  was  assented  to  by  the  shipper,  28  O.  S.  418.  Plaintiff  may 
sue  on  the  contract  or  in  tort,  31  O.  S.  537, 542, 543.  The  real  owner 
or  one  with  whom  the  contract  is  made  may  sue  on  the  contract, 
but  only  the  former  in  tort,  Bates  PI.  372.  When  a  passenger 
sues  for  exemplary  damages,  he  must  sue  in  tort  and  not  on  the 
contract.  Id.  In  tort  against  a  carrier  it  is  not  necessary  to 
allege  that  compensation  was  paid  or  agreed  to  be  paid  for 
carrying  goods,  86  N.  H.  26;  and  when  a  carrier's  liaoility  la 
restricted  by  special  contract,  when  sued  in  tort,  the  special 
contract  need  not  be  noticed,  64  Mo.  440.  see  2  C.  G.  504. 

Contmct.  The  petition  should  allege  its  execution,  breach, 
and  damages  for  which  plaintiff  asks  judgment,  38  Ind.  175. 
The  circumstances  attending  the  contract  and  its  execution  need 
not  be  set  forth,  66  N.  Y.  214 ;  but  the  facts  constituting  the 
breach  must  be  pleaded,  62  Ind.  259.  In  pleading  an  account  or 
instrument  for  the  unconditional  payment  of  money,  see  1 5066. 
In  an  action  for  money  due  upon  a  contract,  the  petition  must 
show  that  the  claim  or  sum  of  money  is  due  and  unpaid,  87 
Ind.  126.   Damages  for  breach,  see  35  Bull  129. 

Conversion.  The  petition  should  aver  plaintiff's  ownership, 
the  value  of  the  property  and  that  defendant  converted  it  to 
his  own  use,  28  Bull  318 ;  49  O.  S.  It  is  not  necessary  to  aver  de- 
mand and  refusal  to  deliver,  Jd,,  nor  the  particular  acts  consti- 
tuting the  conversion,  63  How.  Pr.  471.  A  petition  by  a  guardian 
allegii^  that  "  his  wards  were  owners  in  fee  simple  of  a  certain 
woodland,  that  the  timber  thereon  was  cut  down  and  removed 
by  a  person  unknown  and  without  any  authority  whatever,  and 
that  the  same  was  taken  and  possessed  for  its  own  use,  and 
without  any  authority  whatever,  by  a  certain  railroad  company. 
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wblcli   company  was  afterwards  consolidated   with  another 
railroad  company,"  constitutes  a  good  cause  of  action  for  the 
conversion  of  personal  property,  37  O.  S.  2R2.     It  is  sufficient 
to  allege  ownership  generally  without  stating  the  facts  show- 
ing plaintiflf'8  title,  6i  How.  Pr.  117;  77  N.  Y.  158;  and  owner- 
ship most  be  alleged  as  of  the  time  of  the  converHion.  31  Minn. 
119;  but  if  forcible  and  wroup^ful  taking  fromplaiutifT's  pos- 
sesion is  set  forth,  ownership  need  not  be  alleged,  6  Bosw. 
154.     An  allegation  of  actual  poHsession  in  the  plaintiff  and 
wrongful  detention   from  him   is  sufficient,  11  How.  Pr.  11. 
While  it  is  usual  to  allege  the  value  of  property  converted, 
see  2  E.  D.  Smith  314,  a  failure  to  do  so  will  be  cured  by  a 
verdict  for  the  plaintifT,  31  Ark  286.    Demand  and  refusal  should 
be  alleged  where  the  defendant  has  come  rightfully  into  |m)s- 
session,  W.  337;  but  where  the  bona  fide  buyer  has  sold  and 
delivered  the  goods  demand  bv  the  owner  is  not  necessary  to 
a  suit  for  the  conversion,  61  N.  Y.  477.    The  properU'  should  be 
described  with  reasonable  certainty,  23  N.  H.  555.    The  measure 
of  damages  is  the  value  of  the  property  at  the  time  of  its  con- 
version, with  interest,  7  O.  S.  299,  308;  for  conversion  of  notes, 
their  face  value,  but  the  amount  may  be  reduced  by  showing 
insolvency.  16  O.  S.  382.    An  innocent  purchaser  of  timber  is 
only  liable  for  its  value  before  cut,  32  O.  8.  71 ;  37  Id.  282,  though 
the  title  was  held  under  a  decree  of  court  which  was  subse- 
quently reversed,  1  C.  C.  R.  155.    The  owner  may  waive  the  tort 
and  sue  on  the  implied  contract,  49  Mo.  570;  but  to  sue  for 
money  had  and  received  in  such  case,  plaintiff  must  allege  and 
show  that  the  goods  have  been  disposed  of  by  the  wrong-doer 
for  value.  7  Hun  525 ;  31  Ark.  155 ;  contra,  66  Barb.  353. 

CovenarU.  Eviction  under  a  better  title  or  something  equiva- 
lent is  necessary,  and  must  be  alleged  in  an  action  on  a  cove- 
nant of  warranty,  17  O.  66;  2  H.  86,  93;  10  O.  382.  Where  a 
breach  of  warranty  is  set  up  as  a  counter-claim  under  §  5780,  in 
actions  for  the  recovery  of  purchase  money,  the  person  claiming 
a  paramount  title  must  be  made  a  party,  but  if  he  is  in  posses- 
sion he  can  not  be  compelled  to  litigate  in  the  action.  35  0. 8. 
289.  Such  counter-claim  can  only  be  set  up  where  tnere  has 
been  a  breach,  28  O.  8.  39.  In  an  action  on  a  covenant  against 
incumbrances,  the  incumbrances  relied  on  should  be  averred, 
11  Johns.  6.  An  eviction  need  not  be  averred  or  proved  in  such 
action,  23  O.  8.  584.  Payment  to  free  premises  from  dower  is 
not  sufficient.  It  must  be  averred  that  dower  has  been  set  off,  17 
O.  71.  In  an  action  on  a  covenant  of  seizin,  eviction  must  be 
averred.  Negativing  the  covenant  or  the  l^^l  seizin  at  the  date 
of  the  covenant  does  not  aver  a  breach.  23  O.  8.  584,  588;  31 
O.  S.  674.    Answer,  see  3  C.  C.  B.  177.  Criminal  asaauU,  10  C.  C.  291. 

Death  bv  fiegligenoe.  While  the  action  can  not  be  m^ntained 
for  a  death  occurring  outside  of  Ohio,  2  C.  8.  C.  R.  82,  the  peti- 
tion need  not  aver  that  it  occurred  in  Ohio,  Id.;  2  H.  110 ;  25  0. 8. 
667 ;  nor  set  forth  the  injury  to  the  widow  or  next  of  kin,  7  O.  8. 
336 ;  but  to  recover  damages  for  injury  to  the  business  of  de- 
ceased, a  special  averment  is  necessary,  10  Rec.  444 ;  2  W.  L.  G.  1 ; 
Bee7O.S.^,340;15O.8.553;2W.L.  M.593;1D.257.  Theaction 
is  in  form  ex  ddicto  and  barred  in  four  years  from  the  time  the 
cause  of  action  accrued.  The  foundation  of  the  action  is  the 
injury  and  not  the  death  alone,  and  the  cause  of  action  accrues 
4t  the  time  the  injury  is  received,  2  C,  C,  R.  45-    The  action  may 
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be  brotif  ht  on  behalf  of  a  bastard,  10  O.  8. 272 ;  and  for  the  bene- 
fit of  the  next  of  kin,  who  had  no  claim  for  support  upon 
deceased,  25  O.  S.  510.  But  a  recovery  can  not  be  lutd  in  the 
name  of  the  beneficiaries,  25  O.  S.  522.  Causing  death  by  intoxi- 
cation is  not  within  the  statute.  31  O.  S.  359 :  85  O.  S.  389. 

Deceit.    The  petition  must  allege  that  defendant  intended  to 
deceive  plaintiff,  26  O.  8.  428^;  15  O.  659 ;  that  the  representa- 
tions were  made  toplalntiff,  or  to  his  agent,  16  O.  8.  67 ;  cf .  15  O. 
(i59 ;  that  plaintiff^  relied'  on  the  representations  and  was  de- 
ceived by  them,  40  Ind.  90;  and  that  the  injury  arose  by  the 
misrepresentations,  6  0. 497. 

Executor  and  administrator.  See  Representative  Capacity,  «u- 
pra.  In  an  action  by  an  executor  or  administrator,  he  must  aver 
nis  appointment,  1 W.  L.  M.  155 ;  but  it  is  not  necessary  to  state 
the  particulars  of  his  appointment  or  qualification,  27  O.  S.  366 
(g  6214) ;  nor  to  make  prolert  of  letters  testamentary,  1 W.  L.  M. 
155 ;  and  where  an  executor  or  administrator  sues  on  a  note  or 
contract,  made  with  him  as  such,  he  need  not  all^e  his  appoint- 
ment, 33  Barb.  27 ;  and  in  an  action  against  an  executor,  upon 
an  instrument  executed  by  him  as  such  executor,  it  is  sufficient 
to  allege  that  fact  without  setting  forth  the  particulars  of  his  ap- 
pointment, 61  How.  Pr.  494.  Under  g  6166,  when  a  petition  it 
filed  for  the  sale  of  an  equitable  estate,  or  any  equitable  interest 
which  the  deceased  held  in  any  lands,  the  executor  or  adminis- 
trator shall  set  forth  in  the  petition  the  nature  of  such  equitable 
estate  or  interest,  making  all  necessary  i>arties,  including  the 
persons  holding  the  legal  title  thereto  and  those  who  are  entitled 
to  the  purchase  money  therefor.  Under  §  6141,  a  petition  by  an 
executor  or  administrator  to  sell  lands  to  pay  debts  must  set 
forth  the  amount  of  debts  due  from  the  deceased,  as  nearly  as 
they  can  be  ascertained,  and  the  amount  of  the  charges  of  ad- 
ministration, the  value  of  the  personal  estate  and  effects  and 
a  description  of  the  real  estate,  and  the  value  tliereof,  if  ap- 

E raised.  Under  g  6108.  an  executor  or  administrator  of  deceased 
I  not  liable  to  the  suit  of  a  creditor  until  after  the  lapse  of 
eighteen  months  from  the  date  of  his  administration  bond,  or 
the  further  time  allowed  by  the  court  for  the  collection  of  the 
assets  of  the  estate,  unless  it  be  for  the  recovery  of  a  demand 
th&t  would  not  be  affected  by  the  insolvency  of  the  estate,  or 
unless  it  be  brought  after  the'  estate  has  been  represented 
insolvent  for  the  purpose  of  ascertaining  a  claim  that  is  con- 
tested: or  unless  the  claim  has  been  exhibited  to  the  executor 
or  administrator,  and  has  been  disputed  or  rejected  by  him.  A 
petition  in  an  actibn  against  an  executor  or  administrator 
under  this  section  must  aver  the  lapse  of  eighteen  months, 
etc.,  or  that  the  claim  was  within  the  exceptions,  8  W.  L.  M.  184 ;  2 
C.  8.  C.  B.  144.  U  6210,  6211,  provide  for  actions  by  creditors'  leg- 
atees, distributees,  etc.,  on  administration  bonds,  on  failure  on 
demand  of  personal  representatives  to  pay  their  claims  against 
the  estate.  Under  these  statutes  the  petition  must  allege  plaint- 
iff's right  to  a  sum  liquidated  by  allowance,  judgment,  order,  or 
award,  28  O.  8. 175.  g  6214.  providinff  for  an  action  on  an  execu- 
tor's bond  by  an  administrator  de  oonts  non,  does  not  require 
that  such  administrator  obtain  leave  to  sue,  27  O  8.  366,  869 ; 
and  on  demurrer  the  petition  is  sufficient  if  it  alleges  his  ap- 

E ointment  by  the  proper  authority  without  averring  that  he 
ad  given  bond.  Id.;  and  it  is  sufficient  to  set  forth  the  con- 
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dition  of  the  bond  aUeged  to  hare  been  broken,  and  to  arer 
non-x>erformanoe  of  Bti<^  condition.  Id.  When  the  action  la 
against  the  suryiylng  obligors  ana  the  administrator  of  a 
deceased  obligor,  the  petition  must  ayer  the  lapse  of  eighteen 
months,  unless  the  case  comes  within  the  exceptions  proyided 
in  i  6108, 12  O.  8. 252.  When  the  action  is  by  a  creditor  on  an 
administration  bond,  the  petition  must  ayer  a  demand  or  an 
excuse  for  its  omission,  17  0. 161;  but  when  It  is  against  an 
executor  upon  a  bond  giyen  by  him  as  residuary  l^atee  for 
the  payment  of  debts  and  legacies,  the  petition  need  not  show 
a  presentment  of  the  claim  for  allowance  or  rejection,  IS  0.  8. 
525  Jact  1840). 

Fdlae  imprisonment.  The  petition  must  ayer  that  the  defSend- 
ant  imprisoned  the  plaintiflf  against  his  will  and  without 
authority  of  law,  15  How.  Pr.  261.  Want  of  probable  cause  need 
not  be  ayerred,  14  O.  S.  213 ;  87  0. 8. 473;  nor  that  the  acts  were 
ill^;al,  wrongful,  or  without  competent  authority,  39  Ind.  823. 
An  action  for  false  imprisonment  may  be  changed  by  amend- 
ment into  one  for  mskllcious  prosecution,  3  Bull  1189,  and  viee 
iwrsa,  14  O.  8.  213,  and  a  cause  of  action  for  falffe  impnsonment 
may  be  joined  with  one  for  malicious  prosecution  when  they 
arise  out  of  the  same  transaction,  93  N.  Y.  515. 

Fraudulent  conveycmce.  In  an  action  to  set  aside  a  fraudulent 
oonyeyanoe,  the  petition  must  ayer  that  the  conyeyanee  was 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  80  O.  8. 
11;  1  0. 8. 1;  9  O.  8.^80:  and  must  deseribe  the  property  with 
such  deflniteness  as  to  enable  it  to  be  identified,  2  Wall.  237. 
Where  the  petition  shows  that  the  conyeyanee  was  made  more 
than  four  years  prior  to  the  action,  it  must  be  ayerred  that  the 
fraud  was  not  discoyered  within  that  period,  32  O.  8.  228 ;  2 
C.  8.  C.  K.  623.  But  the  petition  need  not  ayer  that  there  is  no 
other  property  out  of  which  to  make  the  claim  by  execution,  29 
O.  8.  597;  25  0.  8.  500;  nor  that  the  creditor  has  reduced  his 
claim  to  iudgment,  32  O.  8.  228 ;  2  C.  8.  G.  R.  523.  When  it  appears 
from  plaintiff's  petition  in  an  action  for  relief  on  the  ground  of 
fraud  that  the  cause  of  action  accrued  more  than  four  years 
before  the  action  was  commenced,  a  general  ayerment  in  the 
petition  that  the  fraud  was  not  discovered  by  plaintiff  until  a 
time  within  four  years  before  the  action  was  brought  issufHcient 
to  bring  the  case  within  the  saving  clause  of  the  statute  of  Urn  ■ 
itations  for  such  actions,  without  specifically  setting  out  when 
the  discovery  was  made  or  how  it  was  made  or  why  it  was 
not  made  sooner,  29  Bull  391 ;  50  O.  8.  An  action  is  deemed 
commenced  at  the  time  of  the  summons  which  is  served  on  the 
defendant  and  although  a  demurer  is  sustained  to  the  petition 
and  leave  given  to  amend,  the  action  remains  "commenced," 
and  the  averment  as  to  the  discovery  of  the  fraud  within  four 
years  before  the  action  was  l^rougbt  may  be  supplied  in  a  subse- 
quent amendment  to  the  petition.    Id. 

Gfiaranly.  A  guarantor  of  a  note  is  entitled  to  notice,  2  O. 
430,  but  an  absolute  guaranty  requires  no  notice,  and  no  aver- 
ment of  demand  and  notice  is  requisite  to  make  a  prima  facie 
case  for  recovery  upon  it,  19  O.  8.  M9 ;  and  notice  is  notreqiiired 
where  the  letter  of  credit  binds  the  writer  to  pay,  12  O.  8.  273. 
The  guarantor  of  the  collectibility  of  a  note  requires  notice,  4 
O.  8.  263;  but  demand  and  notice  at  the  maturity  of  the  note 
need  not  be  averred,  14  O.  8.  246.  In  an  action  on  a  guaranty  of 
payment  or  collection  of  a  debt,  it  is  not  necessary  to  ayer  that 
the  promise  was  in  writing,  29  Cal.  597.  It  will  be  prMumed  to 
have  been  made  in  writing  until  the  contrary  appears  by  the 
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answer,  2  Minn.  277.  In  an  action  on  a  guaranty  of  prompt  pay- 
ment it  is  not  sufficient  to  state  that  the  principal  deotor  nas  not 
paid  without  stating  that  the  defendant,  the  guarantor,  has  not 
paid,  50  Cal.  520.  When  notice  of  the  acceptance  of  an  offer  of 
guaranty  is  requisite,  an  allegation  of  notice  in  the  petition  in 
an  action  on  such  guaranty  should  be  specific,  and  such  as  will 
enable  the  court  to  determine  from  its  statements  whether  or 
not  the  notice  was  given  as  the  law  requires.  4  Met.  (Kv.)  147; 
a  general  averment  "of  all  of  which  defendant  had  notice"  is 
not  sufficient,  Id.  In  an  action  on  a  conditional  guaranty,  the 
petition  must  show  that  the  condition  has  happened  which 
made  the  defendant  liable,  60  Cal.  235. 

Jnn'kea>er.  The  petition  must  allege  that  the  plaintiff  is  a 
guest  ana  was  entertained  by  defendants  as  inn-keepers  for  com- 
pensation, 2  C.  S.  C.  R.  58.  In  an  action  to  recover  for  loss  of 
goods,  it  is  not  necessary  to  aver  a  demand  before  action,  nor  to 
aver  negligence,  2  E.  D.  Smith  148.  But  in  pleading  under 
§  4427,  80  v.  164,  providing  for  exemption  from  liability  unless 
certain  articles  are  delivered  to  the  safe-keeping  of  the  inn- 
keeper, negligence  must  be  averred,  98  U.  S.  218. 

Insurance,  Fire.  The  petition  must  allege  that  the  loss  arose 
from  the  peril  insured  against,  16  Gray  249 ;  and  where  a  com- 

{>liance  with  the  conditions  of  the  policy,  as  to  notice,  proof  of 
OSS  and  damage,  is  precedent  to  a  right  of  recovery,  it  must  be 
averred  in  the  petition,  26  O.  S.  348,  and  proved,  87  O.  S.  49 ;  but 
it  is  sufficient  to  plead  the  performance  of  such  conditions  gen- 
erally, 33  O.  8.  555 ;  and  if  there  is  nothing  in  the  terms  of  the 
I>olicy  requiring  the  truth  of  the  representations  in  the  applica- 
tion therefor  to  be  averred  as  precedent  to  a  ri^ht  of  action,  a 
good  cause  of  action  may  be  made  in  the  petition  founded  on 
the  policy  without  setting  forth  the  application  and  averring  the 
truth  of  the  representations  therefor.  Id.  It  is  not  necessary  to 
aver  that  the  insurer  refused  to  rebuild  or  replace  the  property. 
Id.  Where  the  policy  provides  that  no  action  shall  be  com- 
menced within  a  certain  time  after  the  loss,  and  the  action  is 
begun  after  that  time,  the  petition  must  show  why  the  limita- 
tion clause  was  not  complied  with,  or  it  is  demurrable,  1  (lev. 
R.  134,  216.    It  has  been  held  that  the  petition  must  aver  that  the 

Sarty  has  an  insurable  interest  in  the  property  at  the  time  of  its 
estructiou  by  fire,  14  Abb.  Pr.  398,  or  at  tne  time  of  effecting  the 
insurance,  9  Jones  &  S.  279 ;  and  it  has  also  been  held  that  the 
petition  must  allege  an  insurable  interest  in  the  property  at 
the  time  it  was  insured  and  at  the  time  of  the  loss,  46  Ind. 
315 ;  75  Ind.  535.  Where,  in  an  action  upon  a  policy  of  fire  in- 
surance, it  appears  from  the  petition  that  the  insurance  com- 
pany for  a  specified  premium  executed  and  delivered  a  policy 
insuring  A  against  loss  by  fire  on  specific  property  occupied  by 
the  insured,  an  insurable  interest  in  the  insured  is  sumciently 
shown,  24  O.  S.  331,  332.  The  value  of  the  property  at  the  time 
of  the  loss  must  be  alleged,  but  it  is  not  necessary  to  aver  its 
value  when  the  insurance  was  taken,  87  Ind.  132;  46  Ind.  815. 
Where  a  policy  of  fire  insurance  contains  a  provision  that  the 
loss,  if  any,  shall  be  paid  to  a  person  other  than  the  insured,  it 
is  not  sufficient  in  an  action  on  the  policy  for  such  beneficiary 
to  allege  and  prove  that  he  complied  with  the  terms  thereof  and 
suffered  loss  by  fire,  but  it  should  have  been  alleged  and  proved 
that  the  insured  complied  with  the  terms  of  the  j>oIicy  and  suf- 
fered loss,  17  Bull  357  ;  see  46  0. 8.  •  418 ;  ownership,  9  C.  C.  46. 

Insurance^  Life.  Plaintiff  must  aver  the  making  of  the  policy. 
XUi  terms,  the  payment  o|  the  premuim,  the  death*  and  native 
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and  proof  of  the  same.  These  ayennentB,  If  established,  consti- 
tute a  prima  facie  case,  S.  C.  III..  24  C.  L.  J.  890.  It  is  unneocs' 
sary  to  aver  tnat  the  death  of  the  insured  was  not  caused  br  the 
breaking  of  any  of  the  conditions  of  the  policy.  V  Abb.  N.  Cf.  aO!i ; 
85  N.  Y.  236;  nor,  in  an  action  on  a  policy  procured  by  the  in* 
anred  for  the  benefit  of  the  plaintiff,  tnat  plaintiff  had  any  inter- 
est in  the  life  of  the  inspired,  80  111.  35:  see  41  O.  B.  282;  but 
where  he  procures  an  insurance  on  the  life  of  another  he  must 
ayer  that  ne  had  an  insurable  interest  in  the  life  insared.  Id. 
Where  It  is  songht  to  reform  the  contract  by  reason  of  fraud  or 
mistake,  the  same  should  be  averred  in  the  petition,  15  Bull  197. 

Judgment.  Since  domestic  statutes  are  public  acts  of  which 
the  courts  take  judicial  notice,  neither  jurisdiction  nor  personal 
service  need  be  averred  in  suing  on  them,  31  Ind.  376 ;  9  Kas.  6.'»s ; 
39  N.  H.  352;  nor  is  it  necessary  to  allege  jurisdiction  of  the  sui> 
ject  matter  or  of  the  defendant  in  pleading  a  foreign  judgment 
of  a  court  of  record,  2  C.  8.  C.  R.  134 ;  8  -Cowen  311 ;  11  Ousn.  277 ; 
and  if  such  averment  were  required,  an  averment  that  the  court 
was  one  of  general  jurisdiction  would  be  sufficient  without 
averring  thejurisdiction  of  the  person,  9  Blatch.  274 ;  see  27  0. 8. 
600;  1  C.  S.  Cf.  R.  17.  If  the  petition  sets  forth  the  name  of  the 
court,  the  date  or  term  at  which  the  judgment  was  recovered, 
and  the  amount  of  the  recovery,  it  will  be  sufficient  without 
stating  the  proceedings,  7  Colo.  561,  or  the  facts  conferring  iuris- 
diction.  30  Hun  260.  It  is  not  necessary  to  state  that  the  judg- 
ment sued  on  remains  in  full  force,  2  C.  8.  O.  R.  134;  9  la.  592: 
nor  that  execution  has  been  issued  on  it  and  an  unsuccessful 
effort  made  to  collect  it,  4  Bull  215 :  6  O.  521.  As  there  Is  no 
presumption  that  courts  of  justices  of  other  states  are  or  are  not 
courts  of  record,  13  O.  209,  their  jurisdiction  must  be  specially 
pleaded,  7  Wend.  435 ;  20  Tex.  456.  In  an  action  by  an  assignee 
of  a  judgment,  an  averment  of  the  assignment  of  the  judgment 
is  necessary,  7  Colo.  583 :  but  it  is  not  necessary  to  allege  any 
demand  ofpayment  by  the  assignee  or  any  refusal  to  pay  by  the 
debtor,  1  Hilt.  175 ;  nor  a  consideration  for  the  transfer  of  the 
judgment,  30  Ind.  481  r  29  Id.  481.  Where  a  petition  to  vacate  a 
judgment  avers  that  the  judgment  was  procured  to  be  entered 
on  default  for  answer  witnout  evidence  for  a  demand  not 
founded  on  contract,  express  or  implied,  and  its  averments 
are  admitted  by  demurrer,  it  discloses  fraud  in  the  prevailing 
party  stating  a  ground  for  vacation,  2  C.  C.  R.  143. 

Landlord  ana  tenant.  In  an  action  for  use  and  occupation,  it  is 
not  necessary  to  aver  in  the  petition  how  the  relation  of  landlord 
and  tenant  arose  between  the  iwrties,  22  How.  Pr.  104.  The 
plaintiff  may  declare  for  use  and  occupation  and  recover  on  the 
special  facts  shown,  12  Abb.  Pr.  103.  In  debt  or  covenant  on  a 
lease  it  is  not  necessary  to  set  forth  the  lessor's  title,  Chitty  PI. 
876.  Where  there  is  a  lease  under  seal  the  action  must  be  upon 
the  demise  to  recover  the  rent  reserved ;  and  an  action  for  use 
and  occupation  can  not  be  maintained,  69  N.  Y.  343.  An  action 
for  rent  must  be  for  all  installments  due,  but  if  separate  actions 
are  brought,  objection  must  be  made  before  trial,  40  O.  S.  322. 

LiJbA  and  dander.  The  petition  should  aver  that  the  defama- 
tory words  were  published  or  spoken  of  the  plaintiff,  6  Duer  688, 
setting  forth  the  precise  words  published  and  not  their  purport, 
3  0. 409:  that  they  were  published  maliciously,  57  N.  Y.  119 ;  and 
where  the  libel  or  slander  is  not  actionable  per  9e,  aver  special 
damages,  65  Barb.  627.  Where  the  publication  is  not  defamatory 
on  its  face,  but  becomes  so  only  by  reference  to  extrins^  facte, 
the  existence  of  those  facts  must  be  alleged,  14  How.  Pr.  266,' 
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bux  when  the  words,  by  natural  construction,  tend  to  injure 
the  plaintiff's  reputation,  or  to  subject  him  to  hatred,  ridicule,  or 
contempt,  no  extrinsic  averment  is  necessary,  48  N.  Y.  472. 
When  the  words  are  published  in  a  foreign  language  they  should 
be  set  forth  in  such  language,  accompanied  by  a  translation  of 
their  meaning  in  English,  8  Wend.  394,  and  the  petition  shoald 
aver  that  they  were  understood  by  those  who  heard  them.  Id.; 
20  Wis.  239,  unless,  perhaps,  they  were  published  in  a  place 
where  such  language  is  commonly  used,  W.  107.  Such  averment 
is  not  necessary  when  the  words  are  published  in  English,  for 
the  word  "  publish  "  implies  the  presence  of  hearers,  51  Ind.  581. 
Where  the  special  damages  are  the  loss  of  customers  or  of  the  sale 
of  property,  it  has  been  held  that  the  petition  should  set  out  the 
names  of  such  customers  or  persons  who  refused  to  purchase,  or 
no  cause  of  action  is  stated,  11  Abb.  Pr.  n.  s.  388 ;  2  Barb.  530 ;  6 
Neb.  254;  but  see  L.  R.  1  Ex.  Div.  91;  3  Zabr.  402:  94  N.  Y.  15. 
In  charging  adultery  it  must  be  averred  that  one  of  the  parties 
was  married  at  the  time  of  the  crime,  48  Vt.  65 ;  see  Bates  Pi.  521. 
In  charging  perjury  at  a  trial  before  a  justice  of  the  peace,  it 
must  be  allied  that  the  justice  had  jurisdiction,  and  that  the 

Elaintiff  was  sworn  to  testify,  but  it  need  not  be  averred  that 
is  testimony  was  about  a  matter  material  to  the  issue,  50  Ind. 
129.  In  charging  injury  to  one  in  his  vocation,  it  need  not  be 
averred  that  plaintiff  was  in  receipt  of  emolument^  as  that  he 
was  a  paid  preacher,  27  O.  S.  292,  295 ;  but  it  must  be  allied 
that  the  words  were  used  "  in  reference  to  his  profession,"  50  Ga. 
238,  or  of  and  concerning  his  trade,  31  Me.  321.  In  an  action  for 
sUmderj^  tidet  plaintiff  must  show  title  or  interest  in  the  prop- 
erty, 3  Taunt.  246 ;  60  Cal.  157 ;  must  aver  malice,  5  N.  Y.  14 ;  want 
of  probable  cause,  5  Kas.  141 ;  5  Barb.  297 ;  see  8  Abb.  Ct.  App.  62: 
and  allege  special  damages,  41  Barb.  186 :  and  where  the  special 
damages  are  the  loss  of  a  sale  or  loan,  the  persons  who  refused 
to  loan  or  purchase  must  be  named,  1  Duer.  670 ;  5  Barb.  297. 
Lien,  mechanic's.  A  full  compliance  with  the  statute  must  be 
shown,  30  Ark.  282.  The  petition  should  describe  the  property 
to  be  charged  and  allege  that  the  defendant  had  an  interest  in 
it,  24  Wis.  563 :  that  the  materials  were  furnished  for  the  build- 
ing sought  to  be  charged  with  the  lien;  it  is  not  suffi- 
cient to  aver  that  they  were  furnished  to  the  contractor  or 
owner  and  were  used  in  the  construction  of  the  building, 
73  Ind.  60;  24  Wis.  563 ;  that  the  labor  was  performed  under  the 
contract,  express  or  implied,  1  Mont.  T.  224;  that  the  contract 
was  made  with  the  owner  or  his  agent,  35  Mo.  107 ;  24  Minn.  300; 
27  Wis.  456,  or  owner  or  lessee,  27  Mich.  456  (and  it  is  held  an 
omission  of  this  defect  can  not  be  cured  by  answer,  Id.):  that 
something  was  due  for  the  services  on  which  the  lien  was 
founded  at  the  time  the  suit  was  commenced,  67  How.  Pr.  190; 
and  that  the  lien  was  filed  within  the  time  limited  before  the 
commencement  of  the  action,  21  Ind.  844 ;  30  Ark.  682. 

Liauor  laws.  §  4357  provides  that  a  party  deprived  of  the 
usual  means  of  support,  etc.,  by  or  in  consequence  of  the  intoxi- 
cation or  the  acts  of  an  intoxicated  person,  may  bring  an  action 
against  the  seller  of  the  liquor  causing  the  intoxication,  the 
owner  of  the  premises  in  which  the  liquor  was  sold,  or  the 
lessor  having  knowledge  of  its  sale,  25  O.  S.  352 ;  4  Rec.  670 ;  and 
1 4358  provides  that  notice  to  the  seller,  owner,  etc,  shall  be 
given  as  a  condition  precedent  to  the  maintenance  of  the  action, 
see  42  O.  S.  52.  It  is  sufficient  under  these  sections  to  set  forth 
the  statutory  grounds  in  the  petition,  21  O.  S.  98.  The  defend- 
ants may  be  jointly  40  O.  S.  43.  or  severally  liable.  31  O.  8.  419. 
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The  action  does  not  lie  for  canaing  death  under  I  6134 :  85  0. 8. 
85;  31  O.  S.  359.  For  pleading  in  criminal  caaet,jee  3  O.  8.  475; 
4Id.467;  8  0.8.391;  4  Id.  477,487;  24  0.8.175.  Under  the  Soott 
Law,  80  Y.  164;  see 42 0. 8.  218.  Winn  law,91  v.SOO;  IN.  P.422. 

MdUcious  prosecution.  The  petition  must  aver  thai  the  proa- 
ecutiou  was  malicious,  W.  725 ;  50  How.  Pr.  105,  want  of  prob- 
able cause  therefor.  30  Bull  120;  3  W.  L.  M.  :£24 ;  100 MaM.  igsTand 
a  termination  of  the  prosecution  in  favor  of  the  plaintin.  W. 
725;  8  O.  S.  518,  550;  see  20  O.  119.  8pecial  damages  to  be  re- 
covered must  be  set  out  with  particularity,  60111. 96J,  as  lawveis' 
fees,  12  Wend.  64,  loss  of  reputation,  credit,  or  basinev,  78  Pa. 
St.  73.  The  action  may  be  Joined  with  one  for  slander,  15  O.  8. 
173,  or  false  imprisonment,  when  arising  out  of  the  same  trans- 
action, 10  Hun.  580,  and  may  be  changed  by  amendment  to  an 
action  for  false  imprisonment,  14  O.  8.  213,  and  vice  wrso,  3  Ball 
1139.  The  burden  of  proof  is  on  the  plaintiff  to  show  want  of 
probable  cause  and  malice,  103  Pa.  8t.  lol.  Though  there  has  been 
no  arrest  of  the  person  or  seizure  of  the  property,  the  action  will 
lie,  46  O.  8.  367,  but  see  2  D.  391;  40  N.  J.  L  ^2;  90  Pa.  8t.  299; 
9  0. 103, 104;  4  C.  C.  271  :  31  Bull  22. 

Hester  and  tervant.  In  an  action  bv  a  servant  against  the 
master  for  injuries  caused  by  the  use  of  defective  machinery  or 
tools,  he  must  allege  in  his  i>etition  that  he  was  employed  by  the 
defendant.  20  Barb.  449 ;  that  the  master  had  notice  or  knowl- 
edge of  the  defect  or  danger,  or  ought  to  have  known,  or  that  he 
would  have  discovered  it  had  he  exercised  reasonable  diligence 
or  taken  proper  precaution.  Bates  PI.  562;  citing  48  Me.  113;  66 
Barb.  151 ;  31  Ind.  174 ;  that  plaintiff  was  ignorant  of  the  de- 
fect, and  exercised  due  care  and  diligence  in  the  use  of 
machinery,  etc.,  5  O.  S.  541 ;  but  see  Negligence,  infra;  and  where 
the  action  is  for  injuries  caused  by  the  negligence  of  a  fellow- 
servant,  plain  tiff  must  all^e  in  his  petition  that  defendant  was 
negligent  in  selecting  or  retaining  such  servant  after  knowledge 
of  his  incompetency,  51  Cal.  116;  SKas.  658;  58  Ind.  26.  In  an 
action  by  a  servant  against  his  master  for  an  injury  resulting 
from  the  negligence  (n  the  latter  in  furnishing  appliances  or  in 
caring  for  the  premises  where  the  work  is  to  be  done  the  plaintiff 
must  aver  want  of  knowledge  on  his  part  of  the  defects  causing 
the  injury  or  that  having  such  knowledge  he  informed  the  mas- 
ter and  continued  in  his  employment  upon  the  promise,  express 
or  implied,  to  remedy  the  defects.  An  averment  that  the  injury 
occured  without  fault  on  his  part  is  not  sufficient,  29  Bull  8; 
49  O.  S.  596  ;  see  9  C.  C.  268. 

Money  had  ana  received.  A  form  of  petition  under  the  com- 
mon counts  has  been  held  good  under  the  code,  7  N.  Y.  476,  as 
of  money  had  and  received  by  the  defendant  to  and  for  the 

Slaintiff^s  use,  29  Wis.  65;  see  26  O.  8. 127 ;  that  defendant  is  in- 
ebted  to  plaintiff,  etc.,  for  goods  sold  and  delivered  to  him  at 
his  request,  and  that  defendant  has  not  paid,'32  Cal.  172.  An 
all^^tion  of  a  request  or  demand  for  the  payment  of  the  money, 
63  Cal.  894,  or  of  non-payment,  60  Ind.  188 ;  60  Cal.  520,  though 
usual,  is  not  required,  but  it  is  better  to  make  it  in  the  latter 
case,  otherwise  no  breach  is  averred.  Bates  PI.  121,  574.  Under 
g  4272,  to  recover  back  money  lost  at  gambling,  the  petition 
should  aver  that  the  money  was  lost  at  gaming,  paid  or  deliv- 
ered to  the  defendant  or  otherwise  received  by  him,  33  How.  Pr. 
262,  and  stale  the  aggregate  amount  won,  17  O.  8.  464. 

Mortgane,  Foreclomre.  The  petition  must  show  that  the  debt 
secured  by  the  mortgage  is  due  and  owing  the  Pi*i^{J5' iJ,^-  ^• 
Eq.  27.    Where  a  personal  judgment  is  sought  and  the  action  is 
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on  the  mortgage  and  the  note  secured  by  it,  the  plaintiff  should 
aver  that  the  defendant  Is  indebted  to  him  on  the  note,  etc.,  set- 
ting forth  or  attaching  a  copy  with  the  indorsements  under 
g  5086 ;  that  the  defendant  executed  and  delivered  to  him  the 
mortgage  to  secure  its  pavment,  14  Kas.  101.  setting  out  a  copy 
of  the  mortgage  in  substan'ce,  65  Ind.  302  (it  is  not  necessary  to 
attach  a  copy ;  see  Bates  PI.  579) ;  and  pray  for  a  judgment  for 
the  amount  due,  g  5021 ;  81  O.  S.  80,  and  that  the  premises  may 
be  sold  and  the  proceeds  applied  to  the  payment  of  the  judg- 
ment.   It  is  not  necessary  to  aver  a  record  of  the  mortgage  when 
the  action  is  against  the  original  mortgagor,  13  How.  Pr.  95;  nor 
when  defendant  is  a  subsequent  purchaser  of  the  mortgaged 
premises,  who  is  alleged  in  the  petition  to  have  assumed  the 
payment  of  the  mortgage  debt  as  part  of  the  purchase  monev,  63 
Ind.  44.    An  averment  that  the  note  and  mortgage  were  duly 
assigned  to  plaintiff  is  sufficient  without  setting  out  a  copy  of 
the  assignment,  34  la.  452;  see  4  O.  318;  1  C.  S.  C.  R.  378;  and  as 
the  assignment  of  the  note  carries  the  mortgage,  4  O.  818 ;  1  C.  S. 
C.  R.  378,  where  the  petition  shows  an  assignment  of  the  debt, 
it  need  not  show  an  assignment  of  the  mortgage,  6  Kas.  895. 
Where  the  debt  secured  by  the  mortgage  is  payable  on  demand, 
demand  before  suit  to  foreclose  need  not  be  shown,  85  O.  S.  357: 
but  If  the  mortgage  securing  a  demand  note  is  to  be  void  if 
the  note  is  paioL  **  within  sixty  days  after  such  demand,"  an 
averment  of  demand  at  least  sixtv  days  before  suit  to  fore- 
close is  necessary,  Id.  343.    The  petition  should  state  whether 
the  other  notes  fiave  been  paid,  and  if  not  by  whom  they  are 
held  and  the  dates  of  their  maturity,  9  Porter  (Ala.)  79;  and  if 
the  note  has  been  renewed  that  fact  must  be  stated,  81  Conn.  74. 
If  there  are  infant  defendants  the  petition  should  allege  their 
interests.  6  How.  Pr.  129.    An  averment  that  a  party  who  is  made 
a  co-defendant  with  the  mortgagor  has,  or  claims  to  have,  some 
Interest  in  or  lien  upon  the  mortgaged  premises,  which,  what- 
ever it  is,  is  subject  to  the  lien  of  the  plaintiff's  mortgage,  is  suf- 
ficient without  an  averment  of  the  character  of  the  interest,  20 
Kas.  624 ;  see  51  O.  S.  421;    but  an  averment  in  an  action  to  fore- 
Close  against  a  person  other  than  the  mortgagor,  that "  he  is 
now  the  owner  of  the  land,"  is  not  sufficient  to  show  that  the 
mortgage  constitutes  a  lien  on  the  land  as  against  him,  since  he 
may  have  acquired  the  land  before  the  moirgage  was  executed, 
89  Ind.  54.    The  petition  in  an  action  against  an  administrator 
to  enforce  the  lien  should  aver  the  presentation  of  the  mortgage 
claim  for  allowance,  46  Cal.  222.    Plaintiff  should  pray  for  a 
judgment  for  the  deficiency,  if  anv  shall  exist,  against  a  pur- 
chaser or  assignor  or  guarantor  of  tne  mortgage  who  may  be  lia- 
ble for  the  debt.  12  Abb.  Pr.  331. 

Mortgage,  Redemption,  The  petition  must  show  that  plaintiff 
has  an  interest  in  the  equity  of  redemption,  47  Mich.  28 ;  and 
when  other  than  the  mortgagor,  the  nature  and  derivation  of 
his  title,  9  Mich.  465 ;  that  the  plaintiff  was  not  a  party  defend- 
ant in  the  foreclosure  suit,  50  Cal.  549;  and  aver  a  readiness  to 
pay  or  offer  to  pay  Avhatever  is  found  to  be  due,  60  Barb.  872; 
and  where  an  accounting  of  rents  is  sought,  allege  that  the 
plaintiff  is  ready  and  willing  to  redeem  when  the  amount  nec- 
essary to  be  paid  therefor  shall  be  ascertained,  and  intends  so 
to  do,  and  that  he  has  demanded  an  accounting,  which  was  re- 
fused, 87  Ind.  400. 

Municipal  corporation.  When  a  municipal  corporation  is  or- 
ganized under  a  general  law,  the  fact  of^  its  existence  must  be 
averred  and  proved,  62  Ind.  4 ;  43  la.  313.    In  Ohio  such  conK)r- 
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ations  are  organized  under  general  laws.  A  description  In  the 
petition  of  tne  defendant  as  a  city  is  a  sufficient  averment  that 
it  is  a  municipal  corx>oration,  25  O.  S.  143, 154;  but  when  it  is 
desired  to  bring  a  city  within  a  certain  class,  or  as  having  a  cer- 
tain population  at  a  certain  census,  it  is  necessary  to  aver  that 
fact,  35  O.  S.  319.  As  judicial  notice  is  taken  of  the  existence  of 
counties^  no  averment  of  corporate  existence  is  required,  1  Bates 
fi.  239.  A  city  suing  for  a  claim  formerlv  due  a  Tillage  from 
which  it  has  been  advanced  to  such  city  will  not  be  reauired  on 
motion  to  set  out  in  its  i)etition  the  proceedings  by  wnich  said 
village  was  advanced  to  a  city,  1  C.  C.  R.  340.  In  an  action 
as^nsta  city  for  injuries  caused  by  defects  or  obstructions  in 
its  streets,  the  petition  must  allege  notice  or  knowledge  by  the  city 
of  such  d^ectaorobatructioTiS,  or  facts  from  which  notice  or  knowl- 
edge can  be  reasonably  Inferred,  96  Ind.  51 ;  46  la.  567.  Where 
the  petition  fails  to  aver  that  the  corporation  negligentlv  caused 
the  obstruction,  or,  not  having  caused  the  same,  had  actual 
notice  of  Its  existence  and  failed  to  remove  it  witniu  a  reason- 
able time ;  or  that,  in  the  absence  of  actual  notice,  such  obstruc- 
tion continued  for  such  length  of  time  prior  to  the  injury  that 
notice  was  fairly  to  be  inferred,  it  is  bad  on  demurrer,  2  C.  C.  R. 
145 ;  Id.  366.  And  in  an  action  against  a  municipal  corporation 
for  injuries  caused  by  falling  on  a  sidewalk  made  slippery  by 
accumulations  of  snow  and  ice,  the  petition  must  show  that  the 
city  had  notice,  actual  or  constructive,  of  the  condition  of  the 
walk,  and,  having  such  notice,  that  it  was  its  duty  to  remedy  it, 
44  0. 8. 605 ;  see  1 M.  P.  210.  Where  by  statute  (g  2326)  plaintiff  must 
file  a  claim  for  damages  with  the  corporation  prior  to  bringing 
the  action,  such  demand  or  claim  must  be  averred  in  the  peti- 
tion as  a  condition  precedent  to  bringing  the  action,  5  O.  S.  523. 
In  an  action  to  enforce  a  street  assessment,  where  the  x>etition 
avers  that  the  city  council  duly  passed  and  published  an  ordi- 
nance, and  that  written  notice  thereof  was  caused  by  the  city  to 
be  duly  served,  etc.,  it  contains,  in  the  absence  of  amotion  to 
make  more  definite  and  certain  and  as  against  a  general  demur- 
rer, a  sufficient  averment  of  the  valid  passage  and  publication 
of  the  resolution  and  proper  service  of  a  valid  notice,  1  C.  C.  R. 
90.  In  an  action  agakist  a  city  for  negligently  changing  the 
grade  of  a  street,  an  all^ation  that  the  city  "  raised  the  ^rade," 
fs  equivalent  to  an  allegation  that  the  grade  was  raised  in  pur- 
suance of  an  ordinance,  since  the  city  could  only  act  in  such 
matters  by  ordinance,  78  Mo.  107 ;  and  an  allegation  that  it  had 
before  *'nxed  and  established  the  grade  as  it  was  lawfully 
authorized  to  do,"  is  a  sufficient  statement  of  its  establishment 
without  setting  out  the  ordinance.  22  la.  590.  U 1777  and  1778 
provide  for  the  bringing  of  actions  to  restrain  the  misapplica- 
tion of  the  funds  of  a  municipal  corporation  or  an  abuse  of  its 
corporate  powers,  by  the  city  solicitor,  or,  on  his  failure  on  writ- 
ten request,  by  a  tax-payer  in  his  own  name  on  behalf  of  the 
corporation,  2  C.  C.  R.  237 ;  see  3  C.  C.  201.  Where  the  petition 
shows  that  the  solicitor  is  acting  as  attorney  in  his  official 
capacity  for  a  tax-payer  in  whose  name  the  action  is  brought,  it 
need  not  be  averred  that  he  had  been  requested  in  writing  by 
the  tax-payer  to  bring  the  tuition,  29  O.  S.  291,  and  it  is  not  neces- 
sary that  the  petition  be  signed  by  the  city  solicitor,  1  C.  C.  R. 
340.  In  an  action  against  a  municipal  corporation  to  recover 
damages  for  Injuries  sustained  from  the  discnarge  of  a  cannon 
in  a  public  street  by  an  assembly  of  disorderly  persons,  an  alle- 
gation in  the  petition  that  the  authorities  of  the  corporation 
"hadn^ligently  and  carelessly  given  permission  to  such  per- 
sons to  Are  the  cannon  '*  may  be  construed,  in  view  of  the  whole 


5060  PETITION.  92 

pleading,  as  an  allegation  that  the  authorities  took  no  steps  to 
prevent  such  firing,  42  O.  S.  625.  Assessment,  2  N.  P.  89. 

Nnligence,  It  is  not  necessary  to  set  out  in  the  i>etition  the 
facts  constituting  the  negligence,  77  Mo.  232 ;  10  Minn.  418 ;  80 
Ky.  82;  15  Fed.  Rep.  588;  75  Mo.  295;  nor  the  defi;ree  of  neeli- 

Sence,  10  How.  Pr.  97 ;  47  Ind.  868 ;  but  a  bare  allegation  that 
efendant  was  negligent  has  been  held  not  sufficient,  29  Ind. 
426 ;  and  in  an  action  against  a  railroad  company  for  n^ligenoe 
in  the  management  of  its  trains,  it  has  been  held  that  the  peti- 
tion should  show  in  what  such  negligence  and  carelessness  con- 
sisted, and  not  charge  the  same  m  general  terms  without  dis- 
closing any  specific  acts  or  omissions,  90  111.  425.  So  in  an  action 
against  a  municipal  corporation  for  injuries  sustained  byade- 
fectiye  sidewalk,  the  better  practice  is  to  set  out  in  the  petition 
the  dangerous  character  of  the  sidewalk,  2  C.  C.  R.  366.  As  a  rule, 
however,  a  general  allegation  of  negligence  is  sufficient  without 
setting  out  the  facts  constituting  it,  62  Ala.  494;  57  Ind.  297;  49 
Mich.  380;  28  Minn.  69 ;  25  N.  J.  L.  881 ;  and  this  is  especially  so 
where  the  facts  constituting  the  negligence  lie  more  properly  in 
the  knowledge  of  the  defendant,  1  Sand.  89.  Allegations  ot 
nuUlce  are  not  necessary  and  will  be  treated  as  surplusage,  24  la. 
836;  45  Mo.  371.  The  plaintiff  is  not,  in  this  state,  required  to 
all^e  in  his  petition  that  he  was  without  fault  "  unless  the 
other  averments  necessary  to  constitute  acauseof  action  sugeest 
the  inference  that  he  was  guilty  of  contributory  negligence/'  40 
O.  8.  376;  see  35  O.  S.  627 ;  10  Bull  292.  As  to  tne  sufficiency  of 
averments  of  a  petition  in  an  action  against  a  railroad  company 
for  injuries  caused  by  the  explosion  of  a  torpedo  negligently 
exposed  upon  its  track  and  picked  up  by  a  child  nine  years  of 
age,  45  O.  S.  11 ;  see  2  C.  C.  R.  504;  45  O.  S.  470;  46  O.  S.  283:  in 
action  for  injuries  sustained  in  alighting  from  moving  train-— 
that  servant  causing  injury  was  acting  within  the  scope  of  his 
employment,  2  C.  C.  504 ;  against  druggist  for  selling  poisonous 
druff,  45  O.  S.  470.    Sidewalk,  1 N.  P.  210.    Sewer,  9  C.  C.  294. 

Nuisance,  The  petition  should  state  the  facts  constituting  the 
alleged  nuisance,  3  0. 8.330;  11  0.8.362,365;  though  it  is  not 
necessary  to  detail  all  the  particular  injuries  which  result  there- 
from, 61  Mo.  359.  Where  the  action  is  agatnst  one  who  continues 
but  who  did  not  create  the  nuisance,  it  should  be  averred  that 
before  the  commencement  of  the  action  he  had  notice  or  knowl- 
edge of  the  existence  of  the  nuisance,  51  N.  Y.  573 ;  44  Me.  164 ; 
but  a  request  for  its  abatement  is  not  necessary,  51  N.  Y.  578. 
Generally  negligence  need  not  be  averred,  10  Am.  Rep.  184 ;  2 
N.  Y.  159 ;  though  there  are  exceptions  to  this  rule,  51  K.  Y.  476 ; 
68  Id.  283 ;  30  Vt.  610.  Damages  such  as  necessarily  and  nat- 
urally result  from  the  iniury  need  not  be  speciaUy  pleaded,  67 
N.  Y.  267,  but  damages  which  are  the  natural,  though  not  the 
necessary,  result  of  the  act  complained  of  must  be  set  forth 
specially,  4  N.  Y.  130;  21  Minn.  362;  and  when  the  alleged  nui- 
sance is  a  public  one,  special  damages  must  be  averred,  2  D.  516 ; 
see  23  O.  S.  523.  Fish  brine  exposed  in  uninclosed  yard  near  a 
highway,  petition  stating  no  cause  of  action,  7  O.  (Pt.  1)  216. 

Partnership.  A  description  of  the  firm  as  "  a  firm  doing  busi- 
ness nnder  ihat  name  in  the  state  of  Ohio"  is  sufficient  under 
2  5011  without  stating  that  it  was  formed  for  the  purpose,  etc.,  2 
C.  8.  C.  R.  21.  An  assignment,  by  one  partner,  of  the  firm  prop- 
erty in  favor  of  a  creditor  of  the  firm  made  without  authority  of 
his  co-partners  is  void,  29  O.  8. 441 ;  and  if  the  assignment  is  so 
made  with  the  authority  or  consent  of  the  oo-partner,  it  must 
affirmatively  appear  in  the  petition,  or  the  failure  (o  ^ve  such 
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authority  or  oonsent  satisfactorilv  explained,  elM  the  petition 
will  be  bad  on  demurrer,  6  Pac.  L.  Rep.  867.  A  aurrlving  part* 
ner  may  sue  for  the  personal  property  and  effects  of  the  oo-pari* 
nership,  45  N.  Y  786,  and  the  petition  in  such  action  whioh 
alleges  the  existence  of  the  co-partnership,  the  death  of  the  oo- 
partoer,  and  the  survivorship  is  sufficient,  16  Nev.  85.  Blnoe 
partners  can  not  sue  each  other  except  after  a  settlement  of 
accounts,  a  balance  struck,  dissolution,  or  promise  to  pay,  the 
petition  must  allege  one  of  the  exceptions  in  such  an  action,  to 
be  available  as  against  a  demurrer,  57  How.  Pr.  149. 

PenaUy.  The  facts  constituting  the  offense  must  be  specially 
set  out,  13  Johns.  428 ;  but  the  petition  need  not  set  forth  the 
particular  statute  unless  it  is  one  not  judicially  noticed,  67  N.  Y. 
o06 ;  and  it  is  sufficient  to  allege  that  the  acts  were  in  violation 
of  the  statutes,  Id.  Since  municipal  ordinances  are  not  Judi- 
cially noticed  bv  the  courts,  69  N.  Y.  250;  23  Minn.  254.  the 
petition  in  an  action  for  the  violation  of  a  municipal  ordinance 
should  set  out  the  offense  charged  and  the  substance  of  that  part 
of  the  ordinance  which  has  been  violated,  with  a  reference  to 
the  title,  date,  or  section,  40  Vt.  450 ;  90  Ind.  258 ;  49  Ind.  829  ;  14 
Orav  52.  The  petition  need  not  aver  non-payment,  93  Ind.  118. 
Under  71  v.  146.  providing  for  the  recovery  of  penalties  for  over- 
charges by  railroad  companies,  a  petition  was  held  not  bad  on 
demurrer  tor  want  of  an  averment  that  the  purchaser  of  a  ticket 
was  in  fact  transported  on  the  ticket  for  which  the  excessive  fare 
was  exacted,  or  that  the  excessive  fare  was  paid  by  the  plaintiff 
in  the  due  course  of  business,  37  O.  8. 265.  Under  8.  &  8. 669,  pro- 
viding for  actions  by  township  trustees  to  recover  a  penalty  for 
obstructing  public  roads,  where  the  obstruction  was  caused  by 
railroad  cars  or  locomotives,  it  was  held  that  the  petition  must 
aver  that  the  road  was  obstructed  unnecessarily  by  permitting 
such  cars,  etc.,  to  remain  upon  or  across  the  public  highway  for 
a  longer  period  than  five  minutes,  to  the  hindrance  of,  etc.,  80 
O.  8.62;  but  that  in  actions  for  obstructions  to  public  roads 
caused  by  agencies  other  than  railroad  cars  or  locomotives,  the 
word  "  unnecessarily  "  forms  no  essential  part  of  the  description 
of  the  cause  of  action,  Id.  That  several  penalties  may  be  recov- 
ered in  one  action,  see  S3  O.  8.  384;  37  O.  S.  265. 

Physician  and  aurgeon.  A  physician  or  surgeon  does  not  in- 
sure a  perfect  cure,  and  an  averment  in  the  petition  in  an 
action  for  malpractice  that  he  had  contracted  to  effect  a  perfect 
cure  must  be  sustained  by  proof  of  an  express  promise,  7  O.  (Pt. 
2}  123 ;  17 O.  B.  253,  259 ;  W.  351, 466.  In  such  action  an  averment 
that  defendant  was  emploved  as  a  physician  ia  sustained  by 

Eroof  that  he  held  himself  out  as  "a  cancer  doctor,"  and  as 
aving  skill  and  experience  in  the  treatment  and  cure  of  can- 
cers, 29  O.  8.  577.  Proof  that  defendant  accepted  the  employ- 
ment will  sustain  an  averment  that  he  was  employed  at  "  his 
special  instance  and  request,"  Id.  It  is  uunecessary  to  allege  a 
consideration  for  the  employment,  28  111.  438 ;  and  since  the  lia- 
bility in  case  of  malpractice  does  not  arise  out  of  any  contract 
or  direct  privity,  but  out  of  a  duty,  which  the  law  imposes  upon 
the  physician  to  avoid  acts  in  their  nature  dangerous  to  the  lives 
of  others,  6  N.  Y.  397,  the  petition  need  not  aver  by  whom  the 
defendant  was  employed,  46  Ind.  159.  In  an  action  by  a  hus- 
band for  damages  resulting  to  himself  from  injuries  to  his  wife, 
caused  by  malpractice,  damages  for  loss  of  services  which  ap- 
pear necessarily  to  result  from  the  nature  of  the  iniury  may  be 
recovered  as  part  of  the  general  dam^es,  without  being  specially 
pleaded,  32  Minn.  243.  The  cause  of  action  does  not  survive  the 
surgeon's  death,  2  W.  L.  M,  203 ;  but  after  the  action  is  begun,  it 
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does  not  abate,  Bates  PL  658 :  29  O.  S.  577.  In  an  action  for  dam- 
ages for  personal  iniuries,  evidence  as  to  the  value  of  physician's 
services  is  not  admissible  when  they  are  not  averred  in  the  peti- 
tion, 1 C.  C.  R.  36. 

Recogniza-nce.  The  action  is  in  the  name  of  the  state,  29  O.  S. 
452.  The  petition  need  not  show  the  authority  of  the  state  to 
sue,  10  Rec.  307.  In  an  action  on  a  forfeited  recognizance  it  is 
not  necessary  to  insert  in  the  petition  a  copy  of  the  order  of  for- 
feiture, nor  to  allege  that  the  order  of  forfeiture  was  "duly 
made,"  14  Kas.  318.  Copy  to  be  attached  to  petition;  omission 
taken  advantage  of  by  motion  to  make  more  definite,  and  not 
ground  of  demurrer  under  the  code,  so  held  in  12  O.  S.  60,  66. 

Beiformation.  The  petition  must  aver  a  mutual  mistake,  or  a 
mistake  by  one  party  and  fraud  by  the  other,  59  N.  Y.  244;  14  W. 
Va.  264.  A  statement  merely  showing  the  defective  execution 
of  a  mortgage  will  not  sutfice,  1 0.  S.  110;  and  it  is  not  error  in 
the  court  to  fail  to  reform  an  instrument  where  there  is  no 

grayer  for  such  relief  and  no  allegation  of  mistake  or  fraud,  17 
.  8.  215.  The  petition  must  not  only  show  that  the  mistake  was 
mutlial,  but  that  the  party  seeking  the  reformation  would  be 
prejudiced  by  a  failure  to  reform,  24  Kas.  389.  It ^ must  show 
that  the  contract,  as  reduced  to  writing,  does  not  contain  what 
both  parties  intended  it  should,  point  out  the  mistake,  and  aver 
in  terms  what  the  tenor  of  the  instrument  or  the  true  contract 
oueht  to  be,  3  Duer.  680 ;  6  Oreg.  193 ;  47  la.  173.  An  action  may 
be  brought  for  the  reformation  of  a  contract,  and  for  the  recov- 
ery at  the  same  time  upon  the  contract  when  reformed,  81  O. 
8.  628;  see  21  Bull  141, 143;  46  O.  8.  265 

Reseisaion,  The  petition  should  allege  a  restoration  of  or  ofTer 
to  restore  the  consideration,  52  How.  Pr.  35;  see  1  Clev.  R.  90;  40 
O.  S.  190,  unless  the  property  is  of  no  value,  24  O.  S.  67, 845 ;  and 
in  an  action  to  rescind  the  sale  of  real  property  on  the  ground 
of  deceit  by  the  vendor  in  misrepresenting  the  title,  a  tender  of 
a  deed  conveying  the  property  back  before  the  beginning  of  the 
action  has  been  held  unnecessary,  19  Minn.  32;  and  in  an  ac- 
tion to  set  aside  a  contract  for  fraud,  it  is  held  unnecessary  to 
allege  a  tender  back  of  the  consideration,  46  How.  Pr.  417.  A 
performance  on  the  part  of  the  plaintiff  of  conditions  in  the 
contract  need  not  be  alleged  in  his  action  to  rescind  for  failure 
of  defendant  to  perform,  16  O.  8.  444,  453.  In  an  action  to  set 
aside  a  conveyance  for  false  representations,  it  must  be  alleged 
that  the  plaintiff  relied  on  such  representations,  and  was  mis- 
led by  them,  to  his  injury,  6  Oreg.  413.  Where  the  ground  of 
the  rescission  is  fraudulent  statements  that  defendant  was  the 
owner,  the  petition  must  set  out  the  fa^ts  showing  that  he  had 
no  title.  It  is  not  sufficient  to  allege  merely  that  he  is  not  the 
lawful  owner,  6  Neb.  134 ;  nor  to  state  that  defendant  never  had 
a  good  title,  and  that  the  title  is  defective,  7  Bush.  4. 

Sake.  In  an  action  for  goods  sold,  a  petition  which  avers 
that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum 
for  goods  sold  and  delivered  to  him  at  nis  request,  and  that  the 
defendant  has  not  paid  for  the  same,  states  a  good  cause  of  ac- 
tion, 7  N.  Y.  476;  49  Cal.  141 ;  3  Kas.  372.  It  is  unnecessary  to 
allege  a  promise  to  pay,  17  N.  Y.  230,  or  that  the  demand  has 
not  oeen  paid,  or  that  it  remains  due  and  unpaid  at  the  time  of 
commencing  the  action,  10  Hun  242.  In  an  action  for  damages 
for  non-delivery,  where  payment  and  delivery  are  concurrent 
conditions,  an  offer  and  readiness  to  pay  must  be  averred,  29  O. 
8. 362.  So  where  the  delivery  was  to  be  at  a  particular  time  and 
place,  an  averment  of  readiness  and  willingness  to  receive  and 
pay  for  the  goods  is  required,  35  O.  S.  104. 
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Services.  Seduction.  An  ayerment  In  the  petition  thftt  defend- 
ftnt  was  on  a  day  named  indebted  to  the  plaintiff  in  a  certain 
Bam  of  money  lor  work  and  labor  before  that  time  performed 
for  him  at  his  request,  states  a  good  cause  of  action,  48  Cal.  964; 
see  33  O.  S.  336, 357 ;  but  where  the  contract  is  not  completed,  or 
certain  conditions  remain  to  be  performed,  the  plaintiff  shonld 
set  out  the  special  agreement  and  allege  a  partial  performance, 
9  Abb.  Fr.  353;  4  Duer.  295.  In  seduction  it  is  sufficient  to  allege 
SB  to  loss  of  services  that  the  wrongful  act  was  to  deprive  plaint- 
iff of  them,  without  alleging  ability  to  perform  the  services,  the 
nature  of  them,  or  the  actual  loss,  32  O.  ti.  299.  312.  It  is  not 
necessary  to  aver  deception,  or  to  set  forth  the  acts  made  use  of 
to  deceive,  59  Ind.  566;  but  it  should  be  averred  that  plaintiff 
knew  the  relationship,  6  Bush.  249;  12  Abb.  Pr.  n.  8. 187.  Dama- 
ges for  injury  to  plaintiff's  feelings  and  sensibility  may  be  re- 
covered under  a  general  allegation  of  damage,  and  need  not  be 
specially  averred,  57  N.  H.  59;  but  damages  for  prospective  loss 
of  service  during  minority  must  be  declared  on  specially,  1  £. 
D.  Smith,  453.     Attorney's  services,  see  29  Bull  115. 

Speciflc  performance.  The  petition  must  show  a  contract,  in- 
cluding date,  terms,  and  stipulations,  44  Tex.  S90;  tliat  the 
plaintiff  offered  to  perform  on  his  part,  and  that  the  defendant 
refused,  9  Minn.  157 :  but  if  it  is  averred  that  defendant  expressly 
repudiated  the  contract,  and  gave  notice  of  his  refusal  to  per> 
form,  a  tender  of  performance  need  not  be  averred,  13  0. 8. 906. 
It  is  enough  to  aver  a  readiness  and  willingness  to  perform,  45 
N.  Y.  Superior  Ct.  157.  Reformation  and  performance  may  both 
be  asked  for  and  obtained  in  the  same  action,  42  O.  S.  449;  16  O. 
490 ;  and  the  prayer  may  be  for  specific  performance  or  rescission 
in  the  alternative,  42  O.  S.  449 ;  but  a  petition  is  bad  which  seeks 
both  specific  performance  and  rescission,  though,  if  no  objection 
is  made  and  damages  awarded,  it  will  be  r^arded  as  seeking 
damages  alone,  16  O.  S.  lis,  129  :  generally  gg  5797-5802. 

iitockfioiaer'8  IvaJbUvty.  A  stockholder  or  creditor  may  enforce 
such  liability  by  action,  jointly,  against  all  the  holders  or  owners 
of  stock,  for  the  benefit  of  all  the  creditors  of  the  corporation, 
and  against  all  persons  liable  as  stockholders,  I  3260.  The  pett- 
tion  should  aver  that  defendant  was  a  stockholder  at  the  date 
the  debt  was  incurred,  2  C.  S.  C.  R.  360 ;  that  plaintiff  recovered  a 
judgment  against  the  company  on  which  execution  was  issued, 
and  returned  no  goods  or  chattels,  lands  and  tenements  whereon 
to  levy,  and  that  the  company  has  no  property  subject  to  execu- 
tion from  which  judgment  can  be  made,  and  said  judgment 
remains  in  full  force,  unpaid  and  unsatisfied,  Bates  PI.  739.  As 
the  stockhplders  are  liable  in  double  the  amount  of  stock 
owned  by  them.  Const.,  Art.  xiii.  §3;  J 3258,  that  fact  should 
be  averred ;  and  if  the  names  of  stockholders  are  unknown,  the 
petition  should  contain  a  prayer  for  a  discovery  of  their  names 
and  amounts  due  from  each,  see  7  N.  Y.  147 ;  11 0. 273, 292.  In  an 
action  by  creditors  to  enforce  statutory  liability,  where  it  is 
allied  that  the  company  is  insolvent,  entirely  ceased  to  do 
business,  made  an  assignment,  etc.,  it  is  not  necessary  further 
to  allege  that  plaintiff  had  recovered  a  judgment  on  which  an 
execution  had  been  returned  unsatisfied,  46  O.  S.  1;  29  Bull  78; 
49  O.  S.  Sufficient  averment  of  incorporation,  27  Bull  283 ;  49  O. 
S.  A  petition  which  avers  that  each  of  the  defendants  except 
the  corporation,  is  the  holder  of  a  specified  number  of  shares  of 
the  capital  stock  contains  a  sufficient  allegation  that  defendants 
are 'stockholders.  It  need  not  be  averred  in  terms  that  the  de- 
fendants are  owners  of  the  stock  held  by  them,  48  O.  S.  219 ;  see 
generally  24  Boll  133. 
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Subscription,  In  an  action  to  collect  a  stock  snbBcription.  the 
petition  should  show  that  the  corporation  is  atttboriz^  to  nare 
a  capital  stock  and  take  subscriptions  to  thefiame,  24  Minn.  827, 
and  aver  a  tender  of  the  stock  to  the  defendant,  23  Minn.  439 ; 
bat  where  the  subscriptions  are  to  be  paid  in  installments,  an 
averment  of  readiness  to  deliver  the  certificates  is  sufficient,  2  D. 
261 ;  and  if  the  action  is  brought  by  an  assignee  makint^  the 
original  company  and  the  subscribers  parties,  the  want  of  such 
averment  will  not  render  the  petition  fatally  defective.  Id.  In 
case  of  a  subscription  with  a  condition  attached,  it  is  not  neces- 
sary to  aver  that  the  subscriber  was  notified  of  the  acceptance  of 
his  subscription,  it  being  sufficient  if  the  petition  avers  that  he 
had  notice  of  the  performance  of  the  condition,  15  O.  S.  328 ;  but 
where  the  contract  contains  a  condition  that  a  certain  amount 
of  stock  shall  be  subscribed  for  as  a  condition  precedent,  the 
plaintiff  must  allege  that  the  requisite  amount  of  stock  has  been 
subscribed,  or  facts  necessary  to  show  a  waiver  of  such  condition, 
2  Met.  (Ky.)  814;  5  Neb.  76;  3  Kas.  55,  unless  the  action  is  upon 
an  unconditional  promise  to  pay,  13  &ush.  32.  In  an  actioh  on  a 
railroad  subscription  contract  conditioned  to  be  paid  in  install- 
ments as  might.  Irom  time  to  time,  be  called  for  by  the  directors, 
provided  that  the  same  should  be  expended  upon  a  certain  line 
of  road,  to  be  thereafter  designated  by  the  company,  it  was  held 
that  the  petition  showing  neither  the  construction  of  the  road 
along  the  line  designated  nor  an  offer  nor  readiness  to  expend 
the  money  subscribed  according  to  the  condition  was  defective, 
and  that  upon  demurrer  by  plaintiff  to  an  answer  to  such  peti- 
tion, such  defects  in  the  petition  required  the  petition  to  be 
overruled,  10  O.  S.  241.  Under  g  3243,  providing  for  the  creation 
and  r^ulatiou  of  incorporated  companies  in  this  state,  where  a 
railroad  company  sues  to  recover  unpaid  installments  of  stock, 
an  allegation  in  the  petition  that  its  board  of  directors  required 
subscriptions  to  its  stock  to  be  paid  in  installments  of  a  certain 
amount  is  material  to  its  right  of  recovery,  26  O.  S.  810 ;  and 
where  installments  are  payable  on  requisition  of  directors,  and 
on  publication  of  notice,  the  facts  of  requisition  and  publication 
must  beset  forth  with  convenieut  certainty  of  time  and  place, 
9  0.136. 

Sureties.    See  2  5845  et  seq.    In  an  action  for  contribution,  the 

Setition  should  aver  the  obligation  of  the  parties  as  sure- 
es,  the  payment  of  the  debt  by  plaintiff,  that  plaintiff  noti- 
fied defendant  of  such  payment,  demanded  contribution  from 
him,  and  that  no  part  of  the  amount  has  been  paid.  4  Dev.  (N.  C.) 
360,363;  see50.444;  90.106;  160.S.55?  ;d5BuI1324. 

TrtfpoM.  The  petition  should  aver  possession,  38  Barb.  9,  or 
ownership,  7  Kas.  35,  and  possession  would  sufficiently  appear 
from  an  fliUegation  of  title,  38  Barb.  9 ;  8  0. 40, 42.  It  is  not  neces- 
sary to  allege,  in  trespass  on  land,  that  the  injurv  was  forcible, 
14  Cal.  81 ;  28  Conn.  498,  or  the  act  was  wrongful,  unlawful  or 
without  license,  64  Ind.  98.  A  petition  in  trespass  for  cutting 
down  and  carrying  away  the  plaintiff's  trees  is  good  without  an 
averment  that  the  land  where  the  trees  were  oelonged  to  the 
plaintiff,  W.  600.  In  an  action  against  a  railroad  company  for 
trespass  in  laying  its  tracks  in  the  public  street,  between  the 
center  thereof  and  the  plaintiff's  lots,  it  is  sufficient  for  the 
plaintiff  to  allege  his  ownership  of  the  lots  and  the  commission 
of  the  trespass  thereon,  21  Minn.  862.    The  plaintUfs  ownership 
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in  the  street  will  be  implied  from  An  avennent  of  his  owner- 
ship of  the  adjacent  lots.  Id.  Special  damages  most  be  avemd 
to  be  reeoTcrM,  as  loss  of  rents,  custom,  etc.,  21  Minn.  864. 

Tnut,  In  an  action  to  have  a  trust  declared,  all  the  facta 
through  which  the  trust  is  claimed  should  be  set  out,  23  Me.  182. 
When  plaintiff  seeks  to  have  an  implied  trust  in  lands  declared  on 
the  ground  that  he  contributed  to  the  purchase  moncT,  he  most 
aver  and  prove  that  he  furnished  a  definitely  ascertainable  idl- 
quot  part  of  the  purchase  money.  17  0. 8.  610.  A  bill  to  estab- 
lish a  trust  in  property  supposed  to  have  been  purchased  with 
trust  funds  must  allege  that  fact,  33  Ala.  4d7.  If  it  is  sought  to 
enforce  the  execution  of  a  trust  in  the  name  of  a  mere  Tolun- 
teer.  and  for  his  benefit,  a  declaration  of  trust  in  his  favor  must 
be  alleged,  19  Ala.  2&9.  A  cestui  que  trad  who  seeks  to  establish 
a  stele  trust,  should  set  forth  specificallv  what  were  the  impedi- 
ments to  an  earlier  prosecution  of  his  claim,  how  he  came 
to  be  so  long  ignorant  of  his  rights,  the  means  used  by  the  re- 
spondent to  fraudulently  conc^  the  facts  from  him,  and  when 
he  first  had  knowle^e  of  his  rights,  2  Wall.  87.  Parties  claim- 
ing under  or  against  a  will  can  not  maintain  an  action  for  the 
mere  purpose  of  obtaining  the  court's  opinion  as  to  its  legal 
meaning,  when  no  trust  is  involved  and  no  advice  to  an  execu- 
tor or  other  trustee  is  requested,  29  O.  8. 147. 

WarraiUy.  In  an  action  on  a  warranty  a  valid  sale  must  be 
averred  as  a  consideration  of  the  promise  of  warranty,  and  It  is 
sufficient  to  aver  that  the  sale  was  for  a  certain  price,  without 
specifying  it,  lor  this  shows  a  consideration,  12  0. 24 ;  but  if  the 
pleader  attempts  to  set  out  and  describe  particularly  the  con- 
sideration and  introduces  a  written  contract  of  sale,  containing 
a  different  consideration,  it  must  be  rejected  upon  the  ground  (» 
variance  between  the  statement  in  the  pleading  and  the  proof, 
Id.  In  averring  a  breach,  it  is  sufiScient  to  negative  the  words 
of  warranty  without  stating  the  particulars,  27  Vt.  720.  In  an 
action  on  a  warranty  that  an  article  was  fit  for  a  designed  pur- 
pose, the  purpose  for  which  the  article  was  warranted  fit  must 
be  steted,  3  M.  &  G.  868. 

Witt,  Under  g  6202.  an  executor,  administrator,  guardian,  or 
other  trustee,  may  maintain  an  action  in  the  common  pleas 
against  creditors,  etc.,  asking  the  direction  or  judgment  or  the 
court  In  any  matter  respecting  the  trust,  estate,  or  property  to 
be  administered,  or,  in  case  tibtev  refuse  on  request  In  writing, 
a  creditor,  legatee,  etc.,  may  bring  such  action ;  but  when  no 
trust  is  involved  and  no  advice  to  an  executor  or  other  trustee 
is  requested,  parties  claiming  under  or  against  a  will  can  not 
maintain  an  action  for  the  mere  purpose  of  obtaining  the  court's 
opinion  as  to  its  legal  meaning  or  effect,  29  O.  8. 147.  A  petition 
filed  under  this  section  by  an  executor,  statine  that  doubts  are 
entertained  by  himself  and  others  as  to  the  validity  of  a  certain 
provision  in  tne  testator's  will  requiring  him  to  erect  a  monu- 
ment, and  that  he  desires  the  direction  and  judgment  of  the 
court  whether  the  provision  is  valid,  but  not  ailegiug  that  there 
is  now  in  his  hands,  or  will  come  under  his  control,  any  money 
or  property  which  might  be  applied  in  defraying  such  expense, 
does  not  state  facts  sumctent  to  require  such  direction  or  judg- 
ment of  the  court,  35  O.  S.  503.  In  an  action  to  obtain  the  con- 
struction of  a  will,  the  petition  should  state  that  the  testetor  left 
property,  and  also  whether  real  or  personal  or  both,  43  Barb.  404, 
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410.  In  an  action  to  contest  the  yalidity  of  a  will,  the  petition 
must  allege  the  death  of  testator,  and  must  show  the  plaintiff  to 
have  some  interest  of  some  kind  in  the  subject  matter  inyolyed 
in  the  contest,  64  Ind.  53.  A  testator's  mental  unsoundness  is 
sufficiently  averred  by  an  all^»tion  that  at  the  time  of  signing 
the  supposed  will  he  was  not  of  sound  and  disposing  mind ;  but, 
on  the  contrary,  he  was  at  such  time  of  unsound  mind,  S.  C. 
Cal.  8  West  C.  Rep.  877.  It  is  not  necessary  to  name  the  persons 
exercising  undue  influence,  as  they  may  be  unknown  to  plaint- 
iff, Myrick's  Prob.  Cal.  259 ;  see  g  5858  et  seq. 

{  5061.    Each  cause  of  action  to  be  separately  stated, 

etc.    When  the  petition  contains  more  than  one  cause  of 

action,  they  shall  be  separately  stated  and  numbered. 

[51  V.  57,  §  86 ;  S.  &  C.  973.] 

The  irregularity  is  reached  by  motion  and  not  by  demurrer, 
10  O.  8.  441 ;  29  O.  8. 138;  otherwise  it  is  waived,  8  O.  8.  423;  30 
0. 8. 133 ;  2  C.  8.  C.  R.  14,  21 ;  and  the  refusal  of  a  motion  to 
compel  plaintiff  to  separately  state  his  causes  of  action  is  not 
ground  of  error  unless  the  opposite  party  is  prejudiced,  36  0. 8. 
43.  It  is  a  general  rule,  however,  that  facts  constituting  a  single 
cause  of  action  can  not  be  subdivided  into  two  or  more  causes 
of  action,  16  O.  8. 88;  8  0. 8. 215 ;  24  Fed.  Rep.  580;  and  where 
there  is  one  cause  of  action,  and  It  is  set  forth  in  several  counts, 

Elaintiff  may  be  compelled  by  motion  to  elect  on  which  one 
e  will  rely,  10  How.  Pr.  281 ;  8  0. 8.  215  16  O.  8. 281 ;  but  where 
he  is  uncertain  as  to  the  grounds  of  his  recovery,  or  there  is  a 
fair  and  reasonable  doubt  as  to  his  ability  safely  to  plead  them 
in  one  form,  he  may  set  forth  his  causes  of  action  in  distinct 
statements,  and  will  not  be  compelled  to  elect  as  between  them* 
65  How.  Pr.  1:  61  Cal.  209;  12  Abb.  n.  c.  309;  81  Hun  432;  as 
where  plaintiff  seeks  to  recover  upon  two  grounds,  both  of 
which  may  be  true,  and  he  does  not  know  which  one,  he  may 
state  them  as  separate  causes  of  action,  and  in  the  alternative  in 
one  petition,  9  Bull  355 ;  16  Bull  399  (but  see  1  G.  C.  R.  203, 207) ; 
and  since  our  statute  does  not  require  that  the  facts  shall  be 
stated  without  unnecessary  repetition,  this  mode  of  pleading 
can  not  be  regarded  objectionaole,  9  Bull  355.  **  There  may  be 
actually  two  grounds,  or,  being  only  one.  certain  supposed 
grounds  may  be  so  connected  that  the  plaintiff  will  not  be  able 
to  tell  in  advance  which  will  be  established  upon  the  trial.  The 
code  will  have  failed  in  its  chief  object  if  he  is  forbidden 
to  develop  every  ground  upon  which  he  bases  his  right  to 
recover,"  Bliss  Code  PI.  g  120;  see  Pomeroy  Rem.  §676;  27  Wis. 
327 ;  1  Abb.  Pr.  442.  In  an  action  against  a  railroad  comx>any 
for  killing  a  horse,  counting  on  neglect  to  keep  fences  in  repair 
and  negligence  in  running  its  trains,  the  court  overruled  a 
motion  to  compel  plaintiff  to  elect,  raying  that  the  addition  of 
a  tort  to  a  separate  and  distinct  act  in  violation  of  a  contract  did 
not  deprive  the  injured  party  of  the  right  to  complain  at  the 
same  time  of  both  wron^,  41  O.  8.  233. 

Single  causes  of  action— ^ustraiions.  The  following  are  instances 
of  single  causes  of  action :  8tatutory  damages  and  costs  of  pro- 
test on  a  bill  of  exchange,  1  H.  575 :  damages  for  fraud  in  the 
sale  of  diseased  sheep,  and  for  affecting  other  sheep  of  plaintiff, 
and  injuring  his  pasture,  21  O.  8.  655.  Loss  to  plaintiff  of  his 
wife's  services  and  the  expenditure  by  him  of  means  and  labor 
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in  healing  and  curing  for  himself  and  children*  loch  damages 
being  the  result  of  the  same  negligent  act,  oonstltnte  but  a  single 
cause  of  action,  67  Ind.  297.    items ''on  a  running  account  for 
merchandise  sold  constitute  but  a  single  cause  of  action,  and  a 
recovery  in  one  is  a  bar  to  a  subsequent  action  for  the  residue, 
18  Wend.  646,    A  change  of  the  grade  of  a  street  and  change  of 
the  sidewalk  to  correspond  are  parts  of  the  same  thing,  and  an 
abutter,  by  bringing  suit  for  the  recovery  of  damiwes  for  the 
one,  splits  up  his  cause  of  action  and  bars  himself  from  the 
right  to  sue  lor  the  other.  63  la.  36.    DilTerent  acts  of  fraud  in 
obtaining  money  and  dinerent  fraudulent  claims  at  different 
times  in  pursuance  of  an  allied  couspiracv,  mav  be  treated  as 
a  single  cause  of  action,  5  Hun  853;  63  K.  Y.  194.    A  petition 
which  avers  for  one  cause  of  action  a  mortgage  given  to  secure 
a  usurious  loan  and  demands  its  cancellation,  and,  for  another, 
avers  that  defendant  wrongfully  took  and  detained  chattels  tiped- 
fled,  32  Hun.  194 :  action  to  enforce  trust  and  determine  rights 
under  will,  2  C.  C  441.    A  n  entire  conversation  in  which  slan- 
derous words  wezeiused  may  constitute  a  single  cause  of  action. 
16,  la.  301.    Services,  a  part  of  which  were  rendered  to  a  firm  of 
which  defendant  was  surviving  nartner,  and  the  other  part,  un- 
der the  same  contract,  to  defenaant  alone,  may  be  sued  on  as  a 
.single  cause  of  action,  53  Wis:  188.     As  instances  of  separate 
causes  of  action,  may  be  mentioned :    An  iniury  to  a  cao  and 
an  injury  to  the  cab-driver  by  the  same  collision,  14  Law  Bep. 
Q.  B.  141;  distinct  contracts  of  sale.  15  Pick.  409;  28  Minn.  418; 
damages  by  overflow  to  property  assigned  to  plaintiff,  and  dam- 
ages by  overflow  after  he  became  the  owner,  1  D.'58.    In  action 
to  recover  damages  for  different  breaches  of  contract,  plaintiff 
not  required  to  separately  state  and  number  different  causes  of 
action  based  upon  each  separate  breach,  11 C.  C.  231.   Refusal  to 
sustain  motion  to  separately  state,  etc.,  when  not  error,  86  O.  8. 
43;  generally  25019. 

SUBDrVISION  m.     deicurber. 
2  5062.    When  defendant  may  d«miir  to  petition.    The 
defendant  may  demur  to  the  petition  only  when  it  ap- 
pears on  its  face  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  suhject  of  the  action.   - 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

3.  That  there  is  another  action  pending  between  the 
same  parties, for  the  same  cause. 

4.  That  there  is  a  misjoinder  of  parties  plaintiff. 

5.  That  there  is  a  defect  of  parties,  plaintiff  or  de- 
fendant. 

6.  That  several  causes  of  action  are  improperly  joined. 

7.  That  eepsLr&te  causes  of  action  against  several  de- 
fendants are  improperly  joined. 

8.  That  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.    [51  v.  57,  g  87 ;  8.  &  C.  973.] 

General  remarkt.    A  demurrer  la  a  pleading  under  the  code,  5 
How.  Pr.  206.    It  admits  the  truth  of  the  allegations  demurred 
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to,  25  O.  S.  349,  BO  far  as  is  necessary  to  determine  the  question 
raised,  6  0. 109;  but  it  only  admits  what  is  well  pleaded,  13  O.  S. 
228;  25  O.  S.  443:  82  O.  S.  44;  SO  O.  8.  37.  It  admits  the  truth  of 
facts  that  are  relevant  and  well  pleaded  so  &ur  as  is  necessary 
to  determine  the  question  raised,  25  O.  S.  349;  68  N.  Y.  294.  It 
does  not  admit  statements  of  lejral  conclusions,  80  O.  S.  41 ;  29  O. 
8. 841 ;  83  O.  S.  384 ;  nor  the  truth  of  conjectures,  26  O.  S:  452,  nor 
ayerments  as  to  the  meaning  or  contents  of  a  paper  set  forth,  in 
a  pleading  or  made  part  thereof,  68  N.  Y.  2M,  nor  inferences 
from  facts  which  do  not  support  them,  S3  0. 8. 384;  82  0. 8.  874. 
A  demurrer  searches  the  whole  record,  and  judgment  will  be 
friven  against  the  first  party  whose  pleading  is  defective,  10  O.  8. 
241 ;  Bliss  Ck)de  PI.  g  417a ;  26  O.  8.  632. 

A  general  demurrer  to  a  petition  containing  several  causes  of  ac- 
tion will  be  overruled  if  anyone  of  the  causes  of  action  is  suffi- 
ciently stated,  26  O.  8.  310 ;  16  0. 8. 455 ;  and  a  general  demurrer  to 
an  answer  must  be  overruled  if  anypart  of  the  answer  states  a  good 
defense,  1  Clev.  R.  219 ;  and  a  general  demurrer  to  each  of  the 
several  paragraphs  of  an  answer  will  be  overruled  where,  as  a 
whole,  they  state  a  srood  defense,  SO  O.  8.  306  ;  see  9  C.  C.  249. 

A  Joint  demurrer  by  several  defendants  will  be  overruled  if  a 
good  cause  of  action  is  stated  as  against  any  of  them,  9  Neb. 
515;  11  Neb.  192.  The  objection  to  which  a  demurrer  lies  must 
appear  upon  the  face  of  the  petition,  otherwise  they  should  be 
taken  by  answer,  10  Abb.  N.  C.  85.  One  can  not  demur  and  annoer 
at  the  fame  time  to  the  same  defense ;  he  must  elect  to  do  the 
one  or  the  other,  6  O.  8.  573 ;  10  0. 137.  It  is  not  good  practice  to 
demur  and  move  to  have  a  pleading  made  more  definite  and 
.  certain  at  the  same  time,  2  D.  499 :  and  it  is  irregular  to  file  two 
demurrers  to  the  tame  pleading,  38  Wis.  394 ;  but  where  two  de- 
murrers were  filed  to  a  petition,  one  for  failure  to  state  facts 
sufficient  to  constitute  a  cause  of  action  and  the  other  for  mis- 

Ioinder  of  causes  of  action,  and  no  objection  was  taken,  it  was 
leld  that  they  should  be  treated  as  one  demurrer  on  two 
grounds.    Id. 

A  demurrer  doe»  not  He  tor  an.  omission  to  attach  a  copy  of  an 
instrument  to  a  pleading,  12  O.  8.  60 ;  10.  Neb.  527,  to  a  biU  of  par- 
ticulars before  a  justice  of  the  peace,  1  C.  C.  R.  85,  where  mcts 
are  stated  as  matters  of  belief  only,  13  0. 8. 228,  forindefiniteness 
or  uncertainty  in  pleading,  8  O.  8.  298 ;  46  0. 8.  44.  It  does  not 
lie  to  a  process,  3  w.  L.  M.  195,  to  a  part  of  a  single  c^use  of  ac- 
tion, 2  C.  8.  G.  R.  14,  for  misnomer,  17  O.  607,  because  the  plead- 
ing is  not  separately  stated  or  numbered,  10  O.  8.  441.  It  does 
not  lie  to  a  petition  in  error,  2  W.  L.  M.  465,  to  a  prayer  for  relief, 
11  Neb.  192,  to  matters  of  form.  20  0. 100,  to  a  denial,  26  O.  8. 310; 
10  O.  8.  451,  and  semble  to  the  caption  of  a  pleading,  22  Kas. 
725,  729,  because  a  plea  or  answer  is  not  swdrn  to.  9!  Ind.  206. 
Argumentativeness  is  not  ground  of  demurrer,  100  Ind.  96,  The 
remedy  in  all  such  cases  is  by  motion,  and  it  is  only  when  the 
pleading  is  incurable  by  amendment  that  demurrer  lies,  see  2 
Bates  PI.  962.  A  demurrer  to  evidence  is  not  sanctioned  by  the 
code.  The  better  practice  is  to  move  to  exclude  the  evidence 
or  instruct  the  jury  that  it  is  insufficient,  34  O.  8.  294 ;  see  45  O. 
8.  130. 

Waiver.  A  failure  to  demur  waives  every  objection  except  those 
to  the  jurisdiction  of  the  court,  and  that  facts  sufficient  to  con- 
stitute a  cause  of  action  are  not  stated,  g  5064;  13  O.  8.  72.  A 
demurrer  is  waived  by  filing  an  answer.  12  O.  8.  60;  7  Neb.  237. 
Filing  an  answer  with  a  demurrer  to  the  same  defense  waives 
the  demurrer  ^  30  la.  2^.    Filing  a  demurrer  to  an  amended 


101  DBM URSBB.  { 6062 

pleading,  waivei  demurrer  to  oricinal,  44  la.  512.  Waiver  of 
error  hy  answer,  etc.,  33  O.  S.  555;  bat  we  19  Boll  290  at  to 
statute  of  limitations ;  and  where  the  oonrt  below  sustains  a 
demurrer  and  the  plaintiff  afterwards  files  a  new  amended 
petition  he  waiyes  any  error  that  may  have  been  committed  in 
sustaining  the  demurrer  to  the  first  pleading,  16  O.  8.  1.  A 
demurrer  Is  waived  by  submitting  to  an  appeal,  18  O.  8.  72,  75: 
and  error  in  sustaining  a  demurrer  is  waived  by  setting  up  the 
same  matter  in  the  answer  or  reply,  17  O.  8.  390;  23  O.  8.  L 

MUeeUanemu^  When  a  demurrer  i$  dbbndoned  or  viUtdravn 
it  is  no  longer  a  part  of  the  record,  H  O.  204;  74  N.  Y.  496. 
Taking  leave  to  repi  v  is  equivalent  to  withdrawing  a  demurrer, 
10  0. 405;  but  if  defendant's  demurrer  be  overruled  with  per- 
mission to  withdraw  it  upon  terms,  and  he  goes  to  trial  without 
complying  with  the  terms,  the  demurrer  will  form  a  part  of  the 
record,  and  la  an  admission  of  the  facts  stated  in  the  pleadings 
to  which  it  is  interposed,  Boone  Code  PI.  {46;  22  If.  Y.  472. 
Where  a  demurrer  to  an  answer  la  good  aa  to  one  defense  and 
bad  as  to  another,  it  should  be  sustained  in  part  and  overmled 
in  part,  35  Hun  410.  Final  judgment  may  be  rendered  on  de- 
murrer, 22  O.  8. 159;  24  O.  8. 445:  and  leave  to  amend  need  not 
be  sranted  unless  asked  for,  22  0. 8. 159;  and  Judgment  by  de- 
fault may  be  rendered  after  sustaining  a  demurrer  to  an  answer, 
3  BuU  894;  6  Id.  247;  but  judgment  on  demurrer  is  Improper 
In  a  will  contest.  14  0. 8. 157.  If  the  eauH  it  equatty  diMdei  a 
demurrer  must  be  overruled,  12  O.  21.  Waiver  by  answerHig 
over,  see  45  O.  S.  543 ;  12  Bull  319. 

That  the  court  has  no  jurisdiction^  etc.  A  demurrer  for  want  of 
jurisdiction  of  the  person  will  rarely  lie  for  the  reason  that 
the  pleadings  do  not  show  the  residence  of  the  parties.  Bliss 
Code  PI.  1 406.  An  objection  for  want  of  lurisdletion  may  be 
taken  by  demurrer  where  It  appears  upon  tne  face  of  the  plead- 
ings, 32  O.  S.  002 :  otherwise  It  must  be  oy  answer,  14  Hun.  80;  15 
How.  Pr.  600.  It  is  not,  however,  waived  if  not  taken  by  de- 
murrer or  answer,  1 6064;  4  Abb.  n.  c.  HI.  It  may  be  raised  at 
any  stage  of  the  proceedings.  It  may  be  raised  on  appeal,  86 
Barb.  88.  <*  The  meaning  of  the  clause  that  the  court  has  no 
Jurisdiction,  etc.,  is  that  tne  person  is  not  subject  to  the  juris- 
diction of  the  court,  and  not  that  the  suit  has  not  been  regu- 
larly commenced.  If  the  suit  has  not  been  regularly  com- 
menced, the  defendant  must  relieve  himself  from  such  irregu- 
larity by  motion,"  8  Barb.  541 ;  s.  c.  5  How.  Pr.  96.  A  demurrer 
only  looks  to  the  pleading,  and  not  to  the  process,  58  6a.  199. 
If  a  demurrer  be  interposed  to  a  petition  containing  several  . 
causes  of  action  properly  united,  but  of  one  of  which  the  court 
has  no  jurisdiction,  It  will  be  overruled  if  it  is  to  the  whole 
petition,  and  assigns  no  cause  of  demurrer  except  the  improper 
union  of  several  causes  of  action,  8  Duer.  643.  The  demurrer  in 
such  case  should  be  limited  to  the  cause  of  action  of  which  the 
court  has  no  jurisdiction,  Boone  Code  Fl.  I  Al,  A  demurrer  to 
the  sufdciency  of  the  petition  does  not  raise  the  question  of  the 
jurisdiction  of  the  court.  It  is  a  specific  ground  of  demurrer 
and  should  be  assigned,  48  O.  8.  558. 

,  ThatpCaintiff^  has  not  legal  capaeiiy  to  sue.  The  objection  that 
plaintiff  has  not  legal  capacity  to  sue,  when  it  appears  on  the 
face  of  the  petition,  should  be  taken  by  demurrer,  13  0. 8. 210 ;  11 
C.  C.  269.  Unless  taken  by  demurrer  or  answer,  it  is  waived;  14  0. 8. 
448 ;  36  0. 8. 68.  It  lies  where  a  partnership  does  not  show  a  right 
to  sue  under  §  5011, 13  0. 8. 210 ;  where  it  appears  upon  the  face  of 
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the  pleadings  that  plaintiff  suing  as  a  corporation  is  not  such,  26 
O.B.  565 ;  29  Bull 61 ;  40  Barb.  571 ;  37  N.  Y.  648 ;  where  some  legal 
disability  of  the  plaintiff,  such  aa  infancy,  idiocy,  or  coverture,  Is 
disclosed,  31  Ind.  355 ;  11  Kas.  128 ;  16  Neb.  483.  It  is  held  that  it  can 
only  be  sustained  on  these  grown  ds,  67  Ind .  570.  Mr.  Bliss  says  that 
this  is  too  narrow  a  view  to  take  of  the  statute,  and  that  incap^bc- 
ity  to  sue  may  arise  from  want  of  title  to  the  character  in  which 
plaintiff  sues,  Bliss  CodePl.  g  408,  citing  Moak's  Van  Stan  Voord 
[<'668] ;  as  when  an  executor  does  not  appear  to  have  proved 
the  will  of  his  testator,  or  appears  to  have  proved  it  in  an  im- 
proper or  Insufficient  court,  as  he  does  not  snow  a  complete  title 
to  sue  as  executor,  a  demurrer  will  lie.  Bliss  Code  PL  g  408 ;  Mit- 
ford's  £q.  PI.  ['^55] ;  and  when  an  action  is  brought  by  a  foreign 
executor  or  administrator,  without  showing  authority  from  me 
state  in  which  the  proceeding  is  had,  a  -demurrer  will  lie  for 
want  of  capacity  to  sue,  26  How.  Pr.  15 ;  and  where  an  invalid 
appointment  of  a  receiver  has  been  made,  demurrer  should  lie 
for  incapacity  to  sue,  3  Abb.  Pr.  119.  In  a  writ  of  quo  warranto 
ui>on  the  relation  of  certain  persons,  a  general  demurrer  will 
not  raise  the  question  aa  to  the  right  of  the  relators  to  sue,  but 
their  want  of  capacity  should  be  specifically  made  the  ground 
of  demurrer,  53  K.  Y.  648.  Where  plaintiff,  though  having  an 
interest  in  the  subject  of  the  suit  and  relief  demanded,  does 
not  show  a  right  to  appear  in  court  and  demand  relief  in  his 
own  name,  see  77 'Mo.  105 ;  48  O.  S.  559.  It  should  be  specially 
assigned.  Id.  The  statute  of  limitations  not  raised  by,  11  Bull 
283.    Effect  of  failure  to  demur,  50  O.  S.  667,  681. 

Thai  there  ia  another  action  pendingy  etc.  This  objection  must 
appear  upon  the  face  of  the  petition  to  admit  of  demurrer, 
7  Kobt.  1^ ;  42  Ind.  632 ;  otherwise  it  must  be  taken  by  answer, 
5  How.  Pr.  51.  It  is  sufficient  if  the  other  action  pleaded  was 
pending  at  the  commencement  of  the  suit,  21  Ind.  98.  The 
character  of  the  prior  action  is  not  material  if  full  relief  could 
have  been  given  tnerein,  16  Barb.  461;  but  if  it  was  for  relief ,  which 
could  not  be  granted  in  the  action  demurred  to,  the  demurrer 
will  not  be  sustaiued,  5  N.  Y.  357 ;  nor  if  the  prior  action  is  pend- 
ing in  the  United  States  court  or  the  court  of  a  sister  state,  5 
C.  C.  432 ;  31  Barb.  364 ;  6  How.  Pr.  61.  It  must  appear  that  both 
actions  are  for  the  same  cause  of  action,  16  Abb.  Fr.  98,  and  that 
the  party  demurring  was  a  party  to  the  former  suit,  11  Hun  428, 
though  it  is  not  essential  that  he  commenced  it,  6  How.  Pr.  279 ; 
16  Barb.  461 ;  contra,  41  Cal.  61. 

Misjoinder  of  parties  plaintiff.  By  misjoinder  is  meant  excess 
of  parties.  Bates  PL  67 ;  31 0.  8. 15,  20.  Misjoinder  of  parties  de- 
fendant Is  not  ground  of  demurrer,  32  O.  S.  299;  31 0.  S.  15;  12 
O.  S.  273.  The  objection  must  be  taken  by  demurrer  when  it 
appears  upon  the  face  of  the  petition,  29  Cal.  637.  It  can  not  be 
raised  by  demurrer  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  51  Cal.  511.  It  may  be 
pleaded  in  the  answer,  49  Cal.  155.  It  must  be  specific,  4  C.  C. 
340 ;  7  Colo.  477.  The  objection  must  be  raised  in  the  court  be- 
low, 81  Ark.  480.  The  misjoinder  must  have  existed  as  a  ground 
of  demurrer  when  the  issue  was  made,  22  Hun  150, 157.  Where 
plaintiff  brings  suit  in  his  individual  right,  and  also  in  his  rep- 
resentative capacity,  a  demurrer  on  this  jground  will  be  sus- 
tained, 59  Cal.  293.  Where  there  Is  a  misjoinder  of  parties,  it 
matters  not  that  the  petition  makes  a  good  cause  of  action 
against  some  ox  the  parties,  or  against  each  separately,  16  O.  B. 
1, 8.   *•  Where  a  joint  right  was  averred  in  several  plaintifb,  but 
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the  facts  showed  a  several  right  in  one,  this  is  not  a  case  of  mis- 
joinder of  plaintiiTs,  but  a  case  of  failure  of  proof  in  not  show- 
ing the  joint  cause  of  action  alleged ;  and  if  apparent  on  the 
face  of  the  petition,  demurrer  lay.  or  the  objection  oould  be 
raised  by  answer,  and  is  not  waived  by  failure  to  object,"  Bates 
PI.  68,  citing  13  O.  S.  72 ;  17  O.  8. 823 ;  Id.  183.  "  Where  two  causes 
of  action  upon  contract  are  joined  in  the  same  action,  a  demur* 
rer  to  the  complaint  upon  the  ground  that  all  the  defendants 
are  not  affected  by  both  causes  of  action  lies  at  the  instance  of 
the  defendant  so  affected.  The  objection  Is  not  to  misjoinder 
of  |>arties,  but  of  causes  of  action,  and  the  rule  that  defendant 
against  whom  a  good  cause  of  action  is  pleaded  must  demur 
because  too  many  are  joined  does  not  apply,"  Bliss  Code  PL  citing 
94  N.  Y.  22. 

That  several  causes  of  action  are  improperly  jaiTted.  The  objec- 
tion may  be  taken  by  answer,  J  5064;  1 H.  32:  2  W.  L.  H.  497.  If 
not  taicen  by  demurrer  or  answer,  it  ia  waived,  1  U.  32 ;  10  O.  8. 
437;  9  C.  C.  469.  The  demurrer  must  be  specific,  otherwine  the 
question  of  misjoinder  will  not  be  regarded,  61  Cal.  431.  It  will 
lie  only  when  a  union  of  the  causes  of  action  is  forbidden,  88 
19.  Y.  21 ;  where  there  is  a  union  of  causes  of  action,  to  one  of 
which  is  an  additional  though  unnecessary  party,  94  N.  Y.  22, 
and  though  the  causes  of  action  improperly  united  are  not  sep- 
arately stated,  60  N.  Y.  427,  the  omission  to  state  them  in 
separate  counts  does  not  deprive  defendant  of  the  right  to  de- 
mur. Id. ;  64  N.  Y.  173.  A  demurrer  for  misjoinder  of  actions  can 
not  be  defeated  by  claiming  that  the  pleading  foils  to  state  more 
than  one  cause  of  action,  63  How.  Pr.  854.  It  does  not  lie  on  this 
ground  when  causes  of  action  which  may  have  been  united  in 
one  pleading,  bad  they  been  separately  stated,  have  been  im- 
proi>erly  mingled  in  one  count,  64  N.  Y.  173 ;  the  remedy  is  by 
motion.  Id.;  29  O.  8.  144;  6  Kas.  547;  nor  where  the  petition 
contains  a  single  cause  of  action,  though  stated  in  aifferent 
counts  as  separate  causes  of  action,  80  O.  S.  308 ;  13  Kas.  351 ;  nor 
where  the  petition  states  a  single  cause  of  action,  but  asks  sev- 
eral distinct  forms  of  relief,  all  properly  obtainable  under  the 
facts  stated,  41 N.  Y.  107.  Amendment  not  stating  cause  of  action , 
not  a  misjoinder,  40  O.  8. 507.    Bee  7  C.  C.  154 ;  9  Id.  469. 

D^ect  of  parties,  A  defect  is  a  deficiency  and  not  excess  of 
parties,  7  Abb.  Pr.  41 ;  17  N.  Y.  592;  12  How.  Pr.  134.  Demurrer 
will  lie  on  this  ground  only  where  it  appears  from  the  face  of  the 
petition  that  there  is  a  defect,  81 0. 8. 15.  Where  the  defect  does 
not  appear  on  the  face  of  the  petition,  objection  may  be  taken 
by  answer,  g  5064.  The  objection  is  waived  if  not  taken  by 
demurrer  or  answer,  14  0. 8. 448 ;  27  How.  Pr.  336.  The  demurrer 
must  specify  the  particular  defect  objected  to,  and  it  is  not  suffi- 
cient if  it  follows  the  words  of  the  statute  merely,  18  Abb.  442 ; 
91  Ind.  182.  A  demurrer  that  plaintiff  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  does  not  raise  the  question 
of  defect  of  parties,  48  Cal.  514.  The  party  demurring  must  ap- 
pear to  have  an  interest  in  having  the  omitted  parties  joined  to 
sustain  a  demurrer  on  this  ground,  28  Barb.  602 ;  14  Abb.  Pr.  80, 
or  to  be  prejudiced  by  the  non-joinder,  30  How.  Pr.  271.  But  a 
demurrer  for  non-joinder  is  not  well  taken  if  the  court  can 
determine  the  controversy  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights,  6  How.  Pr.  99;  but  if  it  appear 
that  the  presence  of  other  persons  is  necessary,  and  the  court 
^D  not  determine  the  controversy  without  them^  the  demurrer 
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will  be  Btifttained,  7  Ck>lo.  296.  A  demurrer  on  this  nonnd  has 
been  held  proper  in  an  action  against  one  of  two  obligors  upon 
a  joint  obligation,  33  How.  Pr.  80 ;  in  an  action  for  trespass  upon 
land  heldln  common,  where  it  appeared  by  the  petition  that 
plaintiffs  were  only  part  of  the  owners  but  it  did  not  appear  that 
the  others  were  joined,  37  N.  Y.  372;  where  a  contract  was  made 
with  two  persons  jointly,  and  one  of  them  sued  on  it  as  a  several 
contract,  oO  Cal.  222;  where  a  plaintiff  brought  an  action  to  re- 
cover damages  for  the  conversion  of  a  chattel,  and  it  appeared 
upon  the  face  of  the  petition  that  he  claimed  to  be  owner  of  a 
third  interest  therein,  24  Hun  448.  It  was  formerly  the  rule  that 
a  demurrer  for  defect  of  parties  would  not  lie  unless  it  affirma- 
tively appeared  by  the  pleading  that  the  person  who  should  have 
been  made  a  party  was  living  at  the  time  the  action  was  com- 
menced, 11  How.  Pr.  669;  23  How.  Pr.  97 ;  but  this  rule  is  abro- 
gated, and  a  demurrer  will  lie  now  unless  it  appears  on  the 
tece  of  the  petition  that  the  omitted  parties  are  dead,  83  How. 
Pr.  80 ;  53  How.  Pr.  83  ;  see  51 0.  S.  488 ;  error,  8  C.  C.  619. 

That  the  petition  does  not  state  facta  mMcient  to  conttUtUe  a  eattm 
of  action.  The  objectiou  on  this  ground  is  not  waived  by  failure 
to  demur  or  answer,  g  5064.  It  may  be  taken  at  any  stage  of 
the  case,  82  N.  Y.  897,  before  final  judgment  in  error;  but  if  snch 
objection  has  not  been  made  prior  to  filing  the  petition  in 
error,  it  should  in  some  form  appear  in  the  record  of  the  review- 
ing court  before  the  case  is  heard,  30  O  S.  133.  It  may  be  stated 
in  the  language  of  the  statute,  80  Cal.  666;  but  in  demurring  on 
account  of  the  statute  of  limitations  the  better  practice  is  to 
state  the  grouud  specifically  29  0. 8. 245,  250.  It  lies  where  the 
petition  omits  a  material  fact  necessary  to  the  plaintiff's  cause 
of  action,  14  Abb.  Pr.  282;  where  the  action  is  prematurely 
brought,  21  Ark.  186;  11  Cal.  114;  contra,  5  Hun  28:  19  N.  Y.  271; 
where  the  facts  stated  do  not  entitle  the  plaintiff  to  the  relief 
demanded,  though  they  would  have  entitled  him  to  some  other 
relief  had  he  demanded  it,  29  Hun  422;  where  the  petition  fails 
to  show  any  connection  between  the  facts  alleged  and  the  party 
interposing  the  demurrer.  3  E.  D.  Smith  677;  where  a  petition  by 
several,  jointly,  fails  to  snow  a  joint  cause  of  action,  94  Ind.  64; 
13  0. 8.  72:  17  O.  S.  183;  where  it  appears  on  the  face  of  the 
pleading  that  the  cause  of  action  is  barred  by  the  statute  of  limi- 
tations, 8  O.  8.  215 ;  44  O.  8.  12.  It  does  not  lie  for  a  defective 
statement  of  facts.  14  O.  S.  200 ;  30  O.  8.  308 ;  nor  where  the  peti- 
tion contains  several  causes  of  action  only  one  of  which  is  good, 
26  O.  8.  310 ;  see  16  O.  S.  1 ;  Id.  455.  It  does  not  reach  the  ques- 
tion of  the  jurisdiction  of  the  court,  48  0. 8. 558 ;  nor  of  defect  of 
parties,  38  Cal.  514:  nor  of  capacity  of  plaintiff  to  sue,  10  Abb. 
n.  c.  85;  nor  of  misjoinder  oi  parties.  12  How.  Pr.  547.  It  does 
not  lie  to  the  prayer  for  relief,  56  How.  Pr.  452;  nor  the  date  in 
the  verification,  5  Hun  114 ;  nor,  it  seems,  to  the  caption  of  the 
petition,  22  Kas.  729.  It  can  not  be  sustained  where  the  petition 
entitles  the  plaintiff  to  some  relief,  though  not  the  relief  prayed 
for,  60  How.  Pr.  511 ;  but  see  29  Hun  422. 

i  5068.  Demurrer  must  be  ipeoifio.  The  demurrer 
shall  specify  the  grounds  of  objection  to  the  petition  i 
and  unless  it  does  so,  it  shall  be  regarded  as  objecting 
only  that  the  petition  does  not  state  facts  sufficient  to 
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constitate  a  cause  of  action,  or  that  the  court  has  not 

jurisdiction  of  the  subject  matter.     [61  ▼.  57,  {  88 ;  S.  A 

C.  975.] 

The  better  practice  in  demurring  on  account  of  the  statate  of 
limitationa  is  to  state  the  ground  Bpecifically,  29  O.  S.  245, 250; 
44  0.S.12. 

g6064.  When  objeetion  may  be  taken  by  answer. 
When  waiTed.  When  anj  of  the  defects  enumerated  in 
i  5062  do  not  appear  upon  the  face  of  the  petition,  the 
objection  may  be  taken  bj  answer  (1);  and  if  no  objec- 
tion be  taken  either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same  (2),  except 
only  the  objection  to  the  jurisdiction  of  the  court  (o), 
and  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  (4).  [51  y.  57,  2  89 ;  S.  A  C. 
975.] 

See  g  5062.  1.  Where  it  appears  in  the  petition  in  an  action 
brought  by  two  plain tiffii  that  the  cause  of  action  is  not  joint  but 
several,  the  right  to  set  up  such  defense  by  answer  is  not  waived 
by  failure  to  demur,  17  O.  8.  823.  2.  Objection  to  the  legal 
capacity  of  a  married  woman  to  sue  alone,  and  to  defect  of  par- 
ties, is  waived  by  failure  to  answer  or  demur,  14  O.  8. 448.  8.  18 
O.  S.  621.  4.  This  objection  may  be  taken  advantage  of  at  any 
time  before  final  judgment  in  error,  90  O.  S.  133;  bnt  it  should 
appear  in  the  record  of  reviewing  court.  Id. 

An  objection  not  taken  advantage  of  by  demurrer  or  answer 
deemed  waived  where  defendant  joined  issue  and  went  to  trial 
though  petition  was  demurrable  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  36  O.  8.  454,  456.  If  there  is  no 
cause  of  action  in  existence  at  the  time  the  action  was  com- 
menced there  Is  nothing  conclusively  waived  by  failure  of  de- 
fendant below  to  demur  or  answer,  25  O.  8.  629,  635.  Where  a 
corporation,  in  its  petition  made  no  averment  of  its  corporate 
existence  and  no  objection  was  made  by  answer  or  otherwise 
until  after  judgment,  the  defect  is  waived,  40  0. 8. 517.  The  propo- 
sition that  where  no  objection  is  made  by  demurrer  or  answer  on 
account  of  the  defect  of  i>artle8,  the  objection  is  deemed  waived, 
applies  only  in  cases  where  it  is  competent  for  the  party  pleading, 
to  waive  the  objection.  But  where  the  presence  of  an  absent 
party  is  essentiin  to  the  determination  of  the  controversy  the 
parties  can  not  waive  the  objection.  The  court  in  such  case 
must  order  the  party  to  be  brought  in,  35  O.  8. 642.  The  bar  of 
the  statute  of  limitations  must  be  set  up  in  the  answer.  A  gen- 
eral denial  does  not  allow  of  the  defense  on  the  trial,  30  0. 8. 184. 

35065.  Kiqoinder.  When  seyeral  petitionf  may  be  filed. 

When  a  demurrer  is  sustained  on  the  ground  of  misjoinder 

of  several  causes  of  action  in  a  petition  or  answer,  the 

court,  on  motion  of  the  party  who  filed  the  pleading,  shall 

allow  him,  with  or  without  costs,  in  its  discretion,  to  file 

several  petitions,  each  including  such  of  the  causes  of 

action  as  might  have  been  joined ;  and  an  action  shall 

be  docketed  for  each  of  the  petitions,  and  the  same  shall 
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be  proceeded  in  without  further  service.    [51  y.  57,  2  90; 

S.  &  C.  975.] 

14  Kas.  130.  This  section  applies  as  well  where  the  objection 
to  the  misjoinder  of  causes  of  action  is  made  hy  answer  as  by 
demurrer,  1  H.  32. 

3  ff066.    Demurrer  to  part  and  answer  to  part.    The 

defendant  may  demur  to  one  or  more  of  the  several 

causes  of  action  stated  in  the  petition,  and  answer  as  to 

the  residue.    [51  v.  57,  §  91 ;  S.  &  C.  975.] 

But  a  party  can  not  demur  and  answer  to  the  same  cause  of 
action,  or  reply  and  dem  ur  to  the  same  defense,  at  the  same  time, 
6  O.  S.  473 ;  9  0. 136 ;  10  0. 137. 

2  5067.  Bemurrer  to  reply.  The  defendant  may  also 
demur  to  the  reply,  or  to  a  separate  traverse  or  avoid- 
ance contained  m  the  reply,  of  a  defense  or  counter- 
claim, on  the  ground  that  it  is  insufficient  in  law,  upon 
its  face. 

Demurrer  lies  to  a  reply  when  it  does  not  support  the  peti- 
tion. Where  there  is  a  departure,  1  C.  S.  C.  R.  12.  Failure  to 
demur  to  a  reply  that  does  not  contain  new  matter  sufficient  to 
avoid  a  defense  does  not  waive  the  right  to  object  to  the  suffi- 
ciency of  the  reply,  31  O.  S.  492.  Error  in  sustaining  a  demurrer 
to  a  reply  setting  up  new  matter  sufficient  to  avoid  a  defense  is 
ground  for  a  reversal  of  judgment,  unless  the  record  shows  such 
error  to  have  been  otherwise  waived,  18  O.  S.  353 ;  but  a  judg- 
ment will  not  be  reversed  for  error  in  sustaining  a  demurrer  to 
a  reply  when  plaintiff  on  leave  files  an  amended  reply,  presen^ 
ing  the  same  issues  in  addition  to  others,  and  the  case  proceeds 
to  trial  and  final  judgment  upon  the  issues  thus  presented, 
23  O.  S.  1. 

§  6068.  Plaintiff  may  demur  to  answer.  The  plaintiff 
may  demur  to  a  counter-claim,  set-off,  or  defense  con- 
sisting of  new  matter  contained  in  the  answer,  on  the 
ground  that  it  is  insufficient  in  law,  on  its  face. 

An  objection  to  the  sufficiency  of  the  answer  should  be  taken 
by  demurrer  when  it  relates  to  matters  of  substance,  10  O.  S.  501 ; 
but  where  the  Insufficiency  consists  in  indefiniteness  and  un- 
certainty of  statement  the  remedy  is  by  motion,  20  Kas.  462;  30 
O.  S.  308,  where  the  meaning  can  not  be  mistaken,  87  Ind.  84. 
A  demurrer  will  not  lie  because  of  argumentativeness  or  sur- 
plusage, 13  Abb.  Pr.  334;  nor  for  irrelevant  matter  merely,  1 
Duer.  242;  nor  because  the  allegations  of  the  answer  are  hypo- 
thetical, 9  Bosw.  679 ;  nor  for  want  of  verity  in  the  allegations  of 
the  answer,  21  la.  441;  nor  because  it  contains  inconsisteut 
statements,  10  Kas.  298;  nor  where  the  facts  are  stated  in  the 
pleading  as  matter  of  belief,  13  O.  S.  228 ;  and  where,  in  an 
answer  seeking  equitable  relief,  the  defendant  sets  up  a  partial 
but  not  complete  bar  it  is  not  demurrable,  18  O.  S.  490.  A  de^ 
fense  inartificially  drawn,  which  commingles  denials  and  new 
matter,  can  not  for  that  reason  be  held  bad  on  demurrer  if  by 
liberal  construction  its  allegations  state  a  defense,  10  Abb.  Pr. 
362;  and  where  the  facts,  if  well  stated,  would  constitute  a  de- 
fense a  general  demurrer  for  want  of  facts  sufficient  to  state  a 
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yalid  defeuse  will  not  be  rastaiued,  80  0. 8.  808;  aud  where  the 
answer  as  a  whole  shows  a  valid  defense  a  general  demuner  to 
each  of  the  numbered  paragraphs  in  the  answer  ia  not  well 
taken,  29  O.  S.  341 ;  nor  where  the  answer  contains  seyeral  dis- 
tinct grounds  of  defense  and  one  of  them  is  sufficient  to  bar  the 
action,  16  O.  S.  455 ;  nor  where  different  grounds  of  defense  are 
improperly  intermingled  in  one  statement,  25  Wis.  703.  The 
remedy  is  by  motion.  Id.  A  general  demurrer  to  an  answer 
which  contains  new  matter  and  a  specific  denial  of  certain  alle- 

SEitions  in  the  petition  should  be  overruled  if  the  allegations 
enied  are  material  to  the  plaintiff's  right  of  action,  26  O.  S.  8ia 
A  demurrer  searches  the  whole  record,  and  judgment  will  be  ^ven 
against  the  party  first  at  fault  in  pleading,  10  O.  B.  241 .  7  O  iPU  1) 
229.  A  demurrer  to  the  reply  reaches  the  cross^petition,  26  O. 
S.  652.  The  defendant  may,  on  argument  of  demurrer,  attack 
the  petition  on  the  ground  that  the  court  has  no  jurisdiction, 
or  that  the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  if  it  appears  that  the  objections  thus  raised 
are  well  taken,  the  defendant  will  be  entitled  to  judgment  not- 
withstanding the  defects  in  the  answer,  32  N.  Y.  897 ;  2  Abb.  Pr. 
365;  32  Hun  446;  but  the  rule  that  the  demurrer  reachea  the 
first  defective  pleading  is  subject  to  the  qualification,  that  it  is 
only  an  objection  to  the  jurisdiction,  or  that  the  netitloa  does 
not  state  mcts  sufficient  to  constitute  a  cause  of  action  that 
searohes  the  record  upon  a  demurrer  to  the  answer,  7  Minn. 
502; 

The  demurrer  must  lie  to  the  whole  of  the  answer  or  a  particular 
and  separate  defense.  It  can  not  be  directed  to  a  part  of  an 
entire  defense  or  certain  lines  thereof,  4  How.  Pr.  413.  On  de- 
murrer to  an  entire  defense,  it  is  error  to  sustain  it  as  to  part 
and  to  strike  out  the  remainder,  9  Minn.  356;  but  when  tbe  an- 
swer sets  up  several  distinct  defenses  on  demurrer  part  may  be 
held  good  and  the  others  bad,  12  la.  191.  If  a  paragraph  of  an 
answer  is  addressed  and  limited  to  a  part  only  of  tne  petition, 
and  as  to  that  portion  states  a  good  deiense,  there  is  no  error  in 
overruling  a  demurrer  to  such  partial  answer,  92  Ind.  225.  In 
an  action  on  two  promissory  notes,  an  answer  purporting  to  bar 
the  action  which  only  alleges  matter  in  defense  is  insufficient 
on  demurrer,  86  Ind.  260.  A  general  demurrer  to  an  answer 
which  contains  new  matter  and  a  specific  denial  of  certain  al- 
legations in  the  petition  should  be  overruled  if  tiie  allegations 
denied  are  material,  26  O.  8.  310. 

A  demurrer  admits  only  such  allegations  as  are  weU  pleaded, 
32  O.  S.46;  it  does  not  admit  conclusions  of  law,  33  O.  8.  884; 
nor  allegations  which  it  appears  upon  the  pleadings  that  the 
pleader  is  estopped  to  make,  47  la.  129;  nor  those  which  are 
impertinent  and  immaterial,  86  Ind.  323;  nor  matters  of  which 
the  court  takes  notice,  as  the  enactment  of  public  statutes,  11 
Wis.  14 ;  and  where  the  allegations  of  the  answer  are  contra- 
dictory it  only  admits  those  which  the  law  adjudges  to  be  true, 
10  Abb.  Pr.  370. 

A  demurrer  lies  to  a  counter-claim  where  the  cause  of  action 
stated  as  a  counter-claim  is  such  that  an  action  upon  it  can  not 
be  maintained  by  the  defendant  alone  ^^nst  the  plaintiff 
alone,  2b  Minn.  155.  If  the  counter-claim  contain  irrelevant  or 
redundant  matter,  the  remedy  is  by  motion,  and  not  demurrer, 
24  How.  Pr.  329.  Where  a  demurrer  was  interposed  to  a  counter- 
claim as  set  up  in  one  paragraph  of  the  answer,  it  was  held  that 
defendant  did  not  waive  hfa  exception  to  the  ruling  on  the  de- 
murrer hx  afterwards  filing  an  amendment  to  another  i^aragrapn 
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of  his  answer,  in  which  amendment  there  was  no  reierenoe  to 
the  counter-claim,  62  la.  477.  On  OYerrulinff  a  demurrer  to  a 
counter-claim,  no  judgment  shouid  be  entered  until  all  the  is- 
sues are  disposed  of,  9  Hun.  633. 

Judgment  wiU  not  be  reversed  for  error  in  sustaining  a  demurrer 
to  the  answer  where  all  the  averments  in  it  were  contained  in 
an  amended  answer  on  which  issue  was  taken,  17  O.  8.  336;  and 
judgment  will  not  be  reversed  for  error  in  refusing  leave  to  re- 
plv  after  demurrer  to  the  answer  is  overruled.  It  is  a  final  sub- 
mission unless  leave  is  obtained  to  reply  or  amend,  24  O.  8.  445 ; 
erroneously  sustaining  a  demurrer  to  a  good  answer  is  not 
ground  of  reversal  where  the  defendant  amends  but  gets  the  ben- 
efit in  his  amendment  of  the  averments  of  the  original  answer,  3 
C.  C.  228 ;  overruling  not  ground  for  reversal  when  demurrant 
not  prejudiced,  3  C.  C.  620 ;  see  2  Id.  321. 

A  aemurrer  is  vxtived  by  voluntarily  replying  to  a  paragraph  of 
the  answer  while' the  demurrer  is  pending,  92  Ind.  247 :  but  when 
the  answer  is  held  bad  on  demurrer,  tne  d^fendlani  does  not 
waive  his  exceptions  to  rulings  on  the  demurrer  by  amending 
his  answer  so  as  to  set  up  a  new  defense,  but  such  waiver  follows 
only  where  the  amendment  is  designed  to  supply  an  omission 
or  cure  a  defect  pointed  out  by  the  demurrer,  60  la.  16.  Error  in 
sustaining  a  demurrer  is  waived  by  setting  up  the  same  matter 
in  the  answer  or  reply,  17  0. 8. 330 ;  23  0. 8. 1. 

2  5069  Demurrer  to  connter-claim,  etc.,  when  defiend- 
aat  demaiidi  affirmatiye  relief.  The  plaintiff  may  also 
demur  to  a  counter-claim  or  set-off,  upon  which  tne  de^ 
fendant  demands  an  affirmative  judgment,  when  it  ap- 
pears on  its  face  either : 

1.  That  the  court  has  no  jurisdiction  of  the  suhject 
thereoL 

2.  That  the  defendant  has  not  legal  capacitor  to  recover 
upon  the  same. 

3.  That  there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause. 

4.  That  the  counter-claim  is  not  of  the  character  speci- 
fied in  ?  5072. 

5.  That  the  coanter-claim  or  set-off  does  not  -state 
facts  sufficient  to  entitle  the  defendant  to  the  relief  de- 
manded. 

8ee25062. 

gUBDIYISION  IV.      AJN8WBB. 

i  5070.  What  the  answer  must  contain.  The  answer 
shall  contain: 

1.  A  general  or  specific  denial  of  each  material  alle- 
gation of  the  petition  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  s  de- 
fense, counter-claino.  or  set-off,  in  ordinary  and  concise 
language.    [61  v.  67,  |  92 ;  S.  &  C.  976.] 
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€feneral  denied.  Only  facte  mmteiial  to  the  oaoae  of  action  should 
be  denied.  A  denial  of  any  other  facte  preaente  an  immaterial 
lame,  and  if  onlv  such  iasues  are  maoe  the  answer  may  be 
strii^en  out  as  mvolous,  or  the  plaintilT  may  disregard  it  and 
take  judgment.  Bliss  Code  PL  f  325.  A  general  and  speciflc 
denial  is  not  permitted  to  the  same  allegation,  18  How.  Pr.  210. 
No  particular  form  of  denial  is  required.  *'  The  defendant  sajs 
it  is  not  true  that,"  etc-tOr  "  the  defendant  denies  that,'*  etc.. 
is  sufficient.  Bliss  Code  PL  g  325.  A  common  form  of  general 
denial  is  that "  defendant  denies  each  and  every  allegauon  of 
the  petition."^  This  form  pute  in  issue  every  fact  alleged  in  the 
petition,  19  Abb.  Pr.  288.  A  denial,  "he  says  he  denies,"  etc.. 
though  criticised,  is  sustained,  18  How.  Pr.  240;  74  N.  Y.  61. 
Matters  of  inducement  averred  in  the  reply  are  not  the  subject 
of  denial,  nor  allegations  of  time  and  value  when  not  of  the 
substance  of  the  issue,  7  Bosw.  670.  Legal  conclusions  are  not 
the  subject  of  denial.  Bliss  Code  PI.  }  334 ;  as  a  denial  of  indebt- 
edness, 6  Oreg.  86;  that  a  note  is  "not  outetanding,"  29  O.  S.  13, 
or '  *  not  in  existence. "  82  0. 8. 449.  '  *  Nothing  due  thereon,"  ^ 
O.  S.  13,  **  not  liable,"  84  0. 8. 456.  457,  are  l^al  conclusions,  and 
a  failure  to  deny  does  not  admit  them,  81 0.  B.  55&  But  a  failure 
to  deny  a  material  allegation  is  an  admission  of  it,  64  ICo.  165; 
Sham,  23  Bull  455 ;  and  unneoessary  denials,  3  C.  C.  9i  stricken  out. 

Jkniala  must  be  positive  aTul  direct,  A  denial  of  each  and 
every  material  all^atiou  of  the  petition  is  not  good  pleading, 
6  How.  Pr.  812 ;  though  an  answer  denying  all  material  alle* 
gationa  in  the  petition  has  been  held  good  on  demurrer, 
subject  to  a  motion  to  make  more  definite  and  certain,  10  O.  8. 
451.  A  denial  of  "  each  aod  every  allegation."  etc.,  is  sufBclent, 
2  W.  L.  M.  603 ;  and  a  denial  of  "  all  avermente  not  admitted  '* 
is  good,  1  Clev.  R.  218 ;  but  a  denial  of  avermente  "  in  manner 
and  form  as  stated,"  1  Clev.  B.  178,  or  a  denial  of "  all  material 
avermente,"  is  bad,  1  Clev.  B.  123.  A  denial  of "  each  and  every 
allegation  of  the  petition  in  the  manner  and  form  as  therein  set 
forth,"  is  faulty,  as  only  referring  to  the  manner  and  form  in 
which  the  plalntiir  has  stated  his  cause  of  action,  not  to  the 
substance  of  the  allegation,  1  Dakota  227.  That "  detendante  do 
not  admit,"  is  not  a  good  denial,  13  0. 8. 263. 

NegoUve  pregnant.  A  denial  in  the  precise  language  of  the  peti- 
tion fk  not  good  pleading,  Bliss  Code  PL  j  332 ;  sa  in  an  action  for 
trespass  in  entennff  the  plain tiiTs  house,  the  defendant  pleaded 
that  the  plaintiff's  daughter  gave  him  license  to  do  so,  ana  that  he 
entered  by  that  license,  and  the  plaintiff  replied  that  he  did  not 
enter  by  her  license.  Stephens  Pi.  (*  8811.  A  denial  of  an  act 
being  done  unlawfully,  or  wrongfully,  does  not  deny  the  act, 
but  only  the  character  of  it,  60  Cal.  610.  A  denial  of  wrongfully 
and  illegally  diverting  a  certein  water  is  an  admission  of  the  act 
of  diversion,  1  Mont.  212.  If  the  plaint! ff  in  an  action  of  unlaw- 
ful detention  avers  that  defendant  unlawfully  entered  upon  and 
demanded  the  premises,  and  the  answer  denies  that  he  entered 
'*  unlawfully,"  it  admito  the  entry  and  raises  an  issue  only  upon 
the  question  of  ite  unlawfulness,  61  Cal.  541.  A  denial  that  the 
property  sued  for  is  of  the  exact  value  alleged  in  the  petition  is 
an  admission  of  any  less  value ;  45  0. 8. 520;  fraud,  see  40  O.  S. 
818. 

DenidU  must  be  specific.  Whether  the  denial  be  general  or 
special,  it  must  unequivocably  appear  what  is  intended  to  be 
denied.  Bliss  Code  PL  §  831.  A  denial  of  each  and  every  allega- 
tion not  therein  expressly  admitted  or  denied  has  been  disap- 
proved, and  it  is  held  that  though  tha  defect  be  not  such  as 
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to  exclude  evidence  supporting  tlie  denial,  the  defendant  will 
be  i-equired  to  make  nis  answer  more  definite,  47  N.  Y.  430; 
111  U.  S.  216.  A  specific  denial  must  bo  certain  and  definite  as 
to  the  fact  denied.  Thus  a  denial  of  the  rendition  of  services 
In  a  certain  capacity  is  not  a  denial  of  employment  in  such 
capacity,  42  N.  Y.  Superior  Ct.  202  ;  evasive,  9  C.  C.  439. 

Conjunctive  denicUa  do  not  raise  any  Issues,  and  are  virtually  an 
admission  of  the  allegations  they  were  intended  to  deny,  51  Cal. 
541.  If  several  material  facts  are  stated  conjunctively  in  the 
petition,  the  defendant  must  deny  them  disiunctively,  and  not 
conjunctively,  if  he  desires  to  put  them  in  issue,  6  Duer.  437 ;  1 
Abb.  Pr.  187. 

Inconsutent  denials  are  not  permissible  under  t^e  code,  and 
the  same  principles  apply  to  answers  as  to  petitions,  with 
reference  to  the  eonstruction  of  inconsistent  allegations  in 
pleading,  29  O.  S.  651,  655 ;  and  the  c6urt  will  on  motion  compel 
an  election  between  them,  30  O.  S.  600;  but,  "unless  there  is 
such  irreconcilable  repugnancy  between  such  allegations  that 
the  verification  of  one  is  of  necessity  a  falsification  of  the  other," 
the  rule  does  not  apply,  16  Bull  400 ;  as,  in  an  action  on  a  note, 
defendant  may  plead,  first,  that  he  did  not  sign  it,  and,  second, 
if  he  did,  the  signature  was  obtained  by  fraud,  29  O.  S.  78;  or 
where  the  defendant  denies  the  execution  of  the  note  and  pleads 
want  of  consideration,  30  O.  S.  600;  where  the  answer  contains 
a  general  denial  and  pleads  the  statute  of  limitations,  9  How. 
Pr.  57,  or  justification,  9  How.  Pr.  288. 

Argumentative  denials  are  not,  as  a  rule,  good  pleading,  6  How. 
Pr.  59,  though  they  have  sometimes  been  allowed  to  stand,  see 
35  O.  8.  104,  subject  to  a  motion  to  make  them  more  definite 
and  certain.  Bliss  Code  PI.  1 333. 

Denial  of  knowledge  or  information.  Defendant  may  deny  on 
information  and  belief.  A  denial  of  "any  knowledge  or  in- 
formation concerning  the  matters  alleged  sufQcient  to  enable 
the  defendant  to  form  an  opinion  respecting  them,"  has  been 
held  good,  11  O.  S.  183;  2  D.  223.  But  a  denial  that  the  pleader 
"  knows  nothing  of  the  taking  of  the  lien,  except  what  he  learns 
from  the  pleading,"  1  H.  276,  278;  and  that "  defendant  does  not 
know  whether  the  copy  of  the  instrument  sued  on  is  a  true  one 
and  calls  for  proof,"  11  O.  8.  398,  are  insufficient;  and  a  denial 
of  any  information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  matter  alleged  in  the  petition  is  held  to  raise  no  issue,  23  la. 
250.  The  denial  must  be  of  any  knowledge,  as  well  as  any  infor- 
mation, where  the  statute  requires  it,  62  N.  Y.  651;  15  How.  Pr. 
186.  A  corporation^  as  an  individual,  may  deny  upon  informa- 
tion and  belief,  5  Civil  Proc.  R.  431.  In  an  action  against  a  cor- 
poration, an  answer  which  upon  information  and  belief  denies 
each  and  every  allegation  of  the  petition  except  the  allegation 
of  the  defendant's  incorporation  is  good,  6  Civ.  Proc.  R.  431;  but 
an  allegation  in  an  answer  upon  inlormation  and  belief  that  the 
defendant  is  not  and  never  was  a  corporation  does  not  put  in 
issue  the  incorporation  of  the  defendant,  8  Civ.  Proc.  R.  263;  au 
answer  upon  information  and  belief  admitting  that  both  plaint- 
iff and  defendant  are  corx>orations,  and  denying  each  ana  every 
allegation  of  the  petition  is  held  to  create  no  issue  whatever,  88 
Hun  143.  But  if  the  fact  charged  is  within  the  defendant's 
knowledge,  a  denial  upon  Information  and  belief  Is  not  suffi- 
cient, 14  Bull  346 :  Bliss  C :ode  PI.  |*826.  The  denial  in  such  case 
must  be  positive,  14  Bull  846;  24  How.  Pr.  133;  as  where  the 
facts  charged  in  the  petition  were  acts  alleged  to  be  done  by  the 
defendant  himself,  62  N.  Y.  ^ ;  or  where  the  acts  are  alleged  to 
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be  done  by  the  defendant's  ai^ent  or  partner,  12  How.  Pr.  37 :  or 
In  the  presence  of  the  defendant,  8  How.  Pr.  28.  A  denial  on 
information  and  belief  of  an  instrument  of  record  well  pleaded 
AH  to  execution  and  delivery  does  not  put  these  facts  in  iMue,  41 
Wis.  436.  Practice  of  denying  avermentB  known  to  be  true  con- 
demned, 9  C.  C.  418. 

WfiiU  may  he  shovm  under  a  fjeneral  denial.  A  party  mar 
KJve  in  evidence  under  a  general  deninl  anythinx  that  dt- 
xx'cuy  tends  to  disprove  the  allegations  of  the  petition,  flO  Barb. 
:U6;  58  How.  Pr.  480;  or  which  goes  to  show  that  the  cause 
of  action  sued  on  never  existed,  60  Barb.  346.  The  true  rule  is 
that  under  a  denial,  the  defendant  should  be  permitted  to  show 
no  fact  that  does  not  go  to  disprove  the  fact  denied,  Bliss  Code 
PI.  '4  327.  In  actions  to  recover  realproperty,  it  is  sufficient  if  the 
defendant  denies  generally  in  his  answer  the  title  alleged,  or 
that  he  withholds  possession,  §  5782.  Under  a  general  denial 
defendant  may  prove  any  (act  tending  to  show  that  plaintiff  has 
not  the  title  or  the  right  of  poseesBion,  18  Kas.  606;  but  new 
matter  which  admits  the  plaintifTs  title,  but  which  shows  that 
defendant  has  a  right  of  possession  notwithstanding,  or  that  he 
has  an  equitable  title,  should  be  pleaded,  86  O.  8.  357.  A  gen- 
eral denial  is  sufficient  to  raise  the  defense  of  the  statute  of  lim- 
itations in  this  action,  29  O.  S.  359 ;  and  where  the  answer  denies 
the  title  alleged  in  the  petition,  other  defenses  in  the  answer  are 
immaterial,  35  O.  S.  387.  In  actions  for  the  recovery  of  pertonal 
property^  a  denial  puts  in  issue  the  plaintiff's  ownership,  and  an 
averment  that  the  property  belongs  to  a  third  person  is  not  new 
matter  within  the  meaning  of  the  statute,  but  another  form  of 
denial  of  plaintiff's  ownership  and  right  of  posession.  22  Cal. 
164.  In  an  action  for  goods  sold  and  delivered,  the  defendant, 
under  a  general  denial,  may  show  that  they  were  sold  and  deliv- 
ered to  his  wife,  33  Ind.  145;  in  an  action  for  services,  that  the 
services  were  rendered  upon  a  special  agreement  to  look  to  the 
costs  bill  for  compensation,  18  Barb.  29.  In  an  action  for  work 
and  labor  upon  a  quarUum  meruU.  the  value  of  the  work  is  put  In 
issue  under  a  general  denial,  and  facts  may  be  shown  by  defend- 
ant affecting  such  value,  as  negligence  or  unskillfulness,  4  £.  D. 
Smith  171 ;  13  Cal.  640. 

Accord  and  satisfaction  must  be  specially  pleaded,  10  CaL  30. 

Account,  An  all^ation  of  the  amount  due  on  an  account  is 
material  and  admitted  if  not  denied,  25  O.  S.  635.  In  actions  for 
the  balance  of  an  account,  payment  is  put  in  issue  under  a  gen- 
eral denial,  41 N:  Y.  349.  Under  a  plea  of  payment,  the  objection 
can  not  be  made  that  the  goods  were  wrongfully  obtained  and  are 
not  therefore  properly  the  subject  matter  of  an  account,  26  0. 8. 562. 

Accounting,  The  right  of  the  defendant  to  an  accounting 
must  be  specially  pleaded,  4  Thomp.  <&  C.  642.  An  answer  alleg- 
ing an  award  is  a  good  answer  to  a  petition  for  an  accounting, 
but  it  is  not  a  departure  in  the  reply  to  ask  juc^n^ient  for  the 
amount  of  the  award,  34  O.  S.  294. 

Account  stated,  A  mistake  or  error  In  an  account  stated  must 
be  specially  pleaded,  16  Minn.  91;  6  Ired.  (N.  C.)  192;  contra,  39 
Ind.  838. 

Agency,  In  an  action  for  good^  sold  and  delivered,  a  defense 
that  defendant  purchased  of  plaintiff  as  agent  of  another  and 
on  his  credit,  plaintiff  having  knowledge  ol  the  agency,  is  sus- 
tained under  a  general  denial,  57  N.  Y.  651.  Where  a  sale  was 
alleged  to  defendant,  and  the  proof  showed  a  sale  to  defendant's 
agent,  it  was  held  that,  under  a  general  denial,  defendant  might 
snow  that  the  agency  had  been  revoked  and  plaintiff  had  nouce 
of  the  fact,  47  N.  Y.  278.  An  answer  to  a  petition  on  a  contract 
of  insurance,  that  the  agent  had  no  authority  from  the  company 
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to  xaUke  tne  cohtraet  sued  on  mudt  be  regarded  as  a  denial  of 
the  averment  in  the  petition  that  '*  the  comx>any  agreed  to  make 
said  insuranoe,"  24  O.  S.  345,  368,  and  does  not  contain  allega- 
tiooB  of  new  matter  requiring  a  reply,  Jd. 

AjBsauU  and  battery.  An  answer  "  that  defendant  is  not  guilty 
of  the  grievances  alleged,  or  any  or  either  of  them,  or  any  part 
thereof,"  is  a  good  denial,  41  Wis.  251.  Evidence  may  be  given 
in  mitigation,  under  a  general  denial,  45  O.  S.  177.  Matters  of 
aggravation  need  not  be  denied,  14  How.  Pr.  46.  A  plea  of 
moUUer  manus  impo8uU  is  not  a  full  answer,  17  O.  S.  454,  and  re- 
quires a  reply,  2  Rec.  403 ;  25  O.  S.  70 ;  exemplary  damages,  8 
BtrtI  268. 

Award  must  be  specially  pleaded,  1  E.  D.  Smith  487 ;  14  Ind. 
32.  The  substance  of  an  award  must  be  sufficiently  set  forth  to 
enable  the  court  to  say  that  if  made  the  action  is  barred,  37 
How.  Pr.  88;  2  Duer.  176.  Performance  of  an  award  need  not 
be  pleaded,  12  N.  Y.  0.    Setting  aside,  see  20  O.  S.  231. 

Jiantruptey  must  be  specially  pleaded,  88  N.  Y.  253.  When 
not  pleaded  it  can  not  be  assigned  as  error,  17  O.  362.  A  simple 
averment  of  discharge  setting  forth  a  copy  duly  authenticated  is 
sufficient,  16  0. 12 ,  463.  Facts  showing  jurisdiction  to  grant  the 
discharge  need  not  be  averred,  59  How.  Pr.  93 ;  16  O.  463. 

BHU  and  notes.  Evidence  showing  alteration  of  a  note  after 
execution  is  admissible  under  a  denial  that  defendant  made  the 
note  mentioned  in  the  petition,  see  26  O  S.  673, 676,  or  under  a 
general  denial.  74  N.  Y.  307.  An  allegation  that  a  note  is  fraud- 
ulently altered  in  a  material  point  after  delivery,  without  the 
knowledge  or  consent  of  the  maker,  is  not  necessary,  as  a  mate- 
rial alteration  is  sufficient  to  avoid  it,  59  la.  545.  The  answer 
must  show  that  the  alteration  was  made  with  the  knowledge 
and  consent  or  by  the  authority  of  the  plaintiff,  2  C.  C.  R.  564; 
see  26  O.  8.  678.  A  general  answer  of  no  eonsideratUm  In  an 
action  on  a  note  is  good,  80  Ky.  78;  but  failure  of  consideration 
must  be  specially  pleaded,  18  Ind.  800.  Defendant  may  plead  a 
denial  of  execution  of  the  note  and  that  there  was  no  consider- 
ation therefor,  80  O.  S.  600.  An  admission  in  the  answer  of  the 
making,  indorsement,  and  transfer  does  not  preclude  the  de- 
fendant from  showing  that  there  was  no  consideration,  1  Hun 
582.  A  general  answer  of  want  of  consideration,  and  that  the 
same  was  known  to  plaintiff  when  he  procured  tne  assignment 
of  the  note  from  the  payee,  is  sufficient,  43  Ind.  38.  Where  de- 
fendant pleads  that  a  note  is  wholly  without  consideration,  and 
issue  is  joined  without  a  statement  of  facts  being  required  on 
which  the  defense  is  based,  any  evidence  is  adrnissible  which 
tends  to  impeach  or  sustain  the  consideration,  15  O.  S.  225.  An 
answer  averring  that  for  a  good  consideration  an  agreement  for 
renewal  and  extension  of  the  note  sued  on  had  been  made  is 
good,  though  it  does  not  allege  it  to  have  been  made  in  writing, 
77  N.  Y.  64.  A  denial  of  delivery  until  after  the  date  averred  in 
the  i>etition  raises  no  issue,  20  Minn.  382.  An  allegation  that  A 
**made,  executed,  and  delivered"  a  promissory  note  is  not  put 
in  issue  by  an  answer  denying  that  he  delivered  the  note.  5 
Or^.  22.  in  an  action  on  a  destroyed  note,  an  answer  merelv  de- 
niring  the  existence  of  the  note  when  the  action  was  brought  is 
immaterial,  32  O.  S.  449.  Under  a  denial  of  exectUionf  non-deliv- 
ery may  be  shown,  48  Ind.  239,  or  fraud  in  obtaining  defendant's 
signature,  57  Mo.  452 ;  under  a  defense  that  defendant  did  not 
•*  make,  sign,  or  deliver,"  that  defendant's  name  was  forged,  or, 
if  genuine,  was  obtained  by  fraud,  29  O.  S.  480.  Denial  of  execu- 
tion wlU  not  snsLtain  the  defense  that  the  note  was  given  for  a 
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finn  debt,  iior  that  a  speciul  arrancemei-t  for  itfi  mymcnt  was 
agreed  on.  36  la.  £66 :  or  that  defendant  ooold  not  tM  nor  wvlte 
and  did  not  know  it  was  a  note,  32  Ark.  327.  If  the  defendant 
does  not  deny  the  execution,  he  mnst  plead  the  special  matter 
in  discharge  and  an  answer  that  a  note  "  was  not  outrtanding;  '* 
that "  there  is  nothing  due  on  the  note  "  maT  be  stricken  out  by 
the  eourt  of  its  own  motion.  29  O.  8. 13.  An  answer  alleging 
that  the  note  sued  on  was  obtained  by /rand,  misrepresentation, 
and  covin,  without  specifically  setting  forth  the  facts  consti- 
tuting the  frand,  presents  an  issue  of  fact  requiring  a  reply,  80 
Ky.  n.  An  answer  that  the  note  sued  on  was  obtained  by  nJse 
representations,  without  stating  what  the  representations  were, 
has  been  held  bad,  84  Ark.  160;  likewise  an  answer  of  fraud  and 
want  of  consideration  without  averring  plaintiff's  knowledge,  1 
Cley.  R.  141.  and  an  answer  hv  a  guarantor  that  he  signed  aa  in* 
dorser,  1  Ciev.  R.  219.    BUgalUif  mnst  be  pleaded,  unless  snp- 

Slied  by  the  admissions  of  the  petition,  9  0. 8. 461.  An  answer 
enying  plaintiff's  ownership  is  good,  1  Clev.  R.  173 :  an  answer 
that  defendant  '*  is  ignorant  as  to  whether  plaintiff  is  the  owner 
of  the  note  sued  on  or  indorsee.  Mid  therefore  denies  the  same," 
is  sufficient,  1  Clev.  R.  194.  Where  the  liability  of  defendant 
depends  on  whether  a  promissory  note  was  an  outstanding 
security  at  a  certain  date,  an  averment  in  his  answer  of  pmfmenl 
prior  to  such  date  by  a  new  note  of  the  same  maker  is  suflicient 
on  demurrer,  37  O.  S.  26.  An  answer  of  payment  requires  a 
reply,  25  O.  8.  276. 

BofMf.  In  an  action  on  a  bond  alleged  to  have  been  lost, 
defendant  may  show,  under  a  general  denial,  that  he  never 
executed  the  alleged  bond,  70  Ind.  810.  In  an  action  by  a 
sheriff  upon  an  indemnity  bond  given  to  indemnify  him 
against  levy  and  sale  on  execution  of  property  claimed  by  a 
third  person,  the  sureties  may  prove  in  mitigation  under  a  gen- 
eral denial  the  amount  received  by  the  sheriff  under  the  sale, 
68  N.  Y.  373.  In  an  action  on  a  bond  given  for  faithful  perform- 
ance of  duties,  a  surety  may  show  in  evidence  under  a  general 
denial  a  settlement  between  the  plaintiff  and  the  pincipal  in 
the  bond  of  all  demands  against  the  latter,  76  Mo.  458.  Matter 
in  discharge  or  avoidance  mnst  be  specially  pleaded,  8  Mcl^iean 
803;  and  the  defense  that  a  bond  was  illegally  taken  should  set 
forth  the  facts  constituting  the  illegality,  1  Gall.  86.    A  general 

Elea  of  performance  in  answer  to  a  petition  assigning  a  particu- 
ir  breach  is  bad  on  demurrer,  13  Barb.  305.  An  answer  setting 
up  frand  in  obtaining  a  surety  on  an  administrator's  tiond  is  a 
good  defense,  41  0. 8. 588. 

Breach  ofpromite  of  marriaae.  Under  a  general  denial,  defend- 
ant may  show  in  mitigation  that  plaintiff  drank  to  excess  and 
sometimes  got  intoxicated,  5  Abb.  Pr.  n.  s.  29 ;  even  that  plaintiff 
committed  an  act  of  adultery  more  than  twenty-five  years  pre- 
viously, 8  Thomp.  A  C.  424.  If  unsuccessful,  the  defense  of 
unchastily  may  be  matter  of  aggravation,  42  N.  Y.  474,  but  not 
unless  it  is  interposed  in  bad  faith,  fr<un  o&alice,  wantonness,  or 
recklessness,  12  O.  8.  312.  Defendant  may  show  in  mitigation 
that  he  was  i^icted  with  an  incumble  disease  at  the  time  of  the 
breach  of  promise  to  marry,  51  III.  288:  but  he  can  not  defend 
on  the  ground  that  he  was  afflicted  with  a  venereal  disease,  if  it 
was  contracted  after  the  promise  was  made,  or  before,  and  he 
knew  the  disease  was  incurable.  86  N.  C.  91 ;  41  Am.  R.  444. 
Infancy  is  a  good  defense,  31  O.  8. 521 ;  but  it  is  no  defense  that 
d^endant  was  married  at  the  time  of  the  promise  if  plaintiff 
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was  ignorant  of  the  fact,  106  Maas.  3S9,  or  that  plaintiff  had 
previously  contracted  to  marry  another  person,  18  Mo.  383. 

Consideration.  If  a  contract  imports  consideration  as  evi- 
denced by  a  sealed  instrument  or  negotiable  paper,  or  in  aome 
states  by  other  writings,  it  is  unnecessary  for  plaintiff  either  to 
plead  or  prove  consideration ;  and  when  defendant  is  permit- 
ted to  avail  himself  of  the  want  of  it,  it  is  new  matter  to  be 
specially  pleaded,  Bliss  Code  PI.  g  330 ;  25  Am.  Law  Reg.  570,  and 
can  not  be  proved  under  a  general  denial,  95  Ind.  116;  58  How. 
Pr.  426;  but  in  actions  upon  other  contracts,  the  petition  must 
aver  or  show  consideration ,  and  under  a  general  denial  defendant 
mav  prove  the  want  of  it.  Bliss  Code  PI.  g  330 ;  60  Barb.  346.  Ille- 
galitv  of  consideration  must  be  specially  pleaded,  24  O.  S.  615, 621 ; 
a  failure  of  consideration  must  be  specially  pleaded,  56  N.  Y.  673. 

Conversion.  Under  a  general  denial,  defendant  may  show 
that  plaintiff  had  no  title  to  the  property,  14  Barb.  536 ;  that 
plaintiff  consented  to  the  taking,  87  la.  192;  that  at  the  time  of 
the  alleged  conversion  the  ownership  and  right  of  possession 
were  in  a  third  person,  6  Duer.  254 ;  45  Ind.  66  (Dut  the  weight  of 
authority  is  that  he  can  not  show  this  unless  he  connects  him- 
self in  some  manner  with  that  title,  Boone  Code  PL  g  137 :  17 
Wis.  550;  19  Fla.  42;  see  20  la.  429.  Defendaht  need  not  plead 
that  he  owned  the  property  at  the  commencement  of  the  action, 
nor  show  the  source  of  nor  mode  by  which  he  acquired  title,  a 
general  denial  of  plaintiff's  ownership  being  sufficient,  Boone 
Code  PI.  g  137 ;  8  Jones  <&  S.  211);  that  defendant  had  a  mortgage 
on  the  property,  17  Jones  <&  S.  802;  that  the  property  was  taken 
on  execution  against  plaintiff,  5  Kas.  284.  In  an  action  for  the 
conversion  of  a  note,  defendant  may  show,  under  a  general 
denial  in  reduction  of  damages,  inability  of  the  maker  to  pay 
wholly  or  partially,  56  N.  Y.  22,  27;  that  notes  were  never 
received  as  collateral,  and  that,  if  received,  they  were  lost  with- 
out plaintiff's  fault,  24  Wis.  319.  In  an  action  for  the  conversion 
of  a  Doat,  it  was  held  that  conduct  of  the  plaintiff  amounting 
to  an  estoppel  to  claim  title  to  the  boat  might  have  been  given 
in  evidence  on  the  question  of  title  without  being  specially 
pleaded,  66  Barb.  495. 

Corporaiiona,  A  general  denial  does  not  put  in  issue  corporate 
existence.  It  must  be  specially  pleaded  when  the  petition  does 
not  disclose  want  of  capacity  to  sue,  26  O.  S.  565.  Under  the 
New  York  Code,  the  existence  of  a  corporation  need  not  be 
proved  in  an  action  by  it,  unless  the  answer  is  verified  and  con- 
tains an  affirmative  ail^ation  that  the  plaintiff  or  defendant  is 
not  a  corporation.  Code  Civ.  Pro.  g  1765 ;  see  8  C.  C.  311. 

Damages.  Under  g  5081,  allegatfons  of  value  or  of  amount 
of  damages  shall  not  be  considered  as  true  by  failure  to 
controvert  them.  This  does  not  apply  to  the  amount  claimed 
in  contracts  for  the  payment  of  money  only,  and  in  an  action 
on  an  account  the  allegation  of  amount  is  material  and  admitted 
by  failure  to  deny,  25  O.  8.  635. 638. 

Estoppd.  Facts  constituting  an  estoppel  must  be  pleaded.  93 
Ind.  570.  See  exception  to  the  rule,  41  O.  S.  559.  The  answer 
must  show  that  plaintiff  had  knowledge  of  the  facts  constitut- 
ing the  estoppel,  90  Ind.  291.    See  47  O.  8.  385. 

Executors  and  administrators,  Plaintiff^s  representative  ca- 
pacity is  put  in  issue  by  a  general  denial,  13  Mo.  App.  114 ;  con- 
tra, 38  Wis.  613 ;  60  la.  407.    A  defense  by  an  administrator  that 
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the  daim  saed  on  was  not  presented  for  allowance  before  the 
action  was  brought,  should  aver  all  the  facta  of  publication,  etc., 
38  N.  J.  L.  161 ;  but  such  defense  is  waived  where  the  adminis- 
trator joins  issue  and  goes  to  trial  on  the  validity  of  tbe  claim 
without  objection,  86  O.  S.  4bi.  In  an  action  against  an  adm  iuis- 
trator  on  a  note  which  matured  more  than  fifteen  years  before 
the  commencement  of  the  suit,  where  it  is  alleged  in  the  petition 
that  before  the  expiration  of  fifteen  years  from  its  maturity  the 
note  duly  verified  was  presented  to  the  administrator  for  allow- 
ance as  a  valid  claim  a^iust  the  estate,  and  the  same  waa  duly 
allowed,  an  answer  which  does  not  deny  the  fact  of  such  allow- 
ance, but  simply  avers  that  the  action  was  not  commenced 
within  fifteen  years  from  the  maturity  of  the  note,  is  bad  on 
demurrer,  89  O.  B.  112. 

Fraud  must  be  specially  pleaded,  Pomeroy  Rem.  1 687 ;  27  Cal. 
656 ;  18  Minn.  470.  A  general  denial  is  not  sufficient,  10  Rec.  572 ; 
5  How.  Pr.  14.  It  has  been  held  that  an  objection  to  the  insuf- 
ficiency of  the  answer,  for  omitting  to  state  facts  constituting 
fraud,  will  not  be  considered  on  appeal  if  not  raised  in  the 
court  below,  84  Cal.  100 ;  but  where  tne  answer  omitted  to  state 
that  plain tiflb  intended  to  deceive,  and  defendants  were  in  fact 
deceived,  it  was  held  insufficient  on  appeal,  though  no  objection 
was  made  to  it  on  the  trial.  52  N.  Y.  621.  An  answer  setting  up 
fraudulent  representations  in  procuring  a  contract  must  state 
in  what  the  representations  consisted,  27  Cal.  656;  that  they 
were  made  with  intent  to  defraud,  56  K.  Y.  673 ;  that  defendant 
was  deceived  by  them,  or  his  belief  in  their  truth  induced  him 
to  enter  into  the  contract,  57  Barb.  84 ;  13  How.  Pr.  458 :  and  that 
damage  resulted  from  such  false  representations,  43  N.  Y.  Supe- 
rior Court  131.  "An  answer  of  fraud  must  contain  all  the 
elements  necessary  to  be  proved  to  make  out  the  fraud,  and 
these  are  that  the  representation  must  go  to  the  material  fact ; 
must  be  made  under  such  circumstances  that  the  party  had  a 
right  to  rely  on  it,  and  it  must  be  false  to  a  material  extent," 
19  Ind.  28,  29 ;  11  Ind.  337.  An  answer  that  a  note  was  obtained 
by  false  representations  should  aver  that  the  agent  who  made 
them  knew  they  were  false,  61  Ind.  520.  Where  the  petition  in 
an  action  against  a  principal  for  fraud  committed  by  his  agent 
properly  states  a  cause  of  action,  and  avers  that  the  fraud  was 
not  disoorered  until  within  four  years  before  suit  was  begun,  an 
answer  charging  that  the  cause  of  pxtion  did  not  accrue  within 
four  years  before  suit,  because  the  fraud  was  not  committed 
within  such  time,  is  insufficient,  40  O.  S.  313. 

Insurance.  Breaches  of  conditions  other  than  conditions  pre- 
cedent must  be  specially  pleaded,  14  Blatchf.  422 ;  a  condition 
that  the  insured  if  requested  should  exhibit  to  the  insurer  upon 
adjustment  of  loss  his  books  of  account,  etc.,  45  Mo.  84 ;  a  breach 
of  warranty,  6  Thorn  p.  &  C.  864;  where  a  condition  becomes  op- 
erative only  in  the  event  of  a  request  in  writing.  46  Ind.  316,  in 
such  cases  the  answer  must  plead  the  conditions  specially. 
The  defense  of  arson  must  be  specially  averred,  37  Mich.  103. 
It  has  been  held  that  the  defense  of  concealment  of  a  material 
fact^wheu  the  application  was  made,  which  would  have  in- 
creased the  premium,  must  also  state  that  the  insured  knew  of 
its  existence,  and  that  the  fact  was  not  notorious  and  open  to 
all  parties,  1 H.  408 ;  but  see  5  O.  S.  478.  An  answer  setting  up  a 
false  statement  in  the  application  should  state  the  particular 
TiQlatioA  Qlainied,  XJ  ^^^  603. 
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JudofnerUt.  See  216090,  6310-5319.  Under  a  general  denial, 
defendant  can  not  snow  that  the  Judgment  sued  on  was,  subee- 
quent  to  its  entry,  yacated  by  order  ofcourt,  4  Dalv,  89;  nor  can 
he  under  a  general  denial  attack  the  regularity  oi  thenrooeed- 
ings  on  which  the  Judgment  was  based,  8  Kas.  125.  The  only 
inquiry  that  can  be  made  on  such  issue  is  whether  such  Judg- 
ment was  rendered  and  had  the  court  jurisdiction  of  the  jMir- 
ties  and  subject  matter.  Id.  The  answer  may  show  that  the 
judgment  was  obtained  by  fraud,  12  N.  Y.  156,  and  in  some  cases 
though  the  facts  constituting  the  fraud  are  not  stated,  20  Mo. 
491 ;  17  Abb.  Pr.  405.  So  in  a  suit  on  a  foreign  judgment  defend- 
ant may  plead  that  it  was  obtained  by  fraud,  57  Mo.  425.  The 
answer  may  set  up  an  agreement  to  dismiss  the  suit,  on  which 
defendant  relying  failed  to  appear,  21  la.  58.  In  an  action  on 
a  foreign  judgment,  he  may  plead  that  in  the  original  suit  he 
was  not  served  with  process,  and  that  an  appearance  entered 
on  his  behalf  was  fraudulent,  though  such  defense  contradicts 
the  recitals  contained  in  that  record,  51  Mo.  69.  If  defendant  Is 
served,  the  foreign  judgment  is  conclusive;  If  not,  only  prima 
fcusie  evidence,  10.  259 ;  6  0.  43.  In  a  suit  against  two  defend- 
ants on  a  foreign  judgment,  one  of  such  defendants  can  plead 
want  of  Jurisdiction  in  the  foreign  court  over  his  co^efendant, 
34  N.  J.  L.  286.  Where  a  general  denial  is  pleaded  in  an  action 
on  a  foreign  judgment,  a  further  answer  of  nul  Hd  record  is  sur- 
plusage, 13  Ind.  83. 

JvMification.  The  facts  relied  on  and  proposed  to  be  ofTered 
in  evidence  must  be  speciallv  pleaded,  32  O.  S.  604 ;  16  O.  88. 
The  particulars  must  be  allegea,  55  How.  Pr.  55. 

Lwd  and  flander.  g  5094.  Under  a  general  denial,  circum- 
stances in  mitigation  may  be  proved  under  the  code,  8.  W.  L.  M. 
100;  32  O.  S.  604,  as  at  common  law,  16  O.  88;  5  O.  S.  293;  and 
it  has  been  held  that  a  plea  of  mitigating  facts  should  be  stricken 
out,  2  W.  L.  M.  437.  though  such  &ct8  may  be  pleaded  in  con- 
nection with  a  justifloation,  ID.  458.  A  justification  must  be 
specially  pleaded,  and  can  not  be  proved  under  a  general  denial, 
32  O.  S.  604 ;  6  O.  S.  516.  The  answer  must  state  the  offense  of 
which  the  plaintiff  is  alleged  to  have  been  guilty,  giving  time, 
place,  and  circumstances,  28  How.  Pr.  97.  The  plea  of  Justifica- 
tion must  be  as  broad  as  the  charge.  1 B.  482 ;  5  O.  S.  293 ;  it  must 
show  specific  acts,  including  the  intent,  5  O.  S.  293;  W.  683; 
4  Bull  61.  A  plea  of  justification  is  no  aggravation  of  the 
wrong,  unless  it  be  used  by  defendant  maliciously  and  with 
knowledge  of  its  falsity,  46  N.  Y.  427 ;  but  where  it  is  made  in 
good  faith,  under  an  honest  belief  of  the  words  spoken  and 
with  reasonable  ground  for  such  belief,  the  plaintiff  is  not,  by 
reason  of  such  p&a,  on  failure  of  proof  to  sustain  it,  entitled  to 
exemplary  damages,  nor  should  it  be  regarded  as  an  aggrava- 
tion beyond  the  real  injury  sustained  by  plaintiff,  14  0. 8.  283; 
see  12  O.  S.  312.  Mere  inability  to  establish  a  justification  Is  no 
evidence  of  malice,  and  will  not  warrant  the  inference  of  malice 
by  the  jury,  10  Daly  254.  Privilege  of  witness,  oounsel.  20  BdU 
.186, 189, 193.    Proof  of  trath  is  now  good  defense,  i  6004. 

License.  The  defense  of  license  must  be  specially  pleaded, 
82  Barb.  293 ;  81  N.  Y.  52.  In  an  action  for  unlawfully  taking 
and  converting  property,  evidence  offered  to  justify  the  taking, 
bv  showing  a  license,  is  not  admissible  under  a  general  deniu, 
82  Barb.  298;  contra,  87  la.  192;  but  defendant  in  an  action  of 
trespass  may  in  his  answer  deny  the  plaintiff's  title,  an<)  lUso 
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el^ad  a  license  to  do  the  aet  complained  of,  the  latter  plM  not 
ei^  an  admlnion  of  the  plaintlfTa  title,  12  Minn.  426. 

MaUciotu  proaeeuHon.  A  general  denial  pnts  in  iamethe  al- 
legations of  the  petition  ailing  malice  and  want  of  probable 
cause,  SO  Bull  120;  Pomeroy  Rem.  ^  680 ;  40  Ind.  866;  12  Abb.  Pr. 
446 ;  though  it  has  been  h^d  that  the  grounds  showing  proba- 
ble cause  should  be  pleaded  in  the  answer,  1 D.  579 ;  80  Jrall  120. 
Under  a  general  denial,  defendant  may  show  that  he  acted  upon 
the  advice  of  counsel  learned  in  the  law  on  a  full  statement  of 
the  facts,  89 Gal.  485;  6Barb.  83;  see  160. 8.  468.  460. 

MUigaiion,  Circumstances  in  mitigation  may  be  shown  under 
a  general  denial,  and  need  not  be  set  up  in  the  answer,  82  O.  H. 
604 ;  in  slander  and  libel,  id.;  in  an  action  for  breach  of  promise 
of  marriage,  5  Abb.  n.  s.  29 ;  for  assault  or  false  imprisonment 
6  Boew.  679;  seduction,  25  Hun  496 ;  for  oonyersion  of  goods,  43 
Uow.  Pr.  6. 

Mortgage.  Foredoture.  The  mortgagor  may  set  up  title  in  a 
third  person  named  as  a  defense,  16  Hun  237 ;  that  plaintiff  pro- 
cured an  assignment  of  the  mortgage  by  fraud,  and  that  the 
debt  has  been  paid  to  the  mortgagee  and  a  release  received,  57 
N.  Y.  643.  He  may  set  up  mistake  in  the  drawing  of  the  mort- 
gage and  claim  reformation,  47  N.  Y.  487.  Where  the  mortgage 
imports  consideration,  the  want  of  consideration  must  be  set  up 
in  the  answer  in  foreclosure,  unless  tbat  fact  dearlv  appears 
upon  the  face  of  the  petition,  65  Ala.  558.  It  is  no  defense  that 
the  mortgagor  had  no  title  to  the  premises,  61  Ind.  511 ;  or  that 
his  title  is  defective.  29  Hun  671 ;  or  that  the  note  secured  by  the 
mortgage  was  altered,  18  Hun  10;  or  that  the  mortgage  is  of  no 
binding  effect,  and  no  lien  upon  the  premises  described  in  the 
petition,  7  Lans.  416. 

Negligence,  If  plaintiff  can  prove  his  case  without  disclosing 
contributory  negligence,  such  contributory  negligence  is  matter 
of  defense  to  be  proved  by  defendant,  85  O.  8. 627 ;  and  the  peti- 
tion need  not  deny  contributory  negligenoe,  40  O.  8.  876;  and 
where  plaintiff  need  not  deny  it,  it  may  be  proved  under  a  gen- 
eral denial,  20  Minn.  277, 807:  contra,  5  Neb.  117, 128.  Under  a 
general  denial,  evidence  is  admissible  to  show  that  the  injury 
was  caused  by  other  persons,  not  the  servants  or  agents  of  de- 
fendant, 15  O.  8.  211.  Where  one  was  sued  for  damages  for  neg- 
ligence in  opening  a  ditch,  whereby  water  was  let  into  the 
Slaintiff 's  premises,  it  was  held  he  mieht  show  under  a  general 
enial  that  the  water  came  from  a  defective  sewer,  14  Abb.  Pr. 
n.  s.  371.  Proof  of  vis  major  or  act  of  God  is  held  not  admissible 
unless  si>eclally  pleaded,  6  Abb.  Pr.  n.  s.  128;  contra,  77  Mo.  518; 
S.  C.  Mo.  16  Bull  427.  Where  plaintiff  averred  that  defendant  re- 
ceived and  agreed  for  a  reward  to  transport  a  case  of  '* plate" 
glass,  which  was  broken  through  defendant's  negligence,  under 
a  general  denial,  evidence  was  allowed  to  be  introduced  that  it 
gave  a  receipt  for  "one  case  of  rough  glass,"  on  which  was 
plainly  marked  "  actual  contents  of  packages  must  be  stated  on 
this  receipt,"  as  showing  that  defendant  did  not  receive  and 
agree  to  transport  plate  glass,  41 0. 8. 166.  In  an  action  for  dam- 
ages to  plaintiff '8  goods  through  defendant's  negligence,  de- 
fendant may  show  under  a  general  denial  that  the  goods  did  not 
belong  to  the  plaintiff,  4  Daly  329. 

Oumership  or  title.    See  supra. 

Payment.  The  defense  of  payment  is  new  matter  and  must  be 
specially  pleaded,  25  O.  9,  276.    It  can  not  b^  shown  under  a  gen- 
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eral  denial,  except  where  plaintiff  alleges  an  indebtedness 
generallT  without  showing  how  it  was  created,  7  Kas.  412;  or 
where  plaintiff  sues  for  a  balance  on  an  account  or  balance  due 
for  services,  41  N.  Y.  349 ;  46  N.  Y.  418,  when  it  becomes  neces- 
sary to  Inonire  into  the  jyayments  to  ascertain  such  balance. 
Bliss  Code  PI.  g  S57.  In  an  action  on  an  account  for  goods  sold 
and  delivered,  a  plea  of  payment  can  not  be  maintained  when 
the  payment  is  by  check  and  the  drawer  has  no  funds  in  the 
hands  of  the  drawee  to  meet  it,  43  O.  S.  53. 

Pendency  of  another  action  should  be  specially  pleaded,  42  O.  8. 
299,  unless  the  facts  appear  on  the  face  of  the  petition,  when  it 
must  be  taken  advantage  of  by  demurrer,  2  H.  69,  72.  The 
answer  must  allege  that  the  first  cause  was  pending  when  the 
second  was  commenced,  57  How.  Pr.  390,  and  is  still  pending  at 
the  time  the  answer  is  interposed,  2  Oreg.  49 ;  that  the  paxties 
and  subject  matter  are  the  same,  27  Ark.  315,  and  in  what  court, 
5  C.  C.  432. 

Sales.  Under  a  general  denial,  in  an  action  for  goods  sold,  de- 
fendant may  show  they  were  sold  and  delivered  to  his  wife,  33 
Ind.  145.  In  an  action  for  the  consideration  of  a  patent  right, 
defendant,  under  a  general  denial,  may  show  that  the  patent 
was  not  tbe  sole  consideration,  but  that  something  else  was  also 
to  be  conveyed,  38  N.  Y.  263 ;  in  an  action  for  goods  sold  and  de- 
livered that  he  purchased  as  agent  upon  the  credit  of  his  prin- 
cipal, 57  N.  Y.  651 ;  or  that  the  authority  of  the  agent  who  made 
the  purchase  had  been  revoked  and  that  plaintiff  knew  this,  47 
N.  Y.  278.  Where  the  petition  avers  the  sale  and  delivery  to  the 
defendant  of  goods  and  their  value,  an  answer  which  denies  the 
indebtedness,  but  does  not  deny  the  facts,  the  sale  and  delivery 
and  amount  of  goods  does  not  raise  an  issue,  as  it  only  denies 
the  legal  conclusion  resulting  from  the  facts,  35  Cal.  462.  It  is 
a  good  defense  to  an  action  by  a  vendee  for  damages  for  failure 
to  deliver  property  sold,  that  at  the  time  fixed  for  delivery  he 
was  insolvent,  49  O.  S.  41. 

tkrvieei.  Under  a  general  denial  in  an  action  for  work  and 
labor  upon  a  quantum  meruit^  facts  may  be  shown  affecting  its 
Value,  as  negligence  or  uuskilfulluess,  4  E.  D.  Smith  171 ;  13  Cal. 
610 ;  or  that  the  services  were  rendered  under  a  special  agree- 
ment to  perform  them  at  a  less  sum  than  that  claimed,  61  Ind. 
368 ;  or  that  they  were  rendered  upon  a  special  agreement  to  look 
to  the  costs  bill  for  compensation,  18  Barb.  29 ;  and  in  an  action 
for  attorneys'  services  under  a  general  denial,  defendant  may 
show  facts  tending  to  disprove  the  allegations  of  the  petition 
that  the  conditions  of  the  contract  have  oeen  performed  bv  the 
plaintiff,  92  N.  Y.  209,  but  under  a  mere  denial  of  value  defend- 
ant can  not  show  that  the  services  were  not  rendered,  67  N.  Y. 
429.  A  denial  of  the  rendition  of  services  in  a  certain  capacity 
is  not  a  denial  of  employment  in  such  capacity,  42  N.  Y.  Superior 
Ct.  202.  Payment  can  not  be  shown  under  a  general  denial, 
supra,  unless  as  was  stated  the  action  is  for  a  balance  due,  41 
N.  Y.  349 ;  nor  conversion  by  plaintiff  of  the  thing  in  respect  to 
which  the  services  were  alleged  to  have  been  rendered,  64  N.  Y. 
658 ;  nor.  in  an  action  by  an  officer  against  a  city  for  salary,  that 
the  employment  was  in  excess  of  authority,  or  that  the  fund  for 
the  payment  of  such  salary  had  been  exhausted,  62  N.  Y.  365 ; 
nor,  in  an  action  to  recover  for  services  as  broker,  that  the  broker 
was  acting  for  both  parties  without  the  knowledge  of  his  prin- 
cipal, 11  Jones  <Sc  8. 664 ;  nor,  in  an  action  to  recover  the  value  of 
work  and  material,  can  defendant  under  a  general  denial  show 
pxi  express  contract  that  the  rate  of  compeusatioi^  should  be  su^ 
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mitted  to  the  arbitrament  of  a  third  penon  from  whote  dodsioii 
there  could  be  no  appeal,  22  Minn.  267. 
SpeciaUy,    See  2  SOTln;  48  O.  a  ML 

Satuie  of  frauds.  A  general  denial  raisefl  the  defense  of  the 
statute  of  frauds,  36  0. 8.  331 ;  but  where  the  contract  set  forth 
in  the  petition  is  admitted  by  the  answer,  the  statute  must  be 
flpecially  pleaded  or  the  defense  will  be  waived,  46  N.  Y.  223, 226; 
66  N.  Y.  206.  Where  the  defendant  relies  on  a  contract  which  is 
within  the  statute,  he  must  ayer  that  it  is  In  writing  to  avail 
himself  of  the  defense,  81  O.  S.  579.  Where  the  agreement  sued 
on  is  within  the  statute,  and  it  is  fairly  to  be  Inferred  from  the 
petition  that  it  is  not  in  writing,  the  defense  of  the  statute  is 
available  on  demurrer,  87  O.  8.  4U2  ;  see  45  (>.  H.  2i9, 54.'). 

Statute  of  limitatioM.  The  statute  of  limitations  must  be  spe> 
dally  pleaded  when  taken  advantage  of  by  answer.  8  O.  8.  2i5; 
23  O.  8. 209 ;  29  O.  8. 245.  "  The  bar  of  the  statute  of  limitations 
becomes  available  on  demurrer  only  when  the  petition  shows 
affirmatiyely  that  the  statutory  t>eriod  had  elapsed  before  the 
action  was  commenced.  When  mis  does  not  appear,  the  statute 
must  be  pleaded,"  23  O.  8.  209 ;  see  44  0. 8. 12.  It  is  waived  if 
not  taken  advantage  of  by  demurrer  or  answer,  29  0. 8. 245.  A 
general  denial  waives  it,  30  O.  8. 184 ;  contra,  in  ejectment,  29 
O.  8.  859.  A  foreign  statute  must  be  specisJly  pleaded  to  be 
available  as  a  bar,  and  such  defense  can  not  oe  raised  by  de> 
murrer,  13  Minn.  890 ;  see  26  O.  8. 131.  Such  plea  must  state  the 
residence  of  parties,  7  O.  (Pt.  1)  229.  If  a  petition  properly  states 
a  cause  of  action  for  fraud,  and  avers  that  the  fraud  was  not  dis- 
covered until  within  four  years  before  suit  was  begun,  an  answer 
charging  that  the  cause  of  action  did  not  accrue  within  four 
years  before  suit,  because  the  fraud  was  not  committed  within 
said  time,  is  insufficient,  40  0. 8. 313 ;  see  21  Bull  212. 

Stockholder.  In  an  action  to  enforce  the  statutorv  liabilitr 
of  stockholders,  an  answer  that  defendant "  never  had  any  stock 
of  the  said  corporation  in  his  possession,  and  that  he  never 
subscribed  for  any  of  said  stock, '^does  not  state  a  good  defense, 
14  Bull  846,  847.  An  answer  that  defendants  "  deny  they  are 
stockholders  of  the  said  defendant .  .  .  They  further  say  that 
they  were  not  stockholders  in  said  company  at  the  time  the  said 
notes  set  up  in  said  answer  and  cross-petition  were  executed  and 
delivered,  norwere  they  stockholders  at  the  time  of  the  recovery 
of  said  judgment,"  set  up  in  the  petition  of  the  plaintiff  is  not 
sufficient,  as  it  implies  that  deiendants  were  stockholders  at 
some  time.  Id.  A  defense  in  Bxich.  action  that  there  are  stock- 
holders who  have  not  been  made  parties,  or  paid  their  subscrip- 
tions, should  disclose  the  names  of  such,  15  Bull  164.  A  defense 
that  a  creditor  compromised  his  claim  ''before  he  obtained 
judgment,"  is  demurrable,  and  a  defense  that  a  creditor  filed  his 
claim  and  asserted  a  lien  in  another  case  without  averring  its 
pa3rment  or  allowance,  is  demurrable,  15  Bull  164.  A  sale  of 
stock  with  an  indemnity  to  the  vendor  against  assessment  on 
his  liability  is  no  defense,  Id.  See  g  5075nn. 

Surely.  An  extension  of  time,  to  be  available  as  a  defense, 
must  be  specially  pleaded,  22  Barb.  647.  An  averment  in  the 
answer  of  a  surety,  that  he  had  requested  the  plaintiff  to  sue  the 
maker  under  g  5883,  is  insufficient  without  a  further  allegation 
that  the  request  was  in  writing,  7  O.  (Pt.  1)  229 ;  contra,  56  Mo.  31. 
Where  one  of  two  joint  debtors  has  paid  the  whole  debt,  facU 
which  rebut  the  presumed  equity  to  contribute  should  be  set  up 
by  way  of  defense,  and  need  not  oe  negatived  in  the  petition,  26 
0.8.450,452. 
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Trespass.    Under  a  general  denial,  defendant  may  prove  that 

SlaintifT  was  not  in  possession,  but  that  he  had  leased  the  prem- 
ies, 50  Cal.  496 ;  but  it  has  been  held,  on  the  other  hand,  that  a 
right  of  possession  or  title  in  a  third  person  must  be  specially 
pleaded,  16  How.  Pr.  478.  Matter  in  justification  must  oe  spe- 
cially pleaded,  11  Johns.  1^,  as  a  license,  54  Wis.  133;  and  if  an 
easement  is  relied  ou  as  a  defense  by  way  of  justification,  the 
answer  must  show  how  the  enjoyment  of  it  was  Impeded,  32 
Cal.  578. 

Usury.  The  defense  of  usury  must  be  specially  pleaded,  87 
^.  Y.  430 ;  12  Barb.  601.  It  must  be  pleaded  with  such  precision 
and  certalhty  as  to  make  out  on  the  &,oe  of  the  pleading  that  a 
corrupt  and  usurious  contract  has  been  enterea  into,  75  N.  Y. 
519.  The  defense  should  state  what  the  usurious  agreement  was, 
between  whom  made,  and  the  quantum  of  usurious  interest 
agreed  on  and  received,  21 N.  Y.  567 ;  and  in  pleading  usury  laws 
of  another  state,  the  defense  must  ail^e  what  those  laws  were, 
and  the  facts  which  rendered  the  transaction  usurious  under 
them,  22  N.Y.  472. 

25071.  Defendant  maj  state  diflbrent  defi»nief,  ete. 
The  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defense,  counter-claim,  and  set-off  as  he  has, 
whether  they  are  such  bs  have  been  heretofore  denom- 
inated legal  or  eqaitable,  or  both ;  he  may  claim  therein 
relief  touching  the  matters  in  question  in  the  petition 
against  the  plaintiff,  or  against  other  defendants  in  the 
same  action;  and  each  must  be  separately  stated  and 
numbered,  and  they  must  refer  in  an  intelligible  manner 
to  the  canses  of  action  which  they  are  intended  to 
answer.    [51  v.  57,  K  84,  93 ;  8.  <&  C.  968,  978.] 

Joinder  of  defenses.  There  is  no  limit  to  the  number  of  de- 
fenses which  may  be  Joined  in  an  answer,  89  0. 8. 141:  29  O.  S.  78. 
It  is  not  required  that  they  must  be  consistent  with  each  other. 
29  O:  S.  78.  A  denial  and  justification  may  be  joined ,  9  How.  Pr*. 
289;  83  Ind.  486.  A  denial  and  the  statute  of  limitations,  80  Cal. 
192;  pleas  in  abatement  and  bar  may  now  be  joined  in  the  same 
answer,  21 N.  Y.899;  in  trespass,  a  denial  of  plaintiffs  title  and 
license  to  do  the  act  complained  of,  12  Minn.  426;  a  denial  of  the 
execution  of  a  note  and  plea  of  infancy,  2  £.  D.  Smith  50.  In  an 
action  for  breach  of  contract,  defendant  may  plead  a  rescission 
of  the  contract  for  fraud  or  mistake  and  breach  of  warranty,  67 
N.  Y.  237.  A  denial  of  the  executiou  of  a  note  and  a  plea  that  if 
the  signature  was  genuine  it  was  obtained  by  fraud  may  be 
joined  in  the  same  answer,  29  0. 8. 78.  Usury,  extension  of  time, 
and  payment  are  not  inconsistent  in  an  answer  of  a  surety  on  a 
promissory  note,  14  Eas.  282;  nor  a  denial  of  the  execution  of  a 
note  and  want  of  consideration,  80  0. 8. 600.  A  plea  of  the  stat- 
ute of  limitations  and  satisfaction  of  the  demand  in  suit  may 
be  joined,  13  Minn.  158;  but  a  denial  of  the  execution  of  an 
instrument  and  that  It  was  executed  under  duress,  are  held 
inconsistent,  16  Kas.  259 ;  and  a  denial  and  tender,  2  £.  D.  Smith 
197 ;  and  a  denial  of  the  takinpr  of  goods  and  justification  under 
process,  5  Minn.  119;  and  a  denial  of  a  contract  and  an  allega- 


121  OOUNTER-CUOM.  {5072 

tion  of  non-performanoe,  11  How.  Pr.  168 :  a  plea  that  a  contract 
was  reyoked  or  annnlled  and  another  that  it  was  modified,  It 
Minn.  407 ;  a  denial  of  forfeiture  of  courtesy  and  claim  of  owner- 
ship, 1  Clev.  R.  117 ;  and  denial  and  estoppeLl  Clev.  R.  141 ; 
consideration  for  lease  and  an  accounting,  27  Bull  18. 

Jbiiu  aruwen.  There  Is  no  limit  to  the  right  of  proper  parties 
defendant  to  join  in  an  answer,  14  0. 8. 211.  An  answer  by  one 
of  the  makers  of  a  note  inures  to  the  others.  26  O.  8.  291 ;  and 
where  a  defense,  pleaded  Jointly  by  several  defendants,  Is  bad 
as  to  one  it  is  bad  as  to  all,  95  Ind.  184 ;  10  la.  58. 

A  partial  d^ense  may  be  set  up,  but  it  must  be  pleaded  as  such. 
70  Ind.  809;  15  la.  6;  but  a  paragraph  of  an  answer  which  is 
expressly  limited  to  a  part  of  the  petition  can  not  be  declared 
bad  merely  because  it  goes  to  the  whole  of  the  petition,  99  Ind. 
566.  It  is  not  necessary  that  an  answer  to  a  petition  seeking 
equitable  relief  should  set  up  a  complete  defense.  It  is  enough 
that  it  deny  or  confess  ana  avoid  some  material  part  of  toe 
plaintiff's  case  so  as  to  modify  or  abridge  the  riffht  to  relief,  and 
a  demurrer  to  such  answer  raises  no  question  of  its  sufficiency  as 
a  complete  bar  to  the  action.  18  0. 8. 490 ;  see  37  0. 8. 863.  U nder 
the  New  York  Code,  a  partial  defense  may  be  set  forth  in  the 
answer,  but  it  must  be  expressly  stated  to  be  a  partial  defense  to 
the  entire  complaint,  or  to  one  or  more  separate  causes  of  action 
therein  set  forth.  N.  Y.  Code.  Ciy.  Pro.  g  508. 

In  an  action  by  the  payee  upon  a  specialty  the  defendant  may 
under  this  section  allege  the  want  or  failure  of  consideration, 
and  such  allegation  will  constitute  a  good  ground  of  defense, 
48  O.  8.  562.    Cross-petition  by  insolvent  stockholder,  35  Bull  35. 

g  6078.  CoimteiHtlalm.  The  counter-claim  mentioned 
in  the  preceding  section  must  be  one  existing  in  favor 
of  a  defendant,  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the 
petition  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  [51  v.  57, 
2  94;  S.4&C.979.] 

Thfi  counter  claim  must  be  founded  on  an  existing  demand 
inpr&enHj  and  not  one  that  may  be  claimed  in  fvJturo.  10  Bosw. 
16.  The  demands  must  be  mutual,  and,  where  plaintiff  sues  as 
an  individual,  a  demand  against  him  as  trustee  or  executor  can 
not  be  set  up  by  way  of  counter-claim,  20  Johns.  137.  It  is  not 
required  that  the  counter-claim  shall  be  founded  on  contract  or 
arise  out  of  the  contract  set  forth  in  the  petition,  15  B.  Hon.  454. 
It  is  sufficient  if  it  arise  out  of  the  transaction  set  forth  in  the 
petition  or  is  connected  with  the  subject  of  the  action.  1  H.  434; 
2  Id.  86 ;  40  O.  8. 188 ;  3  C.  C.  432.  The  words  "  subieet  of  the  ac- 
tion "  are  construed  to  mean  the  subject  matter  in  dispute  or  the 
facts  constituting  plaintifTs  cause  of  action.  41  How.  It.  125.  The 
subject  of  an  action  is  either  property  (as  illustrated  by  a  real 
action)  or  a  violated  right,  61  N.  Y.  226  ( Dwight  Com.).  A  counter- 
claim may  be  of  a  legal  or  equitable  defense,  20  O.  8.  88,  for 
liquidated  or  unliquidated  damages,  12  O.  8.  344.  A  counter- 
claim must  be  speciaUy  pleaded,  49  Cat.  165 ;  2  H.  233.  An  answer 
which  assumes  to  set  up  a  counter-claim,  or  a  cause  of  action  for 
affirmative  relief,  should  state  all  the  facts  necessary  lo  consti- 
tute such  counter-claim  or  affirmative  relief  as  fully  and  specific- 
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any  as  if  the  defendant  were  filing  a  petition  in  an  original 
action,  6  O.  S.  207,  216 ;  4  Duer.  285 :  but  an  answer,  however 
unskillfuUy  drawn,  which  contains  necessary  facts  lo  warrant 
affirmative  relief  will  he  treated  as  a  counter-claim  and  such 
relief  awarded,  14  O.  S.  31 ;  and  where  plaintiff,  without  objec- 
tion, takes  issue  upon  an  answer  setting  up  a  cross-demana  in 
the  nature  of  a  couuter-ciaim,  he  waives  the  question  whether 
such  cross-demand  was  the  proper  subject  of  a  counter-claim, 
80  O.  8.  444.  But  the  defendant  is  not  bound  to  set  up  his 
counter-claim ;  he  mav  elect  to  enforce  its  recovery  in  a  separate 
action,  66  Barb.  35.  If,  however,  he  does  plead  a  counter-claim, 
he  can  not,  during  the  pendency  of  the  action,  have  a  separate 
action  upon  It,  60  N.  C.  187, 197 ;  but  see  §  5089 ;  and  it  is  not  error  to 
refuse  to  consider  a  counter-claim  on  which  the  defendants  have 
already  instituted  an  independent  suit  then  pending,  2  Bull  110. 
It  is  too  late  ou  error  to  object  that  a  counter-claim  arose  after  the 
commencement  of  the  action,  29  N.  Y.  494,  and  the  objection 
that  a  claim  set  up  in  the  answer  was  not  the  proper  subject 
of  a  counter-ciaim  can  not  be  raised  for  the  first  time  ou 
appeal,  94  N.  Y.  401.  Plaintiff,  after  an  answer  amounting  to  a 
counter-claim  has  been  filed,  can  not  dismiss  the  action,  14  O.  S. 
31;  but  where  the  allegations  of  an  answer  are  not  such  as 
entiUe  defendant  to  affirmative  relief,  such  answer  does  not  pre- 
sent a  counter-claim  which  the  defendant  has  a  right  to  nave 
tried  after  the  plaintiff's  cause  of  action  has  been  dismissed 
without  prejudice,  30  O.  S.  126.  A  counter-claim  for  damages 
can  not  be  changed  into  a  claim  for  specific  performance,  1  H. 
434, 437.  The  jury  should,  in  assessing  damages  on  a  counter- 
claim, deduct  the  amount  admitted  to  be  due  the  plaintiff.  In 
such  ca^,  the  verdict  ought  to  show  it,  and  if  the  deduction  is 
not  made  by  the  jury  it  will  be  made  by  the  court  in  rendering 
judgment,  26  O.  S.  632.  Judgment  will  not  be  reversed  where 
the  court  fails  to  give  nominal  damages  on  a  counter-claim  if 
such  omission  did  not  affect  the  costs  or  other  rights  of  defend- 
ants. 6  O.  S.  207;  26  O.  S.  562:  29  O.  S.  862.  A  justice  can  not 
rule  the  counter-claim  out  of  the  record  because  no  evidence  was 

fiven  to  support  it,  6  Bull  327 ;  see  generally  Id.  774 ;  3  Bull  428. 
u  an  equity  case  a  counter-claim,  though  for  damages,  may  be 
referred  to  a  master,  36  O.  S.  261 .  Statute  of  limitations.  48  O.  S.  21a 

Account.  Where  the  dealings  between  the  parties  have  been 
such  as  to  entitle  the  defendants  to  a  bill  of  account  under  the 
old  practice  in  equity,  a  counter-claim  may  be  based  upon  any  of 
the  items  in  that  account,  2  H.  238. 

As8e88m€nt.  In  an  action  in  the  name  of  the  city  for  the  use 
of  a  contractor  to  recover  an  improvement  assessment,  lot- 
owners  can  not  counter-claim  damages  caused  by  the  contractor, 
who  had  been  licensed  by  such  owners  to  dig  on  their  premises 
for  material,  for  abusing  such  license  and  digging  deeper  than 
was  authorized,  1  Bull  84.  It  is  no  defense  to  an  action  for  a 
street  assessment  that  in  improving  the  street  private  i>roperty 
had  been  taken  in  places  where  the  right  of  way  was  too  nar- 
row, where  the  proprietors  were  aware  of  the  progress  of  the 
work  and  took  no  steps  to  restrain  it,  5  Rec.  153. 

BiUa  and  notes.  Defendant  may  counter-claim  for  usurious 
Interest  paid.  16  O.  S.  418.  Partial  failure  of  consideration  of  a 
note  is  a  good  counter-claim,  26  O.  S.  33;  but  an  answer  to 
an  action  on  a  note  that  it  was  obtained  by  fraud  and  with- 
out consideration  is  not  a  counter-claim.  30  O.  8.  126.  In  an 
action  against  a  surety  upon  a  promissory  note,  it  was  held  that 
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defendant  might  ooiinter*cktim  damagvss  for  a  faQure  on  the 
part  of  tbe  payee  to  procure  the  signature  of  another  surety  as  he 
nad  agreed  to  do,  2  I>uv.  247.  In  an  action  on  a  note,  defendant, 
it  was  held,  might  counter-claim  for  damages  arising  from  a 
wrongful  sale  of  property  pledged  as  security  for  the  note.  9 
Wis.  348,  or  damages  sustained  by  rea.son  of  a  breach  of  a  fraudu- 
lent warranty  of  consideration,  65  Barb.  169.  Violation  of  agree- 
ment to  sell  good-will  as  counter-claim  to  action  on  note,  2  Bull 
22.  Notes  given  defendant  for  excess  of  his  pro  rata  in  compo- 
sition with  plaintiff's  creditors  can  not  be  set  off.  1  Bull  302. 

Contract.  In  an  action  for  compensation  for  the  performance 
of  a  contract,  defendant  can  not  set  up  by  way  of  counter-claim 
the  Don-performance  of  another  contract,  1  H.  434, 43^.  In  au 
action  against  a  builder  to  recover  deduction  from  the  price 
paid  for  erecting  a  building  and  for  goods  sold  and  delivered,  a 
counter-claim  by  the  builder  alleging  violation  of  the  building 
contract  by  permitting  an  adjoiuinff  owner  to  run  up  his  ftartl' 
tion  wall,  whereby  defendant  was  hindered  and  damaged,  is 
demurrable,  2  C.  S.  C.  R.  66.  Plaintiff  can  not,  by  an  action  for 
installments,  avoid  recoupment  on  entire  contract,  3  O.  8.  883. 

Ckmversion.  In  an  action  for  conversion,  a  cause  of  action 
upon  contract  is  not  proper  as  a  counter-claim,  11  Abb.  Pr.  210; 
nor  in  such  action  can  defendant  set  up  by  way  of  counter-claim 
a  cause  of  action  for  the  conversion  of  certain  other  property,  3 
Abb.  Pr.  184;  but  in  an  action  for  the  conversion  of  prop- 
erty delivered  to  defendant,  it  was  held  that  he  might  counter- 
claim damages  arising  from  a  breach  of  the  contract  under 
whiclvthe  property  was  delivered  as  being  connotated  with  the 
subject  of  f  ne  action,  41  O.  S.  384 ;  and  where  defendant  was  sned 
for  the  conversion  of  a  horse  he  was  permitted  to  set  up  the  fact 
that  the  horse  was  sold  by  him  in  exchange  for  some  land,  that 
the  plaintiff  fraudulently  deceived  him  in  regard  to  its  location, 
and  to  ask  for  a  rescission  of  the  contract  of  exchange,  66  N.  C. 
233 ;  see  93  N.  Y.  552.     See  Tort,  infra. 

Executor  and  adminittraior.  In  an  action  bv  an  executor  upon 
a  demand  which  arose  after  the  death  of  tne  testator,  the  de- 
fendant can  not  set  off  a  demand  against  testator,  although  it 
existed  at  the  time  of  his  death,  6  N.  Y.  168.  A  purchaser  at  ex- 
ecutor's sale  can  not  counter-claim  for  false  representations  of 
executor,  14  0.  S.  276 ;  but  in  an  action  by  an  executor  upon  a 
demand  due  his  testator,  false  and  fraudulent  representations 
made  by  the  latter  in  a  sale  out  of  which  the  demand  arose  con- 
stitute a  good  counter-claim,  52  N.  Y.  237. 

Fravd  in  the  consideration  of  a  deed,  2  D.  604,  in  action  to 
foreclose  mortgage,  40  O.  8. 168,  on  note  for  price  of  property,  4 
O.  S.  680,  may  be  set  up  by  way  of  counter-claim. 

Husband  and  wife.  Where  a  wife  sues  to  recover  a  claim  for 
her  separate  estate,  a  debt  due  from  her  husband  can  not  be 
pleaded  as  a  counter-claim,  40  Barb.  75. 

Inn-keq^.  In  an  action  against  an  inn-keeper  or  boarding- 
house  keeper  for  the  loss  of  goods  upon  his  liability  as  bailee  of 
a  guest's  property,  the  defendant  may  set  up  as  a  counter-claim 
the  plaintiff 's  indebtedness  to  him  for  board,  9  Abb.  Pr.  N. 
S.  199. 

Joint  and  several  liabUUy.  One  of  two  joint  defendants  can  not 
interpose  a  counter-claim  unless  there  can  be  under  the  plead- 
ings a  several  judgment  against  him,  2  Abb.  N.  C.  216,  but  one 
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of  several  defendants  may,  by  counter-claim,  set  np  a  demand 
due  him  severally.  67  Ala.  478 ;  but  a  counter-claim  can  not  be 
allowed  to  one  ot  several  defendants  when  it  appears  that  an- 
other of  the  defendants  is  primarily  liable  for  the  claim  de- 
manded, 5  O.  S.  520.  If  one  defendant  is  sued  upon  an  indi- 
vidual liability,  he  can  not  interpose  a  counter-claim  jointly  in 
favor  of  himself  and  another  against  the  plaintiff,  87  N.  Y.  501 . 

Landlord  and  tenant.  In  an  action  for  rent,  defendant  may 
counter-claim  damages  arising  from  breaches  of  covenants  in 
the  lease,  56  N.  Y.  42P ;  30  Wis.  611 ;  9  Bush.  708;  as  breach  of  a 
covenant  to  reoair,  45  How.  Pr.  340:  54  Ind.  544;  the  amount 
expended  bv  him  in  necessary  repairs,  and  damages  for  the  loss 
of  the  use  of  parts  of  the  premises  rendered  untenantable  for 
want  of  repair,  33  Barb.  401,  though  the  covenants  to  pay  rent 
and  repair  w^ere  separate  and  independent  ci>venants,  35  N.  Y. 
269;  3  MO.  App.  291.  In  an  action  for  rent  due  upon  a  verbal 
lease,  defendant  may  show  that  plaintifT,  by  the  terms  of  the 
lease,  amed  to  build  a  certain  fence,  and  counter-claim  dam- 
ages arising  from  his  neglect  to  build  it,  49  Mo.  139.  In  an 
action  by  a  tenant  to  annul  a  lease  for  fraud,  the  landlord  may 
counter-claim  rent  accrued  under  the  lease,  3  Abb.  N.  S.  467.  In 
an  action  upon  a  lease  for  taking  away  fixtures  contrary  to  its 
terms,  it  was  held  that  defendant  could  counternslaim  as  for  a 
conversion  the  value  of  certain  chattels  which  ttie  plaintiff 
would  not  allow  him  to  remove,  25  Wis.  310;  but  in  an  action 
upon  a  bond  for  rent,  where  defendant  sought  to  recover  dam- 
affes  of  the  plaintiff  on  account  of  the  removal  of  fixtures 
placed  ui>on  the  premises  by  the  tenant,  he  was  not  allowed  to 
do  so,  as  nothing  bad  been  said  in  regard  to  them  in  the  lease,  8 
Bosw.  300^8.  C;  12  Abb.  Pr.  300.  In  an  action  upon  a  lease  ror 
rent,  a  counter-claim  that  plaintiff,  through  aefective  pipes, 
negligently  and  maliciously  permitted  the  waste  water  from  the 
upper  stories  to  flow  in  upon  the  part  occupied  by  defendant, 
and  that  he  threw  filthy  water  from  the  windows  so  as  to  run  in 
lapon  the  demised  premises,  was  held  bad  on  demurrer,  20  N.  Y. 
281 ;  and  where  a  lessor  permitted  rooms  above  those  occupied 
by  the  lessee  as  a  lawyers  office  to  be  used  for  the  business  of 
printing,  which  disturbed  the  lessee  and  compelled  him  some- 
times to  leave  his  office,  and  broke  the  ceilings  and  damaged  his 
furniture  and  books  by  leakage,  but  he  did  not  surrender  pos- 
session, it  was  held  that  he  could  not  counter-claim  the  dam- 
age In  an  action  for  the  rent,  90  N.  Y.  293.  Injury  to  the  tenant  In 
consequence  of  a  change  In  the  grade  of  a  street  oan  not,  In  the 
absence  of  any  covenant  In  the  lease  protet^ting  him  from  such 
injury,  be  set  up  as  a  counter-claim  in  an  action  for  the  recovery 
of  rent,  66  N.  Y.  1. 

Mortgage.  In  an  action  bv  a  mortgagee  against  a  mortgagor 
upon  a  note  and  mortgage  given  for  the  purchase  money  of  the 
premises,  the  mortgagor  may  set  up  a  counter-dalm  for  dam- 
ages by  reason  of  the  fraud  of  the  mortgagee  In  concealing  from 
him  material  facts  as  to  the  situation  and  extent  of  the  prem- 
ises, 40  O.  S.  168;  15  O.  S.  145.  In  an  action  to  foreclose  a  mort- 
gage given  to  secure  the  purchase  money  on  a  purchase  of  the 
busluess  and  good  will  of  a  firm,  breach  of  the  contract  of  sale 
by  Injury  to  the  good  will  may  be  set  up  by  way  of  counter- 
claim, 86  O.  S.  261.  In  an  action  to  foreclose  a  morteage  for 
purtmase  money,  defendant  may  deduct  the  amount  of  an  nn- 
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paid  asMSsment,  80  O.  S.  660;  but  on  foreclosure  a  mortgagor  in 
possession  can  not  counter-daim  for  defect  in  mortgagee's  title, 
6  O.  8. 207. 

Partnenhip,  In  an  action  against  partners,  a  several  claim  in 
favor  of  one  defendant  only  can  not  be  enforced  as  a  counter- 
claim, 4  Duer.  460,  and  a  demand  against  the  members  of  a  firm 
can  not  be  set  up  as  a  counter-claim  in  an  action  by  a  member 
of  such  firm  for  a  demand  dae  him  Individually,  19  Barb.  196; 
but  a  debt  due  to  one  as  surviving  partner  may  be  set  off  against 
a  demand  on  him  in  his  own  right,  and  vice  verta^  10  O.  455 ;  2 
Bull  253. 

Badvroperty  In  an  action  upon  a  note  given  for  a  farm,  de- 
fendant may  counter-claim  damages  for  the  improper  removal 
lifter  the  sale  of  growing  crops,  49  Mo.  570.  Defendant  in  tjeei- 
ment  was  allowed  to  set  up  the  value  of  ImproyementB  against  a 
daim  for  mesne  profits,  30  Wis.  308.  In  such  action  facts  show- 
ing that  an  equitable  title  is  in  the  defendant,  and  that  the 
g lain  tiff 's  legal  title  was  wrongfully  obtained,  and  should  inure 
>  the  defendant,  are  the  subjects  of  counter-claim,  58  Wis.  237. 
In  an  action  for  the  possession  of  land  founded  upon  the  legid 
title  held  by  the  plaintiff,  the  defendant  may  set  up  as  a  counter- 
claim that  he  is  equitably  the  owner  of  the  land,  and  demand 
a  specific  performance  or  conveyance,  67  N.  Y.  508.  Fraud  in 
the  consideration  of  a  deed  may  be  set  up  as  a  counter- 
claim, 2  D.  604.  A  vendee  who  is  induced  to  purchase  land 
through  the  fraudulent  representations  of  the  vendor  can 
counter-claim  damages  therefor  in  an  action  for  the  purchase 
money,  32  la.  437.  and  vendee  may  counter-claim  for  untrue 
representations,  though  honestly  made,  89  O.  8.  491.  In  a  suit 
by  a  gmntor  to  cancel  a  conveyance  for  fraud,  a  counter-claim 
denying  the  fraud  and  alleging  that  the  plaintiff  wrongfully 
kept  the  defendant  out  of  possession,  and  asking  judgment  for 
possession  and  for  rents  and  profits,  is  admissible,  27  Ind.  4.  In 
an  action  for  parHiiUmt  the  respective  claims  and  rights  of  the 
parties  may  be  put  in  issue  and  determined,  and  for  that  pur- 
pose a  counter-daim  may  be  filed,  87  Ind.  123.  In  an  action  bv 
a  tenant  in  common  for  an  undivided  half  of  a  parcel  of  land, 
defendant  may  set  up  a  parol  partition  and  occupancy  under  it, 
and  ask  judgment  that  the  plaintiff  rdease,  28  Wis.  678.  Where, 
In  partition  proceedings,  a  parcener  elects  to  take  the  property, 
and  a  deed  is  made  to  him  by  order  of  court,  and  he  omits  to 
have  the  taxes  <^scharged  before  taking  the  title,  and  he  or  his 
vendee  has  to  pay  them,  such  payment  of  taxes  can  not  be  set 
up  as  a  lien  and  recouped  against  notes  and  mortage  given  for 
the  deferred  payments  in  the  partition  proceedings,  2  Bull  281. 
In  an  action  upon  a  bond  given  for  theimrcAose  money  of  land,  the 
defendant  may  counter-daim  damages  for  the  removal  and  con- 
version of  fixtures  without  his  knowledge  after  the  contract  was 
made,  but  before  the  formal  transfer  of  the  land  and  execution 
of  the  bond,  20  Mo.  433.  In  an  action  for  purc^hase  money,  the 
defendant  may  set  up  as  a  counter-claim  a  breach  of  the  cove- 
nant of  seizin,  12  Kas.  85.  In  an  action  to  recover  the  balance 
of  purchase  monev  claimed  to  be  due  for  land  sold,  the  defend- 
ant may  counter-claim  damages  for  the  non-delivery  of  posses- 
sion at  the  time  agreed,  and  for  the  removal  of  certain  fixtures 
which,  by  the  terms  of  the  agreement,  were  purchased  with  the 
property,  47  N.  Y.  426.  In  an  action  to  recover  the  purchase  money 
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on  breach  of  a  contract  to  convey,  a  subsequent  depreciation  in 
the  value  of  the  land  can  not  be  pleaded  as  a  counter-claim,  77 
Ind.  479.  A  grantee  of  land  can  not  recoup  in  a  suit  for  the 
balance  of  the  purchase  money,  damages  claimed  because  cer- 
tain streets  upon  which  the  property  was  described  as  abutting 
were  obstructed  by  another  and  prior  grantee  of  the  grantor,  2 
H.  86.  Defect  of  title  without  eviction  is  not  a  good  counter- 
claim to  an  action  on  A  note  for  purchase  money,  6  O.  S.  525 ;  but 
an  incumbrance  on  the  land  may  be  set  up  even  against  a  trans- 
feree of  the  note  without  indorsement,  11 0.  8.  616.  A  counter- 
claim for  breach  of  covenant  against  incumbrance  \a  defeated 
by  proof  that  defendant,  the  vendee,  agreed  to  pay  off  the  In- 
cumbrance, 27  O.  S.  285.  Under  g  5780,  in  an  action  by  the  ven- 
dor for  pilrchase  money,  a  third  person  holding  an  outstanding 
title  must  be  made  defendant  before  the  defense  becomes  avail- 
able, 28  O.  S.  39.  The  right  to  bring  in  such  third  person  exists 
only  where  there  has  been  a  breach  of  the  covenants  in  the 
deed,  35  O.  8.  289.  In  a  suit  for  possession  and  to  quiet  tiUe,  the 
defendant  may,  by  way  of  counter-claim,  set  up  a  title  in  equity 
in  himself  and  pray  to  have  his  title  quieted,  91  Ind.  301.  In  an 
action  to  quiet  title,  an  answer  averring  possession  by  a  valid 
tax  sale  and  asking  affirmative  relief  was  held  to  present  a  good 
counter-claim,  19  Wis.  74.  In  an  action  to  restrain  waste  and  for 
recovery  of  damages  for  waste  already  done  to  the  freehold,  de- 
fendant may,  by  way  of  counter-claim,  demand  the  specific 
Serformance  of  a  contract  to  convey,  U  Abb.  N.  C.  93;  but  a 
emand  of  damages  for  waste  is  not  incident  to  the  recovery  of 
the  possession  of  land,  and  can  not  be  properly  joined  in  such 
counter-claim,  27  Ind.  4.  Counter-claim  for  damages  sustained 
by  waste  on  land  without  the  state  not  allowed,  88  N.  Y.  258. 

Replevin.  In  replevin  by  a  mortgagee  of  chattels  against  an 
officer  holding  property  under  an  attachment,  the  attachment 
creditor  substltutea  for  the  officer  may,  by  counter-claim,  set  up 
his  right  to  relief,  20  O.  8.  38.  In  replevin  for  a  horse  sold  by 
defendant  to  plaintiff  in  exchange  for  land,  defendant  may 
counter-claim  deceit  as  to  the  land,  66  N.  C.  233. 

Sales.  In  an  action  to  recover  for  the  price  of  goods  sold,  or 
on  a  note  given  therefor,  defendant  may  counter-claim  for  dam- 
ages sustained  by  fraud  in  the  sale  or  breach  of  warranty,  57 
N.Y.  16;  89  O.  8.  671;  7  0.  S,  95:  26  O.  8.  537:  9  W.  L.  J.  187;  4 
O.  8.  680,  as  for  a  defect  of  quality  or  quantity,  26  O.  8.  587:  8 
Rec.  852.  In  an  action  by  the  buyer  of  goods  against  the  seller 
for  not  completing  the  contract,  the  latter  may  counter-claim 
the  price  of  goods  already  delivered,  52  Barb.  132.  In  an  action 
on  a  contract  for  goods  sold,  defendant  may  counter-claim  a 
judgment  recovered  by  him  against  the  plaintiff  before  the  suit 
brought  by  the  latter  was  commenced ,  29Barb.  295.  In  an  action 
for  goods,  or  to  restrain  their  sale,  defendant  may  show  prop- 
erty iu  the  goods,  and  by  counter-claim  recover  damages  for  the 
plaintiff's  interference,  29  N.  Y.  494.  In  an  action  for  the  price 
of  goods,  a  counter-claim  for  damages  for  ftiilure  to  deliver, 
which  shows  that  delivery  and  payment  were  concurrent  con- 
ditions, must  also  aver  an  offer  or  readiness  to  pay,  otherwise  it 
does  not  state  facts  sufficient  to  constitute  a  counter-claim,  29 
O.  8.  362. 

S^rvi/xa.  In  an  action  for  services,  where  plathtlff  has  been 
discharged  before  the  end  of  the  term',  a  claim  for  damages  fot 
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negligent  and  nnskillful  work,  is  a  Talid  oounter'Claim,  12  0. 8. 
344 ;  and  in  an  action  to  recover  wages,  damagee  caused  bjr  plain- 
tiflfs  leaving  the  service  before  the  end  of  the  term  of  employ- 
ment mav  be  interposed  by  way  of  counter-claim,  4  Met.  (Ky.  )4M ; 
in  an  action  by  a  mechanic,  a  claim  for  material  converted  by 
plaintiff;  63  Barb.  500.  In  an  action  against  an  attornev  at  law 
tor  moneys  received  by  him  as  such,  he  may  oounter-claim  lor 
services  rendered,  53  How.  Pr.  278.  In  an  action  against  an  em- 
ployee for  converting  the  employer's  property,  the  former  may 
counter-claim  for  unpaid  wages,  72  N.  C.  641.  In  an  action  lor 
work  and  labor  penormed,  a  counter-claim  for  falling  and 
refusing  fo  abide  oy  an  award  of  arbitrators  is  not  good,  51 
Ind.  187. 

StockJuMer^s  individual  liabilitv  is  not  a  good  ooonterHdalm 
in  his  action  against  the  corporation.  6  Bull  428.  A  stockholder 
in  a  building  company,  sued  upon  nis  personal  liability,  may 
set  np  a  counter-claim  for  advances  made  or  liabilities  incurred 
on  behalf  of  the  company,  11  Abb.  Pr.  278.  In  an  action  by  a 
railroad  company  for  a  subscription  to  its  stock,  defendant  waa 
allowed  to  counter-claim  damages  for  a  right  of  way  through 
his  farm,  the  plaintiff  having  agreed  that  the  damages  should 
go  in  discharge  of  his  subscnption.  18  B.  Mon.  735. 

Suretyship.  A  surety,  sued  upon  his  obligation,  can  not 
avail  himself  of  a  counter-claim  in  favor  of  his  principal, 
against  the  ptlaintiff,  22  Hun  434;  55  N.  Y.  619.  In  an  action 
against  principal  and  sureties  to  recover  upon  an  underti^- 
ing,  a  debt  due  from  the  plaintiff  or  his  assignor  to  the  prin- 
cipal can  not  be  interposed  as  a  counter-claim  at  law,  80 
N.  Y.  560.  In  an  action  by  a  surety  against  a  co-surety  for 
contribution,  the  latter  can  not  interpose  as  a  counter-claim 
an  indebtedness  of  the  plaintiff  to  the  principal,  57  N.  Y.  649; 
and  in  an  action  e^ainst  a  guarantor  of  bonds,  where  the 
prinGi|>al  is  not  joined  as  defendant,  a  cause  of  action  against 
the  principal  only  can  not  be  interposed  as  a  counter-dalm,  15 
Abb.  Pr.  n.  s.  144. 

Tort.  In  an  action  on  contract,  a  cause  of  action  founded 
urely  in  tort,  and  not  arising  out  of  the  transaction  mentioned 
n  the  petition,  can  not  be  set  up  as  a  counter-claim,  66  How.  Pr. 
385 ;  but  a  case  of  tort  which  the  law  permits  the  injured  party 
to  waive  and  sue,  as  on  an  implied  contract,  may  be  set  up  as  a 
counter  claim,  66  Barb.  169.  In  tort  defendant  may  counter-- 
claim  for  tort  by  plaintiff,  when,  5  C.  C.  51 ;  see  45  0. 8. 181,  see 
Conversion  supra. 

Usury  Is  not  ordinarily  the  proper  subject  of  counter-claim, 
81  N.  Y.  15 ;  133  Mass.  248 ;  98  Pa.  8t.  65,  and  can  not  be  pleaded 
in  an  action  by  an  assignee  of  a  note,  4  Met.  (Ky.)  58.  It  has 
been  held,  however,  that  defendant  may  counter-claim  for  usu- 
rious interest  paid,  16  O.  S.  417,  when  usury  arises  out  of  the 
same  transaction,  23  Wis.  184 ;  but  a  claim  that  usurious  interest 
was  paid  by  the  defendant  to  the  plaintiff  in  previous  transac- 
tions is  not  a  good  counter-claim,  1  D.  18,  20. 

i  5078.  Costs  not  reooverable  in  subsequent  snit  on 
eonntexHdaim  or  set-eiF.  If  a  defendant  omit  to  set  up  a 
counter-claim  or  set-off,  he  can  not  recover  costs  against 
the  plaintiff  in  any  suhseqaent  action  thereon;  but 
this  section  shall  not  apply  to  causes  of  action  which 
lire  stricken  out  of  or  withdrawn  from  the  answer,  as 


g 


J}  5074-5075  set-off.  128 

provided  in  J?  5074  and  5089.    [51  v.  57,  195;   S.  A 
C.  979.] 

2C.S.C.R.249;  8eel20.S.621  ;  890.8.144.    5C.C.488. 

i  5074.  Hew  party  to  be  made  if  neeeiaary.  When  it 
appears  that  a  new  party  is  necessarj  to  a  final  decision 
upon  the  counter-olaim,  the  court  maj  either  permit  the 
new  party  to  he  made  by  a  summons  to  answer  the 
counterclaim,  or  may  direct  the  counter-claim  to  be 
stricken  out  of  the  answer,  and  made  the  subject  of  a 
separate  action.    [51  y.  57,  J  96 ;  S.  &  C.  980.] 

20  0.  8.  38 ;  39  O.  8. 141 ;  40  O.  8.  468 ;  10  Bull  367,  871. 

2  5075.  Set-off.  A  set-ofi  can  only  be  pleaded  in  an 
action  founded  on  contract,  and  must  be  a  cause  of  ac- 
tion arising  upon  contract^  or  ascertained  by  the  decis- 
ion of  a  court    [51  v.  57,  §  97 ;  S.  &  C.  980.] 

The  right  of  tet-off  depends  upon  statute,  1 H.  388.  The  code 
does  normtroauoe  any  new  rules  as  to  the  right  of  setoff,  Id.; 
and  the  rules  under  the  code  are  substantially  the  same  as 
before  its  adoption,  1  D.  564.  The  right  can  be  asserted  when 
the  cross-demands  exist,  in  a  perfect  condition,  between  the 
same  parties  at  the  same  time  and  in  the  same  right,  1 C.  C.  R. 
98, 100;  but  the  code  especially  provides  that  such  right  shall  not 
be  defeated  or  impaired  by  assignmeut,  U  4993, 5077.  If,  there- 
fore, the  holder  of  such  a  claim,  already  due  and  payable,  assign 
the  same,  and  the  debtor  at  the  time  of  this  transfer  holds  a 
similar  claim  against  the  assixnor,  which  is  also  then  due  and 
payable,  he  may  set  off  his  debt  against  the  demand  In  the 
hands  of  the  assignee,  Pomeroy  Rem.  g  163 :  31 0. 8. 231.  If,  how- 
ever, the  assignment  is  made  before  the  opposing  demand 
becomes  mature,  and  the  latter  does  not  thus  oc^iome  actually 
due  and  payable  until  after  the  transfer,  the  debtor's  right  of 
set-off  is  defeated  by  the  assignment,  Id.;  27  0. 8. 355.  But  if  an 
insolvent  holder  of  a  claim  not  yet  matured  assigns  the  same 
before  matuiity,  and  the  debtor  at  the  time  of  this  transfer 
holds  a  similar  claim  against  the  assignor,  which  is  then  due 
and  payable,  his  right  of  set-off  against  the  assignee,  when  the 
latter's  cause  of  action  arises,  is  pres&rvcd  and  protected,  Pom- 
eroy Rem.  116S;  see  34  0. 8. 381 ;  16 Bull  353;  2  C.  8.  C.  R.  33;  29 
BuU376;  60  O.S.... 

Account.  A  balance  ot  an  account  may  be  the  subject  of  set- 
off, 1  C.  8.  C.  R.  259,  as  a  balance  of  an  unsettled  partnership  ac- 
count, 26  O.  8.  567 ;  but  if  the  items  of  the  account  have  Seen 
merged  in  a  Judgment,  they  are  not  the  subject  of  set-of^  though 
the  suit  thereon  was  brought  and  judgment  recovered  after  such 
cause  was  pending,  17  0. 156. 

Assignment  does  not  defeat  an  existing  right,  81 0. 8. 231,  but 
defeats  one  not  due,  27  O.  8.  355.  Assignment  of  guaranty  of 
note  before  due  defeats  set-off,  8  Rec.  365.  Debts  of  assignor  due 
after  assignment  can  not  be  set  off  against  assignee,  1 H.  888 ;  U 
O.  8.  616.  Assignee  of  judgment  can  not  set  it  off  against  hJa 
creditor,  24  0. 8. 204. 

BlUs  and  notes.   Deposit  in  bank  can  not  be  set  off  against  Bola 
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of  depositor,  16  O.  S.  296 ;  13  Id.  495.  Indoner  eta  not  iet  off  hit 
liability  against  maker  of  note,  4  O.  S.  586.  Breach  of  payee*! 
agreement  can  not  be  set  (^  against  assignee  of  notes,  2  Ball 
904K;  6  Kec.  238.  A  note  transierred  by  Die  holder  after  it  Is 
duels  not  the  subject  of  set-off  against  the  assignor,  34  0. 8. 158; 
but  the  maker  of  a  separate  note  in  suit  who  holds  an  overdue 
joint  note  made  by  the  plaintiff  and  another,  who  are  both  in- 
solvent, may  in  equity  set  off  the  joint  demand,  41  O.  8.  408 ; 
not  allowed  by  maker  sgainst  indorser  of  non-negotiable  note. 
ICC.  98. 

ifamagea  for  a  tort  can  not  be  set  off,  6  Rec.  880;  2  Ball  282; 
but  in  an  action  founded  on  contract,  unliquidated  damages 
may  be  the  subject  of  set-off.  40  O.  8.  Id6 ;  10  Bee.  906 ;  see  27  0. 8. 
335,  338 ;  contra,  1  H.  434 ;  8  Bull  35.  Action  sounding  in  tort, 
but  founded  on  contract,  may  be  set  off  against  one  for  money. 
9  C  C.  8. 

Executon  and  adminUtraton.  In  a  suit  by  an  administrator 
.  upon  a  claim  of  the  intestate,  defendant  mav  set  off  any  de- 
mand of  his  against  the  intestate,  6  0. 35;  but  claims  originating 
after  death  can  not  be  set  off  against  the  estate.  Id.:  and  claims 
for  or  against  the  estate,  originating  after  death,  and  those  origi- 
nating before,  can  not  be  set  off  against  each  other,  W.  16'^ ;  20 
0. 185.  Set-off  by  executor  against  distributee  not  determinable 
in  order  of  distribution,  32  0. 8. 532 ;  see  S  C.  C.  R.  479. 

ForecUmtre.  Set-off  may  be  allowed  in  foreclosure  where  a 
personal  judgment  is  demanded,  51  N.  Y.  555,  but  not  if  the 
action  is  for  foreclosure  merely,  17  Abb.  Pr.  159. 

Joint  and  separaie  claims  can  not  be  set  off  against  each  other 
unless  equity  requires  it,  1  C.  8.  C.  R,  435 :  34  O.  S.  381 ;  2  Bull  253. 
Joint  purchasers  can  not  set  off  a  debt  due  to  one  of  them 
from  the  seller  unless  one  is  surety,  2  Clev.  R.  219 ;  but  in  case  of 
insolvency,  joint  may  be  set  off  against  separate  debts,  41 0. 8, 
403. 

Judgments  may  be  set  off  against  each  other  on  motion  or 
in  equity,  1  D.  168;  W.  292;  14  O.  449;  29  Bull  197;  50  O.  8.... 
4  O.  90 ;  41  O.  S.  403.  A  bond  to  two  can  not  be  set  off  against  a 
judgment  against  one,  1  Bull  283.  When  judgments  are  set  off 
against  each  other,  attorney's  fees  are  to  be  regarded,  87  O.  S.  478. 

Partners.  A  set-off  may  be  allowed  between  partners,  2  0. 320. 
A  creditor  of  a  partner  may  set  off  his  debt  due  the  firm,  but 
which  had  been  assigned  to  the  partner,  19  0. 126.  Firm  debts 
may  be  set  off  in  an  action  by  a  surviving  partner,  10  O.  455. 
Where  a  firm  \&  sued  and  one  member  only  is  served  he  can 
not  set  off  a  claim  due  him  individually,  2  Bull  253 ;  6  Rec.  837. 

Receiver.  A  set-off  may  be  pleaded  in  an  action  by  a  receiver, 
31  0. 8.  231 ;  see  20  Bull  465;  21  Id.  136;  1  C.  C.  R.  524;  29  Bull 
376;  50  O.  8.  90. 

Stockholder  can  not  set  off  his  claim  against  a  corporation 
against  bis  liability  as  stockholder,  15  Bull  164.  Subscriber  for 
stock  in  action  for  subscription  can  not  set  up  payment  of  com- 
pany's debts,  made  after  suit,  3  O.  S.  459 ;  but  stockholder's  in- 
dividual liability  may  be  set  off  against  his  dividend  due  on 
deposit  account  with  national  bank.  20  Bull  465;  29  Id.  376;  50 

O.B ;  though  the  claim  to  the  dividend  has  been  assigned 

and  the  amount  of  the  liability  not  ascertained,  Id. ;  but  stock- 
holder's indebtedness  against  national  bank  can  not  be  set  off 
against  claims  of  pledgee  of  stock  of  former  who  received  it  in 
pledge  to  secure  the  payment  of  a  loan  made  on  the  faith  of 
such  pledge  without  knowledge  of  the  claims  of  the  hwik  or 
that  it  was  insolvent,  21  Bull  193.  Amount  paid  by  stockholder 
on  account  of  proposed  increase  of  capital  stock  proper  set-off 
^  tanto  against  note  held  against  hfm  by  bank,  2?  BuU  100. 
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Insolvency  of  bank  dispenses  with  necessity  of  demand  for  pay- 
ment to  make  claim  available  as  a  set-off.    Id. 

Suretyship.  In  an  action  on  a  joint  debt  against  a  principal 
and  surety,  a  debt  due  from  the  plaintiff  to  the  principal  alone, 
may  be  set  off,  22  O.  S.  297.  A  surety  may  set  off  a  debt  paid 
for  principal  against  debt  due  the  estate  of  principal,  W.  168,  but 
not  if  paid  after  his  death,  6  O.  35 ;  surety  entitled  in  equity  to 
have  set  off  against  liability  as  acceptor  of  draft,  the  amount 
due  his  principal  on  deposit  account  with  bank,  27  Bull  390 ;  49 
O.  S. 

Uiuriovs  interest,  under  U.  S.  banking  act  1864,  can  not  be  set 
off,  31 0.  S.  231.  When  a  claim  is  on  a  usurious  note,  and  the 
defense  is  usury,  with  a  counter-claim  for  overpayment  by  mis- 
take, plaintiff  can  not  prove  by  way  of  set-off  that  the  defend- 
ant is  indebted  to  him  on  distinct  transactions,  16  O.  8. 417. 

What  are  not  the  svMects  of  ael-off.  County  orders  can  not  be 
setoff  against  bond  of  collector,  2  0. 106;  nor  can  contingent 
liabilities  be  made  the  subjects  of  set-off,  4  O.  354;  4  0.  S.  586; 
nor  part  of  a  claim  for  unliquidated  damages  under  justice's 
code,  12  0.  S.  344;  nor  a  libel  against  a  libel,  W.  681;  nor  right 
to  remove  fixtures  against  mesne  profits,  8  O.  401 ;  nor  claims 
conditionally  assigned  for  purposes  of  set  off,  5  O.  8.  59 ;  nor 
damages  for  a  tort,  6  Rec.  880;  2  Bull  262;  nor  in  action  on  res- 
.titution  bond  the  claim  on  which  the  original  action  was 
brought,  31  O.  8.  28:  nor  mayor's  uncollected  costa  against  col- 
lected fines,  etc.,  1  C.  C.  R.  340 ;  nor  against  claims  acquired  after 
action,  1  C.  C.  524;  4  Id.  388;  nor  negotiable  paper,  3  C.  C.  94. 

MisceUaneovs.  8et-off  can  not  be  set  up  in  reply,  except  to  a 
cross-petition,  1  C.  8.  C.  R.  259;  16  O.  S,  417.  Cause  not  joinable 
with  that  in  petition  can  not  be  set  up  in  reply,  1 C.  8.  C.  R.  259. 
Answer,  instead  of  demurrer,  waives  objection  to  set-off,  1 H. 
434.  Estoppel  may  be  plead  against  party  from  making  set-ofi 
in  violation  of  his  agreement,  19  O.  8.  356 ;  15  O.  8. 148.  Leave 
mav  be  given  to  withdraw,  16  O.  8.  417.  It  is  governed  by  lex 
fort,  31  0. 8. 168.  The  statute  of  limitations  ceases  to  run  against 
a  set-off  from  the  date  of  the  commencement  of  the  action  in 
which  it  is  pleaded,  36  0. 8.  152;  48  O.  8.  209;  in  action  by  slate, 
10  O.  91 :  right  to  exemptions  not  to  defeat,  5  C.  C.  488. 

§  5076.  Id.  Few  party  to  be  made  if  neoeBiary.  If  a 
new  party  be  necessary  to  a  final  decision  upon  the  eet- 
olF,  the  court  shall  permit  the  new  party  to  be  made,  if, 
owing  to  the  insolvency  or  non-resioence  of  the  plaintiff, 
or  other  cause,  the  defendant  will  be  in  danger  of  losing 
his  claim  unless  permitted  to  use  it  as  a  setofi*.  [51  v. 
57,  g  98 ;  S.  &  C.  981.]    41  O.  8.  409. 

i  5077.  When  croBS-demands  to  be  deemed  compen- 
aated.  When  cross-demands  have  existed  between  per- 
sons,  under  such  circumstances  that  if  one  had  brought 
an  action  against  the  other  a  counter-claim  or  set-ofE 
could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof  by  assignment  by  the  other,  or  by  his 
death,  but  the  two  demands  must  be  deemed  compen- 
sated, so  far  as  they  equal  each  other.  [51  v.  57,  fd9: 
S.&C.981.]  -^    ^  •  L  ,%       , 


131  BEPLY.  « 6078-5079 

In  suit  of  indorsee  of  past  dae  promissory  note  against  maker, 
latter  may  claim  note  compensated  by  indebtedness  due  bim 
from  indorsee  intermediate  between  plaintiff  and  payee  to  ex- 
tent that  one  claim  equals  the  other,  51  O.  S.  96  explaining  3 
C.  C.  94;  see  50  O.  8.  15;  2 C.  C.  553. 

2  6078.  Aniwer  of  gnardiAn  and  attorney.  The  guard- 
ian of  an  infant,  or  of  a  person  of  unaoand  mind,  or  an 
attorney  for  a  person  in  prison,  shall  deny  in  the  answer 
all  material  allegations  oi  the  petition  prejudicial  to  such 
defendant.     [51  v.  57,  §  100 ;  S.  &  C.  981.J 

17 O.  8.  262,  484,  503;  23  0.  8.  520;  80.  377. 

SUBDIVISION   V.     REPLY. 

2  6079.  Seply.  Contents.  When  the  answer  contains 
new  matter,  the  plaintiff  may  reply  to  such  new  ma,tter, 
denying  generally  or  specifically  each  allegation  contro- 
verted by  him ;  and  he  may  also  allege,  in  ordinary  and 
concise  language,  any  new  matter,  not  inconsistent  with 
the  petition,  constituting  an  answer  to  such  new  matter  in 
the  answer.     [54  v.  92,  i  101 ;  8.  &  C.  981.] 

Amendment  of  reply,  when  argument  b^^in,  not  allowed  in,  4 
Bull  848;  8.  C.  8  Bee.  306. 

Defavlt  for  reply  removed  at  discretion  of  court,  2  Clev.  R.  97 ; 
7  Bull  301. 

Demurrer  to  rqply.  Defendant  may  demur  to  the  reply,  or  to 
a  separate  traverse  or  avoidance  of  a  defense  or  counter-claim 
contained  in  the  reply,  on  the  ground  that  it  is  insufficient  in 
law  upon  its  face,  §  5067 :  but  ifa  reply  of  new  matter  is  not  suf- 
ficient to  avoid  a  defense,  failure  to  demur  does  not  waive  the 
right  to  object  to  its  sufficiency,  31  O.  8.  492. 

Departure.  It  is  a  rule  of  pleading  that  the  reply  can  not  con- 
tradict the  petition,  18  O.  8.  262.  Plaintiff  is  entitled  to  recover 
only  on  the  causes  of  action  set  out  in  his  petition,  and  if  he 
seeks  to  introduce  new  causes  of  action  in  his  reply  it  is  a 
departure,  16  O.  8.  533 ;  1  C.  C.  R.  64,  67 ;  see  35  O.  8.  256.  If 
there  is  an  inconsistency  between  the  reply  and  the  case  made 
in  the  petition  it  is  a  departure,  advantage  of  which  may  be 
taken  by  demurrer,  1  C.  8.  C.  R.  12;  2  Id.  80;  as  where  the  peti- 
tion alleges  a  direct  undertaking  and  the  reply  charges  a  guar- 
anty only,  4  Mo.  App.  470;  where  the  petition  alleges  a  com- 
mittal and  the  reply  alleges  a  discharge  without  committal,  1 
C.  8.  C.  R.  12;  where  the  petition  sets  up  a  right  as  an  individ- 
ual to  sue  and  the  reply  a  fiduciary  one  as  trustee,  2  C.  8.  C.  R. 
80.  Where  the  answer  denies  the  contract  sued  on  and  sets  up  a 
different  one,  and  the  reply  pleads  performance  of  the  latter  and 
asks  judgment  on  it,  the  issue  raised  on  the  second  contract  is 
immaterial,  5  Rec.  372.  But  it  is  not  a  departure  to  allege  addi- 
tional facts  avoiding  a  defense,  and  new  matter  not  inconsistent 
with  the  petition  may  be  set  up  in  reply  to  new  matter  in  the 
answer,  87  O.  8.  344.  where  the  petition  alleged  ownership  of 
stock  In  the  plaintiff  and  the  reply  set  up  a  special  ownership 
as  pledgee,  this  was  held  not  a  departure,  the  action  being  for 
damages  against  a  corporation  for  refusing  to  transfer  the  stocfc. 
on  its  books,  6  Mo.  App.  451.  Where  an  answer  to  a  Petition  for 
an  account  sets  up  an  award,  it  is  not  a  departure  in  the  reply 
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to  ask  judgment  for  the  amount  so  awarded,  34  O.  S.  294;  and 
where  the  petition  declares  on  a  policy  of  insurance  and  the 
reply  admits  that  the  policy  was  written  alter  the  destruction 
of  the  property,  but  aUeges  that  it  was  issued  in  pursuance  of  an 
agreement  to  insure  made  prior  to  the  destruction  of  the  prop- 
erty, there  is  not  such  a  variance  in  the  pleadings  as  that  a  de- 
murrer will  lie,  27  Bull  15.  Refusal  to  strike  out  such  matter  is 
not  good  ground  for  setting  aside  the  judgment,  1 G.  S.  C.  R.  655. 
A  departure  is  cured  by  verdict,  5  O.  88. 

Form.  A  reply  must  be  distinct  and  specific  so  that  it  may  be 
clearly  seen  what  is  contradicted,  19  Abb.  Pr.  288.  An  aver- 
ment in  the  reply,  that  the  pleader  can  not  admit  or  deny  the 
all^^tions  of  the  answer,  but  demands  proof  of  the  same,  is  no 
traverse  of  the  facts  so  alleged,  and  the  defendant  in  such  case 
will  not  be  called  on  to  adduce  proof  of  the  truth  of  his  aver- 
ments, 43  O.  S.  427.  A  reply  denying  that  anything  is  due  the 
adverse  party  is  a  statement  of  a  mere  legal  conclusion,  and  has 
no  legal  effect,  18  O.  S.  353 ;  and  where  the  answer  sets  up  the 
statute  of  frauds  as  a  defense,  averring  that  the  supposed  prom- 
ises sued  on  w«re  not  evidenced  by  any  writing,  a  repbr  denying 
that  the  promises  were  within  the  statute  Is  a  statement  of  a  mere 
legal  conclusion,  37  O.  S.  408.  The  denial  must  be  of  all  or  any 
part.    A  denial  by  negative  pr^nant  is  insufficient,  29  O.  S.  359. 

A  repiv  is  not  necessary  where  the  answer  contains  only  a  gen- 
eral denial,  24  O.  S.  345 ;  where  the  answer  denies  that  defend- 
ant committed  the  act  charged,  and  alleges  that  it  was  commit- 
ted by  a  third  person,  15  O.  8.  212 ;  when  the  allegations  of  the 
answer  are  merely  conclusions  of  law,  5  Minn.  802;  where  the 
answer  sets  up  a  different  contract  from  that  alleged  in  the  peti- 
tion. 85  O.  S.  104;  where  the  answer  consists  of  argumentative 
denials,  9  Rec.  43 :  5  Bull  523 ;  where  the  answer  purports  to 
admit  a  certain  fact  not  stated  in  the  petition,  22  ICas.  110; 
where  the  new  matter  set  up  in  the  answer  amounts  to  a  denial, 
87  O.  S.  49;  4  Bull  986;  where  facts  are  stated  in  the  answer 
which  could  have  been  given  in  evidence  under  a  denial  of  the 
averments  in  the  petition,  25  O.  S.  134 :  see  19  Bull  323. 

A  rqply  is  necessary  in  assault  and  battery  under  a  plea  of  nui^ 
liter  manus  imposuit  to  admit  of  proof  of  excessive  force,  2  A.  L. 
Beg.  408.  Payment  is  such  new  matter  as  requires  a  reply.  25 
O.  S.  276.  In  quo  warranto  new  matter  set  up  in  the  answer  must 
be  replied  to,  25  O.  S.  279.  Res  adjtidicata  must  be  specialh[ 
pleaded  in  reply  to  new  matter  in  the  answer,  44  O.  8. 253 ;  97 
O.  8.  344.  Set-off  to  a  counter-claim  can  be  pleaded  in  the  reply, 
1  C.  S.  C.  R.  259.  In  an  action  for  damages  for  entering  plaint- 
iff s  premises  and  taking  away  certain  personal  property,  defend- 
ant pleaded  a  license  under  tne  conditions  of  a  chattel  mortgage, 
and  a  reply  averring  that  the  mortgage  and  notes  secured  thereby 
had  been  obtained  by  fraud  and  misrepresentation  and  without 
consideration  was  held  good  on  demurrer,  1  Clev.  R.  210.  A 
reply  of  settlement  to  a  plea  of  usury  is  bad,  40  0. 8.  630. 

Waiver.  Where  the  mcts  alleged  by  way  of  defense  in  the 
answer  are  not  denied  in  the  reply,  and  the  case  proceeds  to  trial 
upon  the  evidence  as  if  such  facts  were  denied  without  objec- 
tion or  exception  until  after  the  judgment  of  the  court  of  com- 
mon pleas  has  been  affirmed  by  the  district  court,  the  judgment 
will  not  be  reversed  on  the  ground  that  the  answer  was  not  d»< 
nled  in  the  reply,  27  0. 8.  592;  9  C.  C.  201.  If  no  reply  is  tiled  lo 
an  answer  of  new  matter  constituting  a  defense,  but  the  cause  is 
4ried  without  oblection  as  though  such  all^ations  had  been 
denied,  a  demand  for  judgment  on  the  pleadings  after  each  partv 
has  introduced  his  evidence  is  too  late,  39^0.  8.  614 ;  41  O.  8.  300. 
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SUBDIVISION  VI.     QKNKRATt  BITIiBB. 

i  MMO.  Pleaiing  to  answer  Mkiaff  raliet  When  in 
an  answer  affirmative  relief  is  demanded  against  a  co- 
defendant,  such  co-defendant  may  demur  or  answer 
thereto,  as  if  it  were  a  petition ;  and  to  snch  answer  of 
the  co-defendant  a  demorrer  or  replj  may  be  filed,  as  in 
other  cases. 

6  Kas.  396. 

S  0O8L  What  allsgatloiis  an  deemed  to  be  trae  tuid 
what  denied.  Everj  material  allegation  of  the  petition 
not  controverted  by  the  answer,  and  every  material  alle- 
gation ot  new  matter  in  the  answer  not  controverted  by 
the  reply,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true ;  but  the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  controverted  by  the  adverse  party,  as 
upon  a  direct  denial  or  avoidance,  as  the  case  may  re- 
quire ;  and  all^ations  of  value,  or  of  amount  of  damage, 
snail  not  be  considered  as  true,  by  failure  to  controvert 
them.    [54  v.  92,  ?  127 ;  8.  A  C.  »87.] 

The  presumption  of  law  prescribed  by  this  section  as  to  the 
tiayerae  of  facts  stated  in  the  answer  and  the  finding  of  oonrt 
or  jury  upon  those  facts,  must  be  held  to  apply  on^to  soch 
facts  stated  in  the  answer  as  are  inconsistent  with  the  petition. 
9  O.  8.  44.  In  order  to  put  plaintiff  upon  proof  of  a  material 
averment,  the  defendant  must  in  some  form  deny  its  truth. 
Hence  where  the  answer  to  such  averment  is  merely  "  these  de- 
fendants do  not  admit,"  etc.,  the  plaintiff  can  not  be  required 
to  offer  proof  in  regard  to  it,  13  O.  8.  268 ;  nor  does  a  mere  call 
for  prooi  unaccompanied  by  a  den  ial  impose  such  obligation  on 
the  plaintiff,  11 0.  8.  396.  in  an  action  on  a  promissory  note 
claiming  a  specified  amount  due  thereon,  an  answer  alleging 
payment  in  full  sets  up  new  matter,  which  must  be  taken  as 
true,  in  the  absence  of  a  reply,  25  0. 8.  276.  Where  judgment  is 
rendered  on  default  in  an  action  on  account  without  proof  of 
the  plaintiff's  claim,  there  is  no  error  for  which  the  Judgment 
will  be  reversed ;  the  requiring  of  such  proof  on  failure  to  an- 
swer being  a  matter  within  the  discretion  of  the  court,  25  O.  8. 
635.  Allegation  of  amount  due  on  an  account  after  deducting 
ail  credits  thereon  is  material  and  must  be  controverted  by  an- 
swer, 2  Bull  97 ;  see  8  C.  C.  416,  428. 

i  5082.  What  is  a  material  allegation.  A  material 
allegation  in  a  pleading  is  one  essential  to  the  claim  or 
defense,  which  could  not  be  stricken  from  the  pleading 
without  leaving  it  insufficient  [51  v.  67,  §  128:  S.  <&  C. 
987.] 

28  O.  8.  418. 

i  6088.  Presumptions  of  law,  etc.  Neither  presump- 
tions of  law,  nor  matters  of  which  judicial  notice  is  taken. 
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need  be  stated  in  the  pleading.    [51  v.  57, 1 129.] 

Jtaiieial  noHee.  The  oonrts  will  take  judicial  notice  of  tbe 
8eafei  of  foreign  states,  17  0.  S.  463;  of  judges  and  terxas  of 
court,  but  not  of  the  length  of  ternn,  2  O.  S.  223 ;  6  O.  336 ; 
28  O.  S.  554;  of  the  day  of  the  mooth  at  which  the  term 
of  the  trial  court  in  which  the  action  was  brought  com< 
menoed,  44  O.  &  490,  436 ;  of  public  laws  of  the  state,  or  of 
the  United  States,  33  O.  S.  384.  391;  11  O.  276;  of  general  and 
local  IBIVB,  W.  722;  2  C.  S.  C.  R.  178 ;  of  acts  of  incnrporatioii, 
11  O.  276  (see  33  O.  SL  dB4) ;  of  canal  laws  of  the  state,  W.  662; 

Sublic  officeis,  82  'Dex.  57D ;  the  signatures  of  officers  of  state, 
I  MiOh.  461;  duties  of  g^emor,  4  Bull  282^  matters  of  pub- 
lic history  of  the  country,  37  N.  Y.  174;  20  Bull  165;  bat  not 
of  a  particular  city,  1 0.  18^;  of  winds  and  weather,  W.  113 ;  of 
permanent  geographical  features  of  the  state,  or  of  the  country, 
40  N.  H.  420 ;  of  matters  of  science  or  art,  52  Ala.  115 ;  91  U.  S.  37 ; 
treaties  and  proclamations.  9  How.  127 ;  16  Minn.  525.  A  court 
will  take  judicial  notice  of  its  own  records,  16  Kas.  475 ;  of  its 
of&oers  and  their  signatures,  66  Barb.  91 ;  1  Mich.  227 ;  14  la.  455. 
€k>urts  will  not  take  judicial  notice  of  the  law  of  another  state, 
40  O.  8.  342 ;  26  O.  S.  131 ;  2  C.  C.  387,  or  country,  82  O.  8. 163 ;  nor 
of  a  special  charter,  33  O.  8.  384 ;  nor  of  the  population  of  a  city 
by  any  particular  census,  35  O.  8.  319 ;  nor  oi  the  contents  of 
joumfus  of  the  houses  of  the  legislature,  3  O.  S.  309,  but  see  45 
0. 8.  256 ;  nor  of  the  different  names  of  a  river,  29  O.  8.  238;  nor 
of  the  ordinances  of  a  municipal  corporation,  69  N.  Y.  250  (but 
acts  creating  municipal  corporations  are  public  acts  of  whicti 
the  courts  will  take  judicial  notice,  7  Kas.  426;  72  Ala.  411) ;  nor 
of  the  usages  of  trade  established  by  a  particular  board.  46  Cid. 
209;  nor  of  the  customs  of  mining  districts,  2  Colo.  424;  nor  prl^ 
yate  statutes,  33  O.  8. 384 ;  nor  the  charter  of  a  domestic  or  foreign 
corporation,  33  O.  S.  384;  22  O.  8. 159;  nor  rules  of  lower  court 
on  reviewing  case  on  error,  9  Bull  308 ;  nor  proceedings  of  De- 
cennial Board  of  Equalization,  7  Bull  96 ;  nor  of  statement  in 
Railroad  Commissioner's  report  that  terms  of  statute  have  been 
complied  with  and  name  of  company  changed,  46  O.  8.  643; 
courts  will  take  judicial  notice  as  matter  of  History  that  lands 
leased  years  ago  were  leased  at  much  less  than  their  present 
value,  3  C.  C.  82.  84,  of  the  existence  of  a  municipal  corporation 
when  organized,  gg  1561, 1580,  1587  R.  S. ;  selection  and  i>owers 
of  acting  police  judge,  g  1803  R.  8. ;  facts  in  judge's  observation  in 
contempt  proceedings,  46  O.  8.  473 ;  but  not  that  respondent  has 
been  guilty  of  another  contempt  of  the  same  court  for  which  he 
had  theretofore  been  tried  and  found  guilty,  Id.  As  to  brake- 
man's  duties  see  1  C.  C.  112,  116.  The  court  in  construing  a 
statute  will  take  notice  as  a  matter  of  common  observation 
that  the  majority  of  life  insurance  policies  on  citizens  of  Ohio 
are  issued  by  foreign  companies,  44  O.  8.  613. 622. 

PretumpiwM  of  law  need  not  be  pleaded,  as  that  a  statute  was 
properly  enacted,  7  O.  8.  383;  that  a  corporate  seal  affixed  to  a 
deed  was  affixed  by  the  proper  authority,  17  O.  8.  571 ;  that  offi- 
cial acts  were  rightly  done.  27  O.  8.  311 ;  presumptions  of  inno- 
cence, 12  0. 8.  433 ;  of  coercion  of  wife  by  husband,  34  O.  8.  127; 
of  death  from  seven  years'  absence,  33  0. 8.  155 ;  see  41 0.  8.  436 ; 
of  legitimacy  from  being  born  in  lawful  wedlock,  SO  O.  8. 627 ;  43 
O.  8.  478;  of  the  legaUty  of  a  marriage,  32  O.  8. 163 ;  of  delivery 

"■S°l£?^'^  ^*  *  <*«®^'  8  O.  S.  377 ;  that  an  act  of  an  officer  Is  legal, 
8  0. 178. 
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5084.  Snbititiition  of  oopief  ibr  lost  pleftdlngi,  tto. 
Whenever  a  pleading,  procem,  retnrn,  report,  veidict, 
bill  of  exceptions,  order,  entry,  or  other  act,  file  or  pro- 
ceeding, in  any  action  or  proceeding  pending  in  anj 
court  of  this  state,  shall  have  been  lost  or  destroyed,  or 
is  withheld  by  any  person,  sach  court  may,  upon  the  ap- 
plication of  any  party  to  such  action  or  proceeding^  order 
a  copy  or  substantial  copy  thereof  to  be  subsUtated. 
[81  V.  160 ;  51  V.  67,  ?  130 ;  S.  &  C.  987.] 

This  section  by  83  v.  207,  is  made  applicable  to  Jiutfcea'  and 
mayors'  courts.  The  substitution  of  copies  of  lost  pleadings 
does  not  require  notice  to  the  opposite  party,  12  Ball  184.  If  tne 
pleadings  are  not  on  file  the  court  can  not  compel  the  defendant 
to  go  to  trial  without  ordering  them  replaced  or  supplied,  W.  368. 
Pleadings  can  not  be  dispensed  with  by  agreement.  W.  524,  ex- 
cept in  those  cases  provided  for  the  submission  of  an  agreed 
case  without  action,  30  0. 8. 120 ;  but  where  the  parties  proceeded 
to  trial  without  pleadings,  no  objection  being  taken,  and  there 
was  a  verdict  and  judgment,  sucn  irregularity  was  held  not  to 
be  sufficient  ground  for  reversal  of  the  judgment  on  error.  11 
O.  8. 692 ;  no  appeal  or  error  from  order  as  to  lost  document,  81 
V.  165. 

§5086.  When  oopief  to  be  filed.  When  the  action, 
counter-claim,  or  set-ofi*  is  founded  on  an  account,  or  on 
a  written  instrument  as  evidence  of  indebtedness,  a  copv 
thereof  must  be  attached  to  and  filed  with  the  plead- 
ing (1);  and  if  not  so  attached  and  filed,  the  reason  for 
the  omission  must  be  stated  in  the  pleading  (2).  [51  v. 
57,?  117;  S.  &C.  984.] 

1.  2  H.  165;  12  O.  S.  66.  It  is  not  good  practice  to  copy  the 
written  instrument  in  the  pleading,  27  O.  8.  421.  The  copv  at- 
tached and  filed  with  the  petition  forms  nopart  of  the  pleading, 
29  O.  S.  13;  but  where  a  copy  of  a  policy  of  fire  insurance  filed 
with  the  petition  was  treated  as  i^art  of  it  without  objection,  it 
was  held  not  error  in  the  reviewing  court  to  treat  the  policy  as 
part  of  the  petition,  35  O.  S.  606.  In  a  suit  on  a  foreign  judgment, 
the  transcript  of  the  record  should  be  attached  to  the  petition, 
2  H.  163, 165 ;  2  Rec.  392 ;  2  C.  8.  C.  R.  29 ;  Id.  134 ;  contra.  2  D.  210; 
but  not  a  city  ordinance,  1 D.  479 ;  and  the  transcript  of  a  former 
decree  for  alimony  attached  to  the  petition,  and  marked  "A," 
can  not  be  considered  in  construing  such  petition,  and  will  not 
in  any  sense  supply  the  place  of  tne  direct  and  positive  aver- 
ments of  the  facts  relied  on,  43  O.  S.  499.  2.  And  tne  sufficiency 
of  the  reason  for  the  omission  is  to  be  decided  by  the  court,  and 
does  not  affect  the  merits  of  the  action,  29  O.  8. 13.  The  loss  or 
destruction  of  the  instrument  is  a  sufficient  excuse  for  the 
omission,  32  O.  8.  449;  10  Neb.  524;  and  if  the  instrument  is  in 
the  defendant's  possession  and  he  refuses  to  surrender  it,  29  0. 8. 
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13,  but  the  fact  that  a  note  is  held  bv  a  third  party  is  not  a  good 
reason  for  the  omission  to  file  it  with  the  pleadinff .  38  Mo.  224. 
The  omission  to  attach  a  copy  is  not  ground  of  demurrer,  12 
O.  S.  66.  The  irregularity  is  reached  by  motion,  Id.;  13  Kas.  351 ; 
8  Neb.  211.  The  omission  may  be  waived  if  not  objected  to, 
33  O.  8. 808,  and  is  not  ground  for  reversal  if  not  objected  to  be- 
low, Id.  Instruments  not  attachable,  see  5  G.  G.  296 ;  16  Bull  399, 
402.  Date  annexed  to  items  in  copy  of  account  pleaded  as  set- 
off filed  with  answer  not  conclusive,  36  O.  S.  152. 

i  5086.  Pleading  in  aotion  on  aooonnt,  etc.  In  an 
action,  counter-claim,  or  set-ofT  founded  upon  an  account 
or  upon  an  instrument  for  the  unconditional  payment  oi 
money  only,  it  shall  be  sufficient  for  a  party  to  set  forth  a 
copy  of  the  account  or  instrument,  with  all  credits  and 
the  indorsements  thereon,  and  to  state  that  there  is  due 
to  him,  on  such  account  or  instrument,  from  the  adverse 
party,  a  specified  sum,  which  he  claims,  with  interest; 
and  when  others  than  the  makers  of  a  promissory  note, 
or  the  acceptors  of  a  bill  of  exchange,  are  parties,  it 
shall  be  necessary  to  state  the  facts  which  fix  their  fia- 
biUty.    [51  v.  57,  §  122;  S.  &  C.  984.] 

To  constitute  "an  account."  within  the  meaning  of  this  sec- 
tion, it  is  not  necessary  that  the  items  be  entered  in  an  account 
book,  provided  they  usually  form  the  subject  of  book  accounts, 
12  O.  S.  621.  A.  ^tition  on  a  book  account,  in  the  short  form 
authorized  by  this  section,  is  good  as  against  a  general  demurrer, 
when  the  account  attached  to  the  petition  consists  of  one  or 
more  items  which  are  the  proper  subjects  of  a  book  account, 
and  of  other  cash  items  which  are  not  ordinarily  the  subjects  oi 
such  account,  1  G.  G.  R.  23;  13  Bull  295.  In  an  action  on  a 
promissory  note,  when  the  petition  is  in  the  form  prescribed  by 
this  section,  whether  the  plaintiff  be  an  original  party  to  the 
note  or  not.  the  extrinsic  facts  which  show  his  right  or  title 
need  not  be  expressly  averred,  32  O.  S.  449.  A  transcript  of  a 
judgment  is  not  an  instrument  for  the  unconditional  payment 
of  money  only,  which  may  be  made  part  of  the  petition  by 
reference,  2  H.  163 ;  nor  are  city  ordinances  and  resolutions  of 
the  city  council,  1 D.  479;  and  where  the  substance  of  an  appeal 
bond  was  not  set  out  in  the  petition,  but  a  copy  was  annexed, 
and  referred  to  as  if  incorporated  in  the  petition,  the  instru- 
ment not  being  for  the  unconditional  payment  of  money,  it 
was  held  inadmissible  under  this  section,  11  O.  S.  396-406.  A 
person  other  than  the  payee  who  brings  an  action  against  the 
maker  of  a  note,  payable  to  the  order  of  the  payee,  and  frames 
his  petition  under  this  section,  without  giving  a  copy  of  an 
indorsement  by  the  payee,  is  not  entitled  under  such  petition 
to  the  protection  given  to  a  bona  fide  indorsee  for  value  before 
maturity,  although  tbe  note  when  offered  in  evidence  appears 
with  the  name  of  the  payee  indorsed  thereon,  31  O.  s.  193. 
Where  a  payee,  on  transferring  the  note,  writes  over  the  indorse- 
ment a  &:uarantee  of  payment  at  maturity,  he  is  a  party  to  the 
note  within  the  meaning  of  this  section,  26  O.  8.  330.  An  action 
to  foreclose  a  mortgage  given  to  secure  the  amount  due  upon  a 
bond,  and  for  the  sale  of  mortgaged  premises,  is  not  an  action 
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Upon  an  iDstmment  for  the  payment  of  moner  only,  and  plead- 
ing by  copy  is  not,  therefore,  allowable  in  Bucn  case,  7  Hun  800. 
And  an  agreement  of  separation  between  husband  and  wife, 
which  contains  a  stipulation  for  the  payment  to  a  trustee  of  a 
sum  for  the  wife's  support,  is  not  an  instrument  for  the  pay- 
ment of  money  only  within  the  meaning  of  the  section,  7  Abb. 
n.  c  256.  It  is  a  sufficient  "giving  of  an  account"  to  set  down 
in  writing  in  the  form  of  an  account,  the  items  thereof,  and 
file  it  with  the  petition,  without  haying  previously  made  any 
entries  in  an  account  book,  12  0. 8.  621.  An  allegation  of  the 
amount  due  is  a  material  allegation,  which  must  be  contro- 
verted by  answer,  or  judgment  by  default  may  be  rendered 
without  proof,  25  0. 8. 635, 638.  The  account  annexed  must  be  spe- 
cific. A  general  statement  by  which  several  distinct  claims  are 
grouped  together  is  not  sufficient.  The  account  must  be  as 
specific  as  the  bill  of  particulars  under  the  old  pleading,  1  H. 
559,  Obherwise  the  objection  is  properly  taken  by  demurrer.  Id.; 
but  where  the  copy  is  imperfect,  it  is  held  the  remedy  Is  by  a 
demand  of  a  bill  of  particulars  under  2  5292,  2  D.  499. 

i  6087.  Bedundant  and  irreleyant  matter,  eto.,  to  bo 
■tricken  out.  If  redundant,  irrelevant,  or  scarriloiui 
matter  be  inserted  in  a  pleading,  it  ma^  be  stricken 
oat  on  the  motion  of  the  party  prejudiced  thereby; 
and  obscene  words  may  be  stricken  from  a  pleading  on 
the  motion  of  a  party,  or  by  the  court  of  its  own  mo- 
tion.   [51  V.  57,  J  118 ;  S.  &  C.  984.] 

The  terms  "redundant"  and  ''irrelevant"  are  not  equiva- 
lent, for  although  matter  which  is  irrelevant  is  also  redundant, 
the  converse  is  not  true,  5  Sand.  657.  A  needless  repetition 
of  material  averments  is  redundancy,  although  the  facts  averred, 
so  fax  from  being  irrelevant,  may  constitute  the  whole  cause  of 
action,  Id.  Matter  in  a  pleading  is  irrelevant  which  has  no 
bearing  on  the  question  in  dispute,  does  not  affect  the  subject 
matter  of  the  controversy,  and  can  in  no  way  affect  or  assist  the 
decision  of  the  court,  53  Barb.  650;  17  Abb.  Pr.  196.  The  terjoi 
"irrelevancy"  comprehends  both  prolixity  on  needless  details 
of  material  matter  and  also  matter  out  of  which  no  cause  of 
action  or  defense  could  arise  between  the  parties,  7  Bosw.  664: 
11  Abb.  Pr.  435.  The  remedy  for  these  defects  is  by  motion  and 
not  by  demurrer,  1  H.  40 ;  6  O.  8.  607;  1  Bull  314.  The  court 
has  inherent  power  to  strike  out  scandalous  and  impertinent 
matter,  17  Abb.  Pr.  188.  Irrelevant  matter  in  answer  responsive 
to  irrelevant  matter  in  petition  may  be  stricken  out,  1  N.  P.  189* 
but  a  motion  to  strike  out  such  matter  from  the  petition  will 
not  be  considered  after  answer  or  demurrer,  21  How.  Pr.  234,  or 
even  after  an  order  for  time  to  plead,  86  N.  C.  4. 

i  5088.  AllegatloBS  of  pleading  to  be  made  more  defi- 
nite, ete.  When  the  allegations  of  a  pleading  are  so 
indefinite  and  uncertain  that  the  precise  nature  of  the 
charge  or  defense  is  not  apparent^  the  court  may  rec^niie 
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the  pleading  to  be  made  definite  and  certain  by 

amendment. 

After  overruling  of  demurrer,  9  C.  C.  691. 

The  remedy  is  by  motion  and  not  by  demurrer,  8  O.  S.  293, 296 ; 
as  where  facts  are  stated  on  information  and  oelief  and  not 
positively,  13  O.  S.  228 ;  where  an  answer  denies  all  the  mcUericU 
allegations  of  a  petition,  10  O.  S.  451  (but  an  objection  to  in- 
sufficiency in  matter  of  substance  should  be  taken  by  demurrer, 
10  O.  S.  501).  An  objection  to  the  form  in  which  facts  are  stated 
in  an  alternative  wnt  of  mandamus,  23  O.  8.  335;  and  an  objec- 
tion that  the  petition  of  plaintiff,  who  sued  as  receiver  upon  a 
promissory  note,  did  not  sufficiently  show  his  title,  29  O.  S.  449, 
are  raised  by  motion  to  make  definite,  etc.;  see  46  O.  S.  44. 

i  5089.  Comiter-olaim  or  set-of  may  be  made  the  sub- 
ject of  a  separate  action.  The  court,  at  any  time  before 
the  final  submission  of  the  cause,  may,  on  motion  of 
the  defendant,  allow  a  counter  claim  or  setoff  to  be 
withdrawn,  and  the  same  may  become  the  subject  of 
another  action ;  on  motion  of  either  party,  to  be  made 
at  the  time  such  counter-claim  or  set  off  is  withdrawn, 
an  action  on  the  same  shall  be  docketed  and  proceeded 
in  without  process,  and  the  court  shall  direct  the  time 
and  manner  of  pleading  therein;  and  if  an  action  be 
not  so  docketed,  suit  may  be  brought  as  in  other  cases. 
[51  V.  57,  J  119;  S.  &C.  984.] 

2  C.  S.  C.  R.  258.  48  O.  S.  208. 

§  6090.  Pleading  a  judgment.  In  pleading  a  judg- 
ment, or  other  determination  of  a  court,  or  of  an  officer 
of  special  jurisdiction,  it  shall  be  sufficient  to  state  that 
such  judgment  or  determination  was  duly  given  or 
made ;  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction.     [51  v.  57,  ?  120 ;  S.  <&  C.  984.] 

The  provisions  of  this  section  are  confined  to  judgments  of 
inferior  tribunals,  2  C.  S.  C.  R.  29,  and  are  not  intended  to  apply  to 
judgments  of  superior  courts  of  general  jurisdiction,  or  judg- 
ments of  courts  of  sister  states.  Id.;  2  H.  163;  see  61  How.  Pr. 
272 ;  10  How.  Pr.  532.  It  must  be  averred  that  the  j  udgment  wa* 
"duly  given  or  made,"  13  How.  Pr.  538.  An  averment  that  a 
"judgment  was  rendered  "  is  not  an  averment  that  it  was  "  duly 
given  or  made,"  nor  its  equivalent,  and  is  not  sufficient  under 
this  section,  52  Cal.  407 ;  nor  is  it  sufficient  simply  to  allege  that 
"a  judgment  was  entered,"  13  How.  Pr.  538. 

§  5091.  Conditions  precedent,  how  pleaded.  In  plead- 
ing the  performance  of  conditions  precedent  in  a  con- 
tract, it  shall  be  sufficient  to  state  that  the  party  duly 
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performed  all  the  conditions  on  his  part ;  and  if  such 
all^ation  be  controverted,  the  party  pleading  must 
establish,  on  the  trial,  the  facts  showing  snch  perform- 
ance.   [61  V.  67,  {  121 ;  S.  &  C.  984.] 

A  general  allegation  of  performanoe  is  sufScient,  IH.  239 ;  27  O. 
S.  421 ;  33  0. 8. 555 ;  24  Bull  29 ;  as  in  pleading  a  condition  on  a  pol- 
icy of  insurance,  it  is  sufficient  to  ayer  that  ''plaintiflT  has  per- 
formed all  the  conditions  on  his  part  to  be  performed,"  38  0. 8. 
555 ;  6  C.  C.  3.  and  if  the  petition  does  not  allege  performance  of 
such  condition  or  a  waiver  ofperformanoe  on  the  part  of  the  in- 
surer, it  is  bad  on  demurrer,  26  O.  8.  348 :  so,  in  an  action  on  a 
note,  averments  that  pavment  "was  duly  demanded  at  matur- 
ity," and  that  it  "  was  auly  protested  for  non-payment,"  and 
that  "  notice  thereof  was  duly  given,"  are  sufficient  averments 
of  the  performance  of  conditions  precedent,  18  Wis.  277.  It  is 
sufficient  to  allege  the  performance  of  the  condition  in  the 
language  of  the  condition,  16  Gratt.  295 ;  but  an  allegation  that 
a  contract  "  has  been  a  valid  and  subsisting  contract  ever  since 
the  date  of  its  execution,  and  is  still  a  valla  and  subsisting  con- 
tract ever  since  the  date  of  its  execution,  and  is  still  a  valid  and 

subsisting  contract,  and  binding  on  the  said ,"  is  not 

sufficient,  14  O.  8.  308.  This  mode  of  pleading  is  confined  to 
conditions  on  contract,  52  Cal.  350,  and  includes  as  well  express 
conditions  precedent  as  constructive  and  Implied  conditions, 
27  0.8.424;  3W.  L.  M.  628. 

{  5092.  Pleading  private  statutes.  In  pleadins  a  pri- 
vate statute,  or  a  right  derived  therefrom,  it  shall  be 
sufficient  to  refer  to  such  statute  bv  its  title,  and  the  day 
of  its  passage.     [61  v.  67,  {  123 ;  S.  <&  C.  984.] 

Courts  can  not  take  Judicial  notice  of  private  statutes,  unless 
specially  pleaded,  33  O.  S.  384 ;  contra,  M.  0. 276 ;  2  C.  8.  C.  R.  178 ; 
and  in  pleading  such  statutes,  they  must  at  least  be  referred  to 
by  their  title  and  the  day  of  their  passage,  33  O.  8. 384.  A  city 
ordinance  must  be  specially  pleaded,  69  N.  Y.  250;  4  Bush.  440; 
and  a  mere  reference  to  it  by  number  and  date,  it  is  held,  is 
not  sufficient,  9  Oreg.  363;  but  a  city  court  mav  properly  take 
j  udicial  notice  of  a  city  ordinance,  11  la.  407.  A  iorei|rn  statute. 
32  O.  8. 163 ;  40  O.  8.  342,  or  the  statute  of  another  state  must  be 
specially  pleaded,  26  0. 8. 131,  or  the  charter  of  a  foreign  corpora- 
tion, 22  O.  S.  159:  It  is  the  safest  course,  when  pleading  a  statute 
sanctioning  a  defense,  to  follow  the  words  of  the  statute,  10  How. 
Pr.  515.  Public  domestic  statutes  need  not  be  set  out  or  even 
referred  to  in  tiie  pleading  since  the  courts  will  take  judicial 
notice  of  their  existence  and  terms,  15  Wend.  111. 

2  5093.  Libel  and  slander.  In  an  action  for  a  libel  or 
slander,  it  shall  be  sufficient  to  state,  generally,  that  the 
defamatory  matter  was  published  or  spoken  of  the  plaint- 
iff; if  the  allegation  be  denied,  the  plaintiff  must  prove 
the  facts,  showing  that  the  defamatory  scatter  was  pub- 
lished or  spoken  of  him ;  and  in  such  action  it  shall  not 
be  neoessarj  to  set  out  any  obscene  word,  bat  it  shall  be 
sufficient  to  state  its  substance.    [51  v.  57,  i  124.] 

Privilege  of  witness,  20  Bull  186;  of  counsels  Id.  189.    8tat»- 
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ments  in  pleadings  privileged,  Id.  193 ;  see  4  C.  C.  K.  15.   Sei>ort 
of  judicial  proceedings,  29  Bull  264 ;  60  O.  S    See  81  Bull  111. 
g  0094.   Id.   Truth  of  maUer  and  mitagatlng  drciim- 

Btances.  In  the  actions  mentioned  in  the  preceding 
section  the  defendant  may  allege  and  prove  the  truth 
of  the  matter  charged  as  defamatory,  and  the  proof 
of  the  truth  of  the  matter  so  charged  as  defamatory 
shall  be  a  good  and  sufficient  defense  against  any 
claim  for  damages ;  and  in  every  case  the  defendant 
may  prove  any  mitigating  circumstance  to  reduce 
the  amount  of  damages.    [90  v.  324;  51  v.  57,  §125; 

S.  &  C.  985.] 

It  may  be  shown,  in  mitigation,  that  the  reputation  of  the 
plaintiff,  a  female,  for  chastity  .was  bad,  where  the  slanderous 
words  charge  a  want  of  chastity,  32  O.  S.  604 ;  but  specific  acts  of 
sexual  intercourse  by  her  can  not  be  given  in  evidence  for  any 

gurpose  under  an  issue  made  by  a  general  denial,  Id.  It  may 
e  shown  iu  mitigation,  that  defendant,  when  the  words  were 
spoken,  named  his  author,  and  that  such  third  person  had 
spoken  the  words,  7  O.  (Pt.  1)  253;  that  plaintiff's  wife,  against 
whom  the  words  were  spoken  imputing  a  want  of  chastity,  and 
an  unmarried  man  had  lived  together  alone  in  one  house,  6 
O.S.  516;  see  §5070;  210.  S.  536;  40  Id.  201;  42  Id.  631;  6  BuU 
271 ;  21  Bull  93,  292.  Where  the  defense  to  an  action  for  libel  la 
that  the  publicatfon  was  privileged  and  issue  is  joined  upon 
the  allegations  of  fact  on  which  the  alleged  prWilege  depends, 
the  issue  is  for  the  jury  and  a  refusal  to  instruct  them  that  the 
publication  was  privileged,  Is  not  error,  29  Bull  264 ;  50  O.  8. ... 

}  6095.  Beal  property.  How  desoribed.  In  an  action 
for  the  recovery  of  r^ial  estate,  the  property  shall  be  de- 
scribed with  such  certainty  as  will  enable  an  officer 
holding  an  execution  to  identify  it.  [51  v.  57,  i  126 ; 
S.  &  C.  986.] 

2  6096.  Fleadingg  to  be  liberally  oonstmed.  The  alle- 
gations of  a  pleading  shall  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties.  [51  v. 
57,  §114;  S.&C.983.] 

8  O.  S.  215,  218 ;  10  O.  S.  621 ;  14  O.  S.  417,  422;  38  O.  S.  314;  39 
O.  S.  57  ;  43  O.  8.  78. 

i  6097.  Bule  days  for  pleading.  The  answer  or  de- 
murrer by  the  defendant  shall  be  filed  on  or  before  the 
third  Saturday,  and  the  reply  or  demurrer  by  the  plaint- 
iff on  or  before  the  fifth  Saturday,  after  the  return  day 
of  the  summons,  or  service  by  publication ;  and  the 
answer  or  demurrer  of  a  defendant  to  a  cross-petition 
shall  be  filed  on  or  before  the  third  Saturday,  and  the 
reply  or  demurrer  thereto  on  or  before  the  fifth  Bat!inlin[, 
after  the  croes-petition  is  filed.  [51  v.  57  ?  103 :  8.  A  C. 
982.1  '  . 
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In  cases  appealed  from  ajustioe  of  the  peace,  see  {  66QS.  In 
quo  wirranto/9  6772 ;  11  Bull  2M.  It  is  too  late,  on  error,  to  oMeet 
to  the  filing  of  a  demurrer  to  a  petition  after  rule  day,  44  0.8. 
12;  15  Bull  103.  The  plaintiffagainst  whom  an  answer  "demand- 
ing affirmative  relief"  is  filed  is  "a  defendant  to  a  cross-peti- 
tion/' and  this  section  giyes  him  until  the  "  third  Saturday  after 
the  cross-petition  is  filed"  to  plead  it.  A  Judgment  taken  hy 
each  defendant  before  such  third  Saturday,  without  the  knowl- 
edge of  the  plaintifT,  is  obtained  by  "  irr^ularity,"  and  should 
be  set  aside  by  a  proceeding  under  U  5354-6365,  40  O.  8.  844 :  see 
Id.  485.  Time  for  filing  answer  to  amended  petition  in  discre- 
tion of  court.  Setting  case  for  trial  on  specified  dar  is  in  elTect 
an  order  that  the  issue  be  made  np  by  that  time ;  aD  Bull  S0 ;  60 
O.S.d94 

i  5098.    Bnle  day  nuty  be  eztendad.    The  court,  or  a 

judge  thereof  in  yacation,  ^f^Jt  for  good  cause  nhown, 

extend  the  time  for  filing  any  pleading,  upon  such  terms 

as  are  just    [51  v.  67, 1 104 ;  S.  <&  C.  982.J 

1  H.  290 :  4  Bull  958.  S.  C.  8  Rec.  352;  15  Kas.  242:  6  Neb.  851. 
The  defendant  is  not  excused  from  filing  his  pleadings  within 
the  rule  because  the  plaintiff  has  failed  to  comply  with  an  order 
togiye  security  for  costs,  18  O.  240.  It  is  discretionary  with  the 
court  to  receive  or  reject  the  statute  of  limitattons  after  the  role 
day  for  pleading  has  expired  and  the  party  is  in  default.  Id. 
Where  the  court  gave  leave  to  file  a  petition  within  sixty  days, 
and,  in  default,  ordered  that  the  case  stand  dismissed,  and  a 
petition  was  filed  two  days  after  the  expiration  of  the  sixty  days, 
the  defendant,  after  answer,  trial,  and  judgment*  can  not  innst 
on  the  dismissal,  10  O.  S.  621. 

1 5099.    Interrogatories  may  be  uuiezed  to  a  plaadiag • 

A  purty  may  annex  to  his  pleadins,  other  than  a  demur- 
rer, interrogatories  pertinent  to  me  issuQ  made  in  the 
pleadings,  which  interrogatories,  if  not  demurred  to, 
shall  be  plainly  and  fully  answered  under  oath,  by  the 
party  to  whom  they  are  propounded,  or  if  such  part^  is 
a  corporation,  by  the  president,  secretary,  or  other  officer 
thereof,  as  the  party  propounding  requires.  [70  v.  54, 
1 105.] 

Interrogatories  authorized  by  this  section  must  be  confined  to 
matters  stated  or  referred  to  in  the  pleadings,  4  W.  L.  M.  144.  If 
it  is  irregular  to  insert  interrogatories  in  pleadings,  the  irregu- 
larity should  be  taken  advantage  of  by  motion,  and  is  waived  by 
demurrer,  Id.  Interrogatories  which  could  have  been  attached 
to  the  i>etition  will,  on  motion,  be  stricken  out  of  the  reply, 
Id.l4fi. 

2  5100*  When  intaxrogatories  to  be  answered.  When 
annexed  to  the  petition,  the  interrogatories  shall  be 
answered  within  the  time  limited  for  answer  to  the  peti- 
tion; when  annexed  to  the  answer, 'they  shall  be  an- 
swered within  the  time  limited  for  a  reply ;  when  an- 
nexed to  the  reply,  they  shall  be  answered  within  the 
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time  allowed  for  an  answer;  but  further  time  may  be 
allowed  in  all  cases  by  the  court,  or  a  judge  thereof  in 
vacation.    [70  v.  54,  §  105.] 

i  5101.  How  aniwers  may  be  enforoed.  Answers  to  in- 
terrogatories may  be  enforced  by  non-suit,  judgment  by 
default,  or  by  attachment,  as  the  justice  of  the  case  may 
require ;  ana,  on  the  trial,  such  answers,  so  far  as  they 
contain  competent  testimony  on  the  issue  or  issues  made, 
may  be  used  oy  either  party. 

Power  to  enforce  discretionary,  4  C.  C.  307 ;  44  0.  S.  610.  An 
order  of  court  that  interrogatories  attached  to  a  pleading  be 
answered  on  or  before  a  certain  time  and  in  default  thereof  that 
the  action  stand  dismissed  does  not  execute  itself  and  the  action 
continues  on  the  docket  until  dismissed  by  the  court,  29  Bull  76 ; 
49  0.  S.681. 

i  5102.  Pleadings  to  be  subsoribed  and  yerifled.  Ey- 
ery  pleading  and  motion  must  be  subscribed  by  the 
party  or  his  attorney,  and  every  pleading  of  fact,  except 
as  provided  in  the  next  section,  must  be  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney ;  when  a  cor- 
poration is  the  party,  the  verification  may  be  made  by 
an  officer  thereof,  its  agent  or  attorney ;  and  when  the 
state,  or  any  officer  thereof  in  its  behalf,  is  the  party, 
the  verification  may  be  made  by  any  person  acquaintea 
with  the  facts,  the  attorney  prosecuting  or  defenaing  the 
action,  the  prosecuting  attorney,  or  the  attorney-general. 
[52  y.  22,  i  106 ;  70  y.  54,  §  106 ;  8.  &  C.  982.] 

See  I  213.  The  verification  is  no  i>art  of  the  pleading,  6  How. 
Pr.  200,  and  is  not  necessary  to  vest  Jurisdiction,  2  Neb.  136.  Its 
omission  may  be  supplied,  2  C.  S.  G.  K.  30 ;  2  W.  L.  M.  548 :  contra, 
1 W.  L.  M.  394;  and  if  defective,  it  may  be  amended,  3  w.  L.  M. 
604 ;  16  How.  Pr.  129,  without  reqiiiring  the  issuing  of  a  new  sum- 
mons. Bates  PI.  253,  citing  2  W.  jL.  M.  812 ;  contra,  2  G.  S.  G.  R.  30 ; 
3  W.  L.  M.  604;  Id.  894;  2  Id.  548.  The  objection  to  such  omis- 
sion is  by  motion  to  strike  from  the  files,  2  W.  L.  M.  548 ;  Id.  602; 
3  Id.  604;  11  Kas.  121;  6  Neb.  435.  A  defective  verification  is 
waived  by  pleading  over  or  demurring,  3  W.  L.  M.  604;  62  Ind. 
179;  when  no  objection  is  made  until  after  rendition  of  judgment, 
8  Neb.  214;  where  a  warrant  of  attorney  to  confess  judigment  au- 
thorized a  release  of  all  errors,  31  O.  S.  435.  The  want  of  a 
verification  can  not  be  raised  on  the  trial,  74  N.  Y.  807 ;  nor  for 
the  first  time  in  a  reviewing  court,  29  Ark.  500.  A  failure  to  si^^n 
the  affidavit  of  verification  is  not  ground  for  dismissal  of  the 
action,  but  the  practice  is  to  file  a  motion  to  strike  the  petition 
from  the  files,  6  Neb.  435.  A  failure  to  subscribe  the  pleading 
is  not  ground  for  reversal  of  judgment,  no  advantage  of  the 
defect  having  been  taken  at  the  proper  time,  26  O.  S.  644.  The 
signature,  it  is  held,  may  be  printed  instead  of  written,  49  Gal. 
413;  and  the  court  is  not  bound  to  try  the  question  of  the  genu- 
ineness of  the  6ignatur%^  Gal.  192.  The  verification,  it  has  been 
held,  need  not  state  the  venue,  2  W.  L.  M.  588;  see  43  la.  606 :  18 
Minn.  90  of.  6  How.  Pr.  394;  7  Neb.  146.  The  verification  of  an 
insufficient  pleading  will  not  aid  it,  1  Minn.  241 ;  nor  prevent  its 
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being  stricken  ont  as  sham,  13  Minn.  165.  Additional  matter  In 
verification  treated  aa  surplusage,  38  O.  8.  667.  Corporation.  2 
N.  P.  260. 

}  6108.  When  ▼erifioation  not  nqnind.  The  verifi- 
cation  mentioned  in  the  preceding  section  shall  not  be 
required  to  the  answer  of  a  gaardian,  defending  for  an 
infant,  or  a  person  of  unsound  mind,  or  the  attorney  of 
a  person  imprisoned;  nor  in  any  case  where  the  admis- 
sion of  the  truth  of  a  fact  stated  in  the  pleading  mi^ht 
subject  the  party  to  a  criminal  or  penal  procieoiition. 
[51  V.  57,  ?  107 ;  a  &  C.  982.] 

It  is  not  necessary  in  divorce  or  alimony  cases,  ^  &697;  nor  in 
petitions  in  error,  9  Neb.  502,  unless  they  contain  issuable  facte, 
35  O.  8.  244;  nor  "where  the  admission  of  the  truth  of  a  fact 
stated  in  the  pleading  might  subject  the  party  to  a  criminal  or 
penal  prosecution/'  31  Hun  663. 

2  5104.    When  one  of  Myeral  partioi  may  Toriiy.    If 

several  parties  are  united  in  interest,  and  plead  together, 

the  affidavit  may  be  made  by  one  of  them.     [51  v.  57, 

i  108 ;  S.  &  C.  982.] 

I  N.  Y.  liaw  Bull.  29.  But  all  parties  not  united  in  Interest 
should  verify,  10  Abb.  Pr.  66 ;  5  Bosw.  666 ;  14  How.  Pr.  805.  If  the 
action  is  defended  for  the  Immediate  beoeflt  of  one  not  a  party 
to  the  record,  and  he  is  a  party  in  interest,  the  pleading  may  be 
verified  by  him,  6  Abb.  rr.  n.  s.  147 :  and  uuless  the  wife  is  a 
mere  nominal  party,  she  should  join  with  the  husband  in  the 
verification.  12  How.  Pr.  395. 

§  6106.    Snffioioney  of  aAdavit.    The  affidavit  shall  be 

sufficient  if  it  is  stated  therein  that  the  affiant  believes 

the  facts  stated  in  the  pleading  to  be  true.    [51  v.  57, 

i  109 ;  S.  &  C.  982.] 

II  O.  S.  183, 188.  A  verification  that  affiant  is  informed  and 
believes  plaintiff  is  absent  from  the  county  is  insufficient,  2  W. 
L.  M.  602. 

i  5106.  Yerifloation  by  non-resident.  When  the  party 
pleading  is  a  non-resident  of  the  county  in  which  the 
action  is  brought,  or  is  absent  from  the  county  wherein 
the  pleading  is  filed,  an  affidavit  made  before  filins  the 
pleading,  and  filed  with  it,  stating  the  substance  of  the 
facts  afterwards  inserted  in  the  pleading,  shall  be  a  suf- 
ficient verification    [51  v.  57,  §  110  j  S.  &  C.  982.] 

See  1  W.  L.  M.  199;  10  Kaa.  112. 

§  6107.  Affidayit  of  verifioation  to  be  signed  and  oorti- 
fled.  The  affidavit  verifying  a  pleading  may  be  made 
before  any  person  before  whom  a  deposition  misht  be 
taken,  and  must  be  signed  by  the  partv  who  makes  it; 
the  officer  before  whom  the  same  was  taken  shall  certify 
that  it  was  sworn  to  before  him  and  signed  in  his  pres- 
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ence ;  and  the  certificate  of  the  officer^  signed  officially  by 
him,  shall  be  evidence  that  the  affidavit  was  duly  made, 
that  the  name  of  the  officer  was  written  by  himself,  and 
that  he  was  such  officer.    [51  v.  57,  ?  Ill ;  S.  &  C.  983.] 

"Subscribed  and  sworn  to  before  me  "  a  sufficient  form.  2  D. 
472.    **  Subscribed  before  me  "  equivalent  to  "  subscribed  in  my 

{>re8ence/'  Id.;  3  Law  Gaz.  252.  The  affidavit  may  be  made  be- 
ore  the  derk  of  the  supreme  court  or  common  pleas,  whether 
the  pleading  be  used  in  the  county  where  it  is  verified  or  in  any 
other  county  of  the  state,  1 W.  L.  M.  210.  It  can  not  be  made 
before  the  attorney  of  the  party  as  notary  public,  2  W.  L.  M.  812 ; 
51  How.  Pr.  205;  11  Kas.  128;  contra,  6  Bull  289. 

i  5108.    When  yerifioation  applies  to  amount  elaimed. 

The  verification  of  the  pleading  does  not  apply  to  the 

amount  claimed,  except  in  actions  founded  on  contract, 

express  or  implied,  for  the  payment  of  money  only.    [51 

V.  57,  §112;  S.&C.983.] 

An  allegation  of  the  amount  due  on  an  account  is  within  the 
exception  of  this  section,  and  must  be  controverted  by  answer, 
25  O.  S.  635,  638.  In  actions  founded  on  contract  the  verification 
does  not  prima  facie  embrace  or  determine  the  amount  of  recov- 
ery, and  It  is  error  to  enter  judgment  thereon  without  evidence 
of  amount  or  value,  2  C.  G.  K.  143. 

i  5109.  Affidavit  by  agent  or  attorney.  The  affidavit 
verifying  a  pleading  can  be  made  by  the  agent  or  attor- 
ney onlv : 

1.  When  the  facts  are  within  the  personal  knowledge 
of  the  agent  or  attorney. 

2.  When  the  plaintiff  is  an  infant  or  of  unsound  mind 
or  imprisoned. 

3.  When  the  pleading  to  be  verified  is  founded  upon 
a  written  instrument  for  the  pavment  of  money,  and 
such  instrument  is  in  the  possession  of  the  agent  or  at- 
torney. 

4.  When  the  party  is  not  a  resident  of,  or  is  absent 

from,  the  county.    [51  v.  57,  §  113 ;  S.  &  C.  983.] 

1.  2  W.  L.  M.  602;  4  W.  Law  Gaz.  404.  8.  8  W.  Law  Gax.  246: 
but  a  petition  in  an  action  on  a  mortgage,  it  was  held,  could 
not  be  verified  bv  an  agent  or  attorney,  31 0.  S.  168 ;  3  W.  L.  M.  604 ; 
verification  of  pleadings  in  partition,  25  Ball  78. 

i  5110.  Pleading  not  to  be  mod  against  party  in  erim- 
inal  prooeeding.  A  pleading,  verified  as  herein  required, 
shall  not  be  usied  against  a  party  in  any  criminal  prose- 
cution or  action  or  proceedings  for  a  penalty  or  forfeit- 
ure, as  proof  of  a  fact  admitt^  or  alleged  in  such  plead- 
ing ;  and  such  verification  shall  not  ma&e  other  or  greater 
proof  necessary  on  the  side  of  the  adverse  party.  [62  T, 
22,  §106;  8.  AC.  982.1 
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i  fflll.  Amondmejit  of  petition  before  uunrer.  The 
plaintiff  may  amend  his  petition  without  leave,  at  any 
time  before  the  answer  is  filed,  without  prejudice  to  the 
proceeding;  but  notice  of  such  amenament  shall  be 
served  upon  the  defendant  or  his  attorney;  and  the  de- 
fendant shall  have  the  same  time  to  answer  or  demur 
thereto  as  to  the  original  petition.  [51  v.  57, }  134 ;  S. 
&  C.  989.] 

Amendments  toUhovi  leave  will  be  allowed  to  almort  any  ex- 
tent, provided  tbe  facts  aUe^ed  by  way  of  amendment  are  only 
such  as  serve  to  explain  or  perfect  the  cause  of  action  already 
presented.  9  How.  Ft.  140.    The  real  limitation  seems  to  be  that 
the  amendment  will  not  bring  a  new  cause  of  action.  70  N.  Y. 
190 ;  but  it  is  held  a  pleading  may  be  amended,  of  course,  by  ad- 
ding a  new  and  distinct  cause  of  action  or  defense,  22  How.  Pr. 
229.  provided  the  new  cause  of  action  be  not  inconsistent  with 
the  one  stated  in  the  original  petition,  41  Barb.  64 ;  by  striking 
out  one  of  the  causes  of  action.  15  Abb.  Pr.  61 ;  by  changing  the 
place  of  trial,  28  How.  Pr.  20;  by  striking  out  the  niaintifr  and 
buserting  the  real  party  in  interest  1 H.  236;  but  In  an  action 
against  a  firm  in  its  firm  name,  a  pleading  substituting  the  in- 
dividual meipbers  requires  a  new  summons.  2  D.  586.    A  plead- 
ing can  be  amended  without  leave  but  once  in  the  whole  course 
of  the  action,  and  if  a  party  deems  it  important  to  amend  a 
second  time  ne  must  apply  to  the  court,  80  How.  Pr.  1 :  but  his 
right  to  amend  without  leave  is  not  lost  unless  the  change  in 
the  pleading  amounts  to  an  amendment  in  fact,  1  Duer.  629.  and 
the  met  that  portions  of  the  pleading  are,  on  motion,  struck  out 
as  irrelevant  and  redundant  can  not  be  considered  an  amend- 
ment within  the  meaning  of  the  code  provision  on  the  subject, 
20  How.  Pr.  828.    Adding  a  verification  to  a  petition  u  not  an 
amendment,  6  How.  Pr.  aOO;  and  a  change  of  parties  has  been 
held  not  to  be  amendment  of  pleadings,  6  Abb.  Pr.  213.    An 
amended  pleading  supersedes  the  original,  and  the  original 
ceases  to  perform  any  other  functions  as  a  pleading,  12  How.  Pr. 
521  •  see  11 C.  C.  158 ;  and  where  the  answer  to  an  amended  petition 
does  not  make  the  original  answer  a  part  thereof,  the  issues  made 
hy  the  original  answer  will  be  disregarded ,  30  0. 8. 655.  An  amend- 
ment of  the  petition  relates  back  to  the  commencement  of  the 
action,  which  dates  from  the  filing  of  the  original  petition  and 
issuing  of  summons  thereon,  33  Cal.  497.  and  may  therefore  pre- 
vent the  statute  of  limitations  from  barring  a  cause  of  action  not 
included  in  the  original.  21  How.  Pr.  283 ;  but  »Be  21  Bull  319 ;  46 
O.  S.  373 ;  but  where  the  plaintiff  in  a  real  «;1ion,  omits  to  de- 
scribe in  his  petition,  all  the  lands  detained  from  him  by  the 
defendant,  he  can  not,  by  an  amendment  to  his  petition  made 
after  the  statute  of  limitations  has  run  as  to  the  land  omitted, 
include  such  omitted  land  and  have  the  amendment  relate  to 
the  fiUng  of  the  petition  so  as  to  defeat  the  plea  of  the  statute 
as  to  the  lauds  brought  in  by  the  amendment,  46  0. 8. 373.  Where 
a  petttion  for  an  amount  due  on  an  account  is  filed  m  propwr 
time  within  the  statute  and  subsequent  to  s^J^  ^"ff  J*'?  P^ 
tition  is  amended,  and  in  the  amended  petttion  tbere  is  m) 
chi^  in  the  time,  ttme  is  computed  to  the  filing  of  the  orig- 
inal petttion,  41 0.  8. 145. 
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{6112.    Amendment   after  demurrer.    At    any  time 

within  ten  days  after  a  demnrrer  is  filed,  the  adverse 

party  may  amend,  without  leave,  on  payment  of  costs 

since  filing  the  defective  pleading  ;  and  notice  of  filing 

an  amended  pleading  shall  he  forthwith  served  upon  the 

other  party,  who  shall  have  the  same  time  thereafter  to 

answer,  or  reply  thereto,  as  to  an   original  pleading. 

[51  V.  57,  g  135;  S.  &  C.  989.] 

This  section  refers  to  l&mendments  without  leave  of  court, 
but  not  to  amendments  made  in  open  court  by  leave  of  court, 
8  Neb.  445. 

^  5113.  Answer  or  reply  after  demurrer  overmled. 
When  a  demurrer  is  overruled,  the  party  who  demurred 
may  answer  or  reply,  if  the  court  is  satisfied  that  he  has 
a  meritorious  claim  or  defense,  and  did  not  demur  for 
delay.    [51  v.  57,  §  136 ;  8.  &  C.  989.] 

Defendant  may  be  required  to  plead  instanter,  9  Neb.  310. 

i  5114.  Amendment  of  pleading,  proeeu,  or  proeeeding'. 
The  court  may,  before  or  after  judgment,  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process,  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  otner  allegations  material  to  the 
case,  or,  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved ;  and  when  an  action 
or  proceeding  fails  to  conform  to  the  provisions  of  this 
title,  the  court  may  permit  the  same  to  be  made  con- 
formable thereto  by  amendment.  [51  v.  57,  i  137 ;  S.  & 
C.  989.] 

Oeneral  remarka.  Changing  cattae  of  actUm.  The  allowiuR  or 
refusing  amendments,  except  those  without  leave,  is  a  matter 
resting  largely  in  the  discretion  of  the  court,  the  exercise  of 
which  will  not  be  reviewed  on  error  except  in  cases  of  abuse, 
20  O.  8.  128.  An  abuse  of  discretion  will  not  be  presumed,  16 
Neb.  673.  The  record  must  show  affirmatively  that  toe  discretion 
was  abused.  20  O.  S.  128, 135:  25  O.  S.  609.  It  is  an  abuse  of  dis- 
cretion to  allow  the  filing  of  an  amended  petition  that  does  not 
state  a  cause  of  action,  and  an  order  allowing  such  petition  to  be 
filed  may  be  reversed  on  appeal,  61  Wis.  31 ;  so  the  discretion  of 
a  referee  in  denying  an  amendment  will  be  reviewed  and  his 
decision  reversed  when  general  justice  will  be  promoted  and 
future  litigation  thereby  prevented,  16  Jones  &  8. 46.  In  actions 
between  individuals,  it  is  not  an  abuse  of  discretion  to  allow  or 
refuse  the  defense  of  the  statute  of  limitations  by  amendment. 
61  Wis.  222,  or  to  refuse  an  amendment  which  is  a  substantial 
repetition  of  a  former  pleading,  14  la.  57,  or  one  setting  up  anew 
cause  of  action,  2  W.  L.  M.  437.    Two  tests  are  given  by  which 


147  MISTAKES  AND    AMENDMENTS.  {5114 

to  determine  whether  a  leoond  petttion  !■  an  amendment  or  a 
substitution  of  a  new  caase  of  action  :  1.  that  the  satno  evi- 
dence will  support  both  petitions;  2,  that  the  same  measure  of 
damaf^es  will  apply  to  both,  69  Mo.  170;  79  Mo.  419.  If  both  these 
tests  sail,  the  new  pleading  is  not  an  amendment,  79  Mo.  449 ;  m 
where  the  first  petition  was  in  trover  for  certain  goods  and  the  seo- 
ond  charged  that  the  defendant  had  maliciously  sued  out  a  writ  of 
attachment  and  caused  the  goods  to  be  seized  and  sold  at  a  sacri- 
fice, it  was  held  that  the  latter  stated  a  new  and  distinct  cause 
of  action  and  was  not  an  amendment.  Id.;  but  an  amendment 
merely  changing  the  form  of  the  action  is  not  a  substantial 
change  of  the  claim  within  the  meaning  of  the  statute,  7  Bull  15, 
301;  as  an  amendment  changing  a  petition  for  money  to  a 
demand  to  subject  separate  property  oi  married  woman,  7  Bull 
15 ;  a  petition  alleging  a  special  to  one  setting  up  a  general  part- 
nership, 7  Bull  901 ;  a  petition  for  false  imprisonment  to  one  for 
malicious  prosecution,  3  Bull  1139,  and  vicetvrm,  14  O.  8.  213;  a 
petition  in  law  to  one  in  equity,  4  W.  L.  M.  153;  an  action  in 
case  to  one  in  trespass,  6  O.  388 ;  and  changing  the  prayer  of  the 
petition  is  not  a  substantial  change  of  the  action,  1  Clev.  R.  115; 
2  C.  8.  G.  R.  167 ;  but  a  claim  for  money  had  and  received  can 
not  be  changed  to  one  for  conversion,  1  (Uev.  R.  17 ;  and  an 
amendment  substituting  specific  performance  for  damages,  will 
not  be  allowed  as  a  matter  of  couise,  1  H.  434.  After  service  in 
attachment,  a  petition  can  not  be  amended  so  as  to  set  up  a  new 
cause  of  action,  I H.  573 ;  or  enlarge  the  scope  of  the  attachment, 
2  C.  C.  R.  llO.  In  allowingamendments  to  answers,  the  cou  rt  does 
not  now  regard  the  character  of  the  defense  sought  to  be  intro- 
duced, 10  Hun  109,  as  it  did  formerly  before  the  adoption  of  the 
code,  Bliss  Code  PI.  g  431.  Anv  defense,  though  unconscionable 
in  its  nature,  as  the  statute  of  limitations  or  usury,  may  be  set 
up  by  way  of  amendment,  41  Barb.  337 ;  13  Abb.  Pr.  268.  ••  What- 
ever may  have  been  the  earlier  doctrine  on  the  subject  of  what 
were  called  unconscionable  defenses,  it  no  longer  prevails.  The 
rules  which  govern  amendments  are  now  to  be  regarded  with- 
out reference  to  the  character  of  the  defense,"  17  N.  Y.  Supreme 
Co.  109. 

H&uf  made.  An  amendment  can  not  be  made  by  mutilating 
or  altering  the  files.  A  new  pleading  should  be  filed,  or  a  state- 
ment of  the  amendment  designating  by  reference  where  the  new 
matter  is  to  be  inserted,  or  wnat  is  to  be  considered  as  stricken 
out,  10  0. 8. 621.  But  where  the  alteration  is  made  by  striking 
out  or  inserting  new  matter  in  the  original  pleading,  with  tne 
permission  of  the  court,  and  no  prejudice  results  to  the  adverse 
party,  the  final  judgment  will  not  be  reversed  therefor,  21  O.  8. 
»8;  4  Bull  910;  8  Rec.  357. 

Amendments  allowed  in  affidavit  in  attachment,  23  0. 8. 192 ;  2  D. 
505 ;  but  after  service  in  attachment  the  court  will  not  allow  the 
petition  to  be  amended  setting  up  a  new  cause  of  action,  1  H. 
573,  574,  and  in  an  attachment  against  a  non-resident  firm  the 
court  will  not  allow  the  process  to  be  amended  without  preju- 
dice to  the  attachment  by  inserting  the  individual  names  of  the 
defendants.  Id.  An  appeal  bond  may  be  amended,  6  0. 8. 81 ;  35 
O.  8. 638 ;  7  C.  C.  348,  by  the  insertion  of  omitted  conditions,  31 0. 
8. 131 ;  see  Id.  331^ ;  and  in  an  action  on  a  bond  after  reversal  of 
judgment  the  court,  to  which  the  cause  has  been  remanded  for 
further  proceedings,  may.  by  way  of  amendment.'allow  breaches 
to  be  assigned  on  the  bond  which  were  not  assigned  in  the  orig- 

M  C.  C.  R.  35. 
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Inal  petition,  25  O.  S.  620.  Court  may  sua  8ponte  reqaire  a  plead- 
ing to  be  amended,  20  O.  S.  62, 63.    An  execution  may  be  amended, 

19  O.  67, 104,  and  amendments  are  allowed  in  mandamus^  23  O.  S. 
5W»:  4  O.  8.  493:  a  6751.  A  moHon  to  vacate  ajwUment  may  be 
amended,  9  O.  S.  606 ;  10  C.  C.  395.  A  new  cause  of  action  can  not  be 
set  up  by  way  of  amendment,  2  W.  L.  M.  437 ;  but  it  is  immaterial 
if  it  is  insufficient,  40  0. 8. 507.  The  form  of  the  action,  however, 
may  be  changed,  7  BuU  15,  8(HL:  3  Id.  1139:  14  O.  S.  213.  An 
amendment  will  be  allowed  by  strikinff  out  the  name  of  a  nom- 
inal party  and  inserting  that  of  the  real  party  plaintiff,  1  H.  236; 
2  H.  67 ;  in  cases  of  misnomer,  1  H.  191 ;  such  defect,  unless 
pleaded  in  abatement,  is  disregarded,  36  O.  S.  296.  Prayer  for 
rdvtf  may  be  changed^  2  G.  S.  C.  R.  167.  On  x>etition  in  error 
the  district  court  may  order  the  common  pleas  to  send  up  a  per- 
fect transcript  of  its  record,  but  has  no  power  to  order  an  amend- 
ment of  the  record,  15  O.  8.  295.  Amendment  of  record  after 
proceedings  in  error,  9  O.  S.  526.  Sheriff's  return  amendable  4  O. 
49, 59, 60;  8  O.  S.  822;  10  O.  8.  77;  but  not  so  as  to  prejudice  in- 
tervening rights,  30  O.  S.  344 ;  13  O.  220.  SummonSf  1  H.  95 ;  26 
O.  8. 467.  UndertdHng  for  second  trial,  28  O.  8.  90.  Amendment 
of  reply  at  trial,  setting  up  insanity  to  defense  of  suicide,  refused, 
4  Bull  848:  8  Rec.  306.  Verdict  not  amendable,  9  0. 131.  Veriflr 
cation  of  pleading  amendable,  3  W.  L.  M.  604. 

Amenameats  on  appeal.  The  allowance  or  refusal  of  amend- 
ments on  api>eal  is  addressed  to  the  sound  discretion  of  the 
court,  and  its  ruling  thereon  is  not  reviewable  except  in  cases  of 
manifest  abuse  of  discretion,  25  O.  8.  609.  After  demurrer  sus- 
tained on  appeal,  a  party  may  ask  leave  to  amend,  29  O.  8. 440; 
and  where  facts  necessary  to  determine  the  original  cause  of 
action  have  been  omitted  in  the  pleadings  below,  or  the  cause 
of  action  imperfectly  stated,  amendments  on  appeal  have  been 
allowed,  8  0. 32.  So,  where  the  facts  require  it,  new  parties  may 
be  brought  in  on  appeal  by  amendment,  Id.;  12  0. 8.  II.  33;  see 

20  O.  8.  38 ;  but  an  amendment  setting  up  a  new  and  diffierent 
cause  of  action  will  not  be  permittea  on  appeal,  8  O.  S.  32;  30 
O.  S.  365;  and  an  amendment  on  appeal  from  a  justice  of  the 
peace  will  not  be  permitted  increasing  the  claim  beyond  a  sum 
within  ibis  jurisdiction,  21  O'.  8.  659 ;  or  substituting  another 
cause  of  action— from  money  paid  for  the  use  of  another,  etc., 
to  one  founded  upon  a  covenant  against  incumbrances  in  con- 
veyance of  real  estate— not  within  his  jurisdiction,  49  0.%.  580, 
535.  A  making  of  an  undertaking  payable  to  the  state  of 
Ohio  instead  of  to  the  adverse  party  under  section  6408  is  such 
a  mistake  as  may  be  corrected  under  the  provisions  of  this  sec- 
tion, 7  C.  C.  348. 

Jj^ects  cured.  Under  the  code  where  a  material  fact  is  stated 
in  a  pleading,  but  stated  defectively,  the  defect  will  be  cured  by 
a  verdict  or  finding  without  the  necessity  of  an  amendment. 
"  Every  reasonable  presumption  and  fair  constructive  intend- 
ment will  be  made  to  sustain  the  pleading  after  verdict,"  7  0. 8. 
270 ;  11  O.  8.  393 ;  30  O.  8. 133 ;  but  this  rule  is  subject  to  the 
qualification  that  the  facts,  when  well  stated,  will  constitute  a 
cause  of  action,  11  O.  8.  893.  The  objection  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  may 
be  made  at  any  time  before  hearing  on  error  in  the  reviewing 
court,  16  O.  8.  118,  128;  30  O.  8.  133;  and  such  a  defect  is  not 
cured  by  verdict,  10  0. 8.  567.    But  where  there  is  otherwise  m 
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food  cause  of  action,  thouffh  defectively  stated,  the  delect  mar 
e  cured  by  the  pleading  of  the  opposite  party.  If  the  answer 
arers  or  confesses  a  material  allegation  omitted  in  the  petition 
the  defect  In  the  petition  is  thereby  cured,  9  0. 8. 43 ;  9  0. 8. 461 : 
33  0. 8. 655:  2  0. 197;  24  O.  8.  845.  357,  The  defendant  is  enti- 
tled to  the  benefit  of  admissions  In  the  petition  to  sustain  a  de- 
fective answer,  9  0. 8. 461,  and  it  was  held  that  an  answer  defect- 
ive in  substance  might  be  cured  by  averments  made  in  the 
reply,  1  C!olo.  299 ;  but  an  omission  in  the  petition,  of  a  fact  eswn- 
tial  to  plaintiff's  cause  of  action,  is  not  cured  by  pleading  it  in 
his  reply,  16  Minn.  479. 

Miscdlaneout.  Supplementary  petition  stating  antecedent 
facts  a  mere  amendment,  83  O.  8.  SW.  Amendment  setting  up 
insufficient  cause  of  action  may  be  stricken  out,  40  0. 8. 507.  Ke- 
striction  that  amendment  must  not  substantially  change  claim, 
etc.,  refers  to  the  identity  and  not  the  form  of  the  remedy,  14 
0. 8.  213.  Not  allowed  after  reservation  of  case  on  agreed  state- 
ment,  14  O.  8.  31.  No  error  in  refusing  leave  unless  discretion 
abused,  34  O.  8.  46;  44  O.  8.  604,  609.  Issue  is  that  made  by 
amended  pleading  unless  original  made  part,  30  0. 8. 666.  Puty 
filling  on  account  of  having  mistaken  the  form  of  his  proceeo- 
ings  in  error  court  will  not  allow  him  to  amend  except  in  a  very 
strong  case,  6  O.  8.  61.  Rendering  judgment  for  costs  sgainst 
party  asking  and  obtaining  leave  to  amend  discretionary,  not 
reviewable,  25  O.  8.  115,  122,  123.  Misnomer  of  cornoration, 
amendment  allowed,  8  C.  C.  23.  8uing  as  executor  ana  amend- 
ing to  charge  personally,  46  O.  8. 169, 176 ;  2  C.  C.  162 ;  see  14  Bull 
214.  Trial  without  objection  waives  want  of  such  issue  in  plead- 
ings, 41 0. 8. 357.  Amendment  allowed  though  inconsistent  with 
original  petition,  46  O.  8.  222,  232.  Of  pleadings  on  trial  asking 
ref ormaaon.  46  0. 8. 265.  Substantially  changing  claim— amend- 
ment changing  cause  of  action  from  one  for  money  had  and  re- 
ceived to  one  for  an  accounting  between  partners,  47  0. 8.  262. 
Where  in  a  suit  to  marshall  liens  and  sell,  a  defendant  sets  up 
a  vendor's  lien  and  after  judgment  against  him  appeals,  he 
can  not  in  the  circuit  court  amend  so  as  to  ask  also  a  personal 
judgment,  4  C.  C.  496.  Where  after  trial  plaintiff  is  allowed  to 
file  an  amended  petition  to  conform  to  the  proof,  but  defendant 
is  refused  leave  to  file  an  amended  answer,  such  refusal  can 
not  be  reviewed  on  error  unless  the  proposed  answer  is  incor- 

S orated  in  a  bill  of  exceptions,  3  C.  C.  620;  21  Bull  100.  Where 
efendant  answers  to  the  merits  he  enters  an  appearance  and 
it  is  not  error  to  permit  the  petition  and  summons  to  be  cor^ 
rected  by  inserting  the  true  name  of  the  defendant,  3  C.  C.  27. 
Where  one  in  a  fiduciary  capacity  protects  the  lien  of  his  ben- 
eficiary by  paying  taxes  in  his  owp  name  with  the  money  of  the 
latter  and  In  a  suit  by  the  latter  to  foreclose  the  mortgage  lien  eetfi 
up  the  tax  clfedm  by  cross-petition,  a  judgment  for  plaintiff 
for  full  amount  of  tsjces  and  amount  due  under  the  mortgage 
should  not  be  reversed  merely  on  the  ground  that  the  petition 
was  notamended  to  embrace  the  tax  claim,  although  the  relief 
prayed  in  the  cross-petition  was  not  granted,  42  O.  8. 656.  New 
party  and  answer  after  judgment  perfecting  appeal,  error  to 
strike  from  files,  48  O.  8.  443,  456.  An  application  to  change  or 
renew  an  undertaking  for  appeal  under  I  5228  Is  a  "proceed- 
ing "  within  the  meaning  of  this  section,  4  C.  C.  36.  inserting 
material  allegation  in  petition  which  has  been  omitted  not 
changing  cause  of  action,  27  Bull  274. 


§§5115  MISTAKES  AND  AMENDMENTS.  150 

i  0115.  Immaterial  errors  and  defeots.  The  court,  in 
every  stage  of  an  action,  must  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party ;  and 
no  judgment  shall  be  reversed,  or  affected,  by  reason  of 
such  error  or  defect.     [51  v.  57,  §  138 ;  S.  &  C.  990.] 

Judgment  wUl  not  be  reverted  for  refusal  to  sustain  a  mo- 
tion to  separately  state  and  number  causes  of  action,  36  O.  S.  43, 
because  the  form  of  action  was  misconceived,  "in  case  the  facts 
are  substantially  alleged,  which  the  party  was  bound  to  prove 
on  the  trial  in  order  to  entitle  him  to  a  recovery,"  1  O.  S.  225; 
because  a  bad  reason  was  given  for  a  correct  judgment  by  the 
court  which  rendered  it,  14  O.  28,  37;  4  O.  S.  251;  12.0.  S.  87,  90; 
17  O.  S.  374,  3^ :  13  O.  '21 ;  for  admission  of  incompetent  testi- 
mony objected  to  at  the  trial,  unless  it  appears  that  its  admis- 
sion was  preiudicial.  11  O.  8.  470;  18  O.  8.  S43;  22  O.  8.  62;  for 
error  beneficial  to  the  party  seeking  the  reversal,  13  0. 131 ;  2  O. 
343;  where  the  defect  consists  in  the  omission  to  aver  the  per- 
formance of  a  condition  precedent  in  the  contract  sued  on,  and 
it  appears  from  the  subsequent  pleadings  and  record  that  the 
defendant  was  not  prejudiced  thereby,  24  O.  8.  345;  for  an  erro- 
neous instruction,  where  it  appears  from  the  record  that  the 
party  objecting  was  not  prejudiced  by  it,  31  0. 8.  219 ;  where 
summons  and  an  order  for  the  delivery  of  specific  personal 
property  were  issued  upon  a  petition  and  single  affidavit  con- 
taining allegations  sufficient  to  entitle  the  party  to  such  order. 
38  O.  8.  657;  where  the  liability  sought  to  be  enforced  was  on  a 
promissory  note,  while  the  cause  of  action  proved  was  for  money 
loaned  or  the  consideration  of  the  note,  41 0.  8.  68 ;  where  the 
court  allowed  defendant  to  open  and  close  in  a  civil  action 
for  assault  and  battery,  37  O.  8.  415;  where  parties  on  appeal 
from  a  justice  of  the  peace  proceeded  to  trial  before  a  jury  upon 
a  transcript  of  the  justice,  and  no  objection  being  taken  there 
was  a  verdict  and  judgment.  11 0.  8.  692;  where,  in  an  action  to 
foreclose  a  mortgage  by  a  building  association,  the  secretary  and 
treasurer  prayed  judgment  for  taxes  paid  in  his  own  name, 
and  it  appeared  that  the  taxes  were  paid  by  him  for  the  benefit 
of  the  association  and  with  its  money,42  0. 8. 73 :  see  1  C.  C.  K  62. 

In  the  admission  of  improper  evidence  on  the  part  of  the 
defendant  which  operates  only  to  rebut  evidence  Improperly 
introduced  by  the  plaintiff,  there  is  no  error  to  the  prejudice 
of  the  latter,  20  O.  8.  516.  Where  the  record  shows  that  the  court 
below  misdirected  the  jury  or  admitted  illegal  testimony  as  to 
a  point  material  to  the  issue,  it  is  not  necessary  in  order  t« 
reverse  the  judgment  to  show  that  the  jury  were  in  fact  influ- 
enced thereby;  such  influence  will  be  presumed,  15  0.8. 179.  On 
appeal  from  a  justice  of  the  peace,  the  court  should  not  allow 
plaintiff  to  amend  so  as  to  increase  the  amount  of  his  claim  to 
a  sum  in  excess  of  the  jurisdiction  of  the  justice.  Without  con- 
sent of  parties  the  appellate  court  is  only  authorized  to  allow 
such  an  amendment  as  might  have  been  allowed  by  the  parties, 
21  O.  8.  659.  Where  incompetent  evidence,  which  is  material 
to  the  issue,  is  allowed  to  go  to  the  jury  in  favor  of  the  prevail- 
ing party,  against  the  objection  of  the  other  party,  error  to  his 
prejudice  will  be  presumed,  88  O.  8.  888.    Where  the  charge  of 
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the  court  was  manifestly  erroneous  as  to  a  material  Issue  raised 
by  the  defense  and  the  record  does  not  disclose  all  the  evidence, 
the  judgment  should  be  reversed,  although  it  does  not  appear 
that  the  defendant  was  prejudiced  thereby,  40  O.  8.  139.  The 
error,  to  be  ground  of  reversal,  must  be  prejudicial  to  the  rights 
of  the  party  complaining,  42  O.  8. 154.  Where  a  demurrer  to  a 
petition,  omitting  a  material  fact  is  erroneously  overruled,  but 
the  defendant  by  answer  supplies  the  fact  omitted,  and  the 
cause  is  disposed  of  on  issues  loined  upon  the  answer,  the 
judgment  will  not  be  reversed  lor  error  in  overruling  the  de- 
murrer. 2  C.  C.  351. 
{'0116.    Amendment  after  demnmr  fottained.    If  the 

demurrer  be  sustained,  the  adverse  party  may  amend,  if 

the  defect  can  be  remedied  by  amendment,  with  or 

without  costs,  as  the  court  in  its  dLscretion  shall  direct. 

[61  V.  57,  §139;  S.  &  C.  990.] 

But  if  no  leave  to  amend  be  asked  for,  it  is  not  error  to  pro- 
ceed to  final  judgment  against  the  plaintiff  without  granting 
leave  to  amend,  22  O.  8.  Iw.  If  a  demurrer  is  sustained  to  a  pe- 
tition for  want  of  a  material  averment  and  the  plaintiff  failing 
to  amend,  judgment  is  rendered  against  him,  he  may  begin  an- 
other action  upon  the  same  cause  of  action,  supplying  the  ma- 
terial averment  wanting  in  the  petition  in  his  first  acuon,  41 0. 
b.  62 ;  generally,  9  C.  C.  297. 

§5117.    Continuance  after  amendment.    When  either 

party  amends  a  pleading  or  proceeding,  and  the  court  is 

satisfied,  by  affidavit  or  otherwise,  that  the  adverse  party 

could  not  be  ready  for  trial  in  consequence  oi   the 

amendment,  a  continuance  may  be  granted  to  some  day 

in  term,  or  to  another  term  of   the  court.    [51  v.  57, 

§140;  S.  &C.  990.] 

1  W.  L.  M.  361.  The  application  for  a  continuance  is  addressed 
to  the  sound  discretion  of  the  court,  32  O.  8. 173,  and  error  can 
not  be  predicated  on  a  continuance,  unless  in  case  of  an  abuse  of 
discretion,  Id.  An  affidavit  that  the  defendant  has  been  in- 
formed that  a  person  absent  from  the  state  would  swear  to 

^"fi^^"?,**®^®!  ^^ts  Is  insufficient,  6  Neb.  337.    Grounds  for. 
see  19  Bull  365.  ' 

i  5118.  When  party  may  be  sued  by  fictitionB  name. 
When  the  plaintiff  is  ignorant  of  the  name  of  a  defend- 
ant, such  defendant  may  be  designated  in  any  plead- 
ing or  proceeding  by  any  name  and  description,  and, 
when  the  true  name  is  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly ;  and  the  plaintiff, 
in  such  case,  must  state,  in  the  verification  of  his 
petition,  that  he  could  not  discover  the  trne  name,  and 
the  summons  must  contain  the  words  "  reail  name  un- 
known," and  a  copy  thereof  must  be  served  personally 
upon  the  defendant.    [51  v.  57,  §  141 ;  S.  &  C.  990.] 
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i  m9.  Bnpplamental  pleading.  £ither  party  may  be 
allowed,  on  such  terms  as  to  costs  as  the  court,  or  a  judge 
thereof,  may  prescribe,  to  file  a  supplemental  petition, 
answer,  or  reply,  alleging  facts  material  to  the  case 
which  occur  subsequent  to  the  filing  of  the  former  peti- 
tion, answer,  or  reply;  but  reasonable  notice  of  the 
application  must  be  given,  when  the  court  or  judge  so 
requires.     [51  v.  57,  g  142 ;  S.  &  C.  990.] 

The  office  of  a  nipplemental  pkading  is  to  bring  into  the 
recorcf  new  facts,  so  that  the  court  may  render  its  final  judg- 
ment upon  the  facts  existing  at  the  time  of  its  rendition,  90  Ind. 
585.  It  IS  the  only  proper  method  of  j>re6enting  facts  occurring 
during  the  pendency  of  an  action,  37  O.  S.  291 ;  10  O.  S.  372. 
A  petition  setting  up  antecedent  facts  is  not  a  supplemental' 
petition,  33  O.  8.  836.  A  supplemental  petition  must  be  con- 
sistent with  and  in  aid  of  the  case  made  by  the  original  petition, 
10  O.  S.  965, 872.  A  new  cause  of  action  can  not  be  set  up  by 
way  of  supplemental  petition,  especially  a  cause  of  action  to 
which  plaintiff  was  not  entitled  wnen  he  commenced  his  action, 
2  Hun  643.    It  can  not  be  filed  after  final  judgment  for  the  pur- 

8ose  of  vacating,  reversing,  or  modifying  such  judgment,  38 
•.  8.  543, 546.  It  has  been  allowed  by  creditors  seeking  to  en- 
force the  contingent  liability  of  stockholders  defendants  who, 
before  the  commencement  of  the  action,  had  assigned  their 
stock,  8  Bull  23 ;  in  foreclosure,  where  a  secured  note  matures 
pending  the  action,  to  find  the  amount  due,  2  W.  L.  M.  599;  7 
O.  (Ft  2)  231 ;  in  actions  by  or  against  representatives  or  suooet- 
son  in  interest  of  a  deceased  pi^,  24  O.  6.182 ;  in  proceedings 
in  aid  to  collect  a  judgment,  if  set  aside,  and  a  new  judgment 
obtained,  10  O.  8.  365;  8  O.  203.  But  in  an  action  to  enforce  a 
lien,  neither  a  supplemental  pleading  nor  an  amendment  is 
necessary  to  recover  notes  falling  due  after  filing  the  original 
petition,  where  the  instrument  creating  the  lien  and  the  petition 
show  that  it  was  given  to  secure  those  due  and  to  become  due 
before  final  decree,  16  la.  422;  and  in  ejectment  plaintifT  must 
still  rely  upon  his  title  originally  set  out,  and  can  not,  by  sup- 
plemental petition,  rely  upon  one  since  acquired,  14  8.  C.  434. 
A  supplemmtal  angwer  takes  the  place  of  the  former  plea  puis 
darrein  continuance,  and  any  defense  which  the  party  may  set 
up  in  that  plea  he  may  set  up  by  supplemental  answer,  16  Abb. 
Pr.  269,  as  accord  and  satisfaction,  12  O.  8.  98;  bankruptcy,  16 
0. 12;  defense  arising  after  issue  joined  in  ejectment,  5  0. 452; 
payment,  60.  534;  thougb  a  supplemental  answer  is  not  like  a 
plea  puU  darrein  continuance,  4  W.  L.  J.  1  (see  12  O.  8.  98),  a 
waiver  of  defenses  before  interposed,  and  is  not  confined  to  mat- 
ters arising  since  the  last  continuance,  46  N.  Y.  200.  203.  The 
allowance  of  such  an  answer  is  said  to  be  discretionary  with  the 
court,  22  Kas.  753 ;  see  72  N.  Y.  442 ;  but  when  the  facts  sought  to 
be  pleaded  amount  to  an  entire  satisfaction  of  the  cause  of  eiction, 
it  is  the  duty  of  the  court  to  allow  it,  8  How.  Pr.  56. 

§  5190.  When  actions  may  be  consolidated.  When  two 
or  more  actions  are  pending  in  the  same  court,  the  de- 
fendant may,  on  motion,  and  notice  to  the  adveree 
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party,  requiie  him  to  s&ow  cause  whj  the  same  shall 
not  be  consolidated ;  and  if  it  appear  that,  at  the  time 
the  motion  is  made,  the  actions  coald  have  been  joined, 
and  if  the  court,  or  a  judge  thereof,  find  that  they  ought 
to  be  joined,  the  seyeral  actions  shall  be  consolidated. 
[61  V.  67,  K  143, 144;  8.  A  C.  990,  991.] 

44  O.  S.  346 ;  as  0. 8. 26L  As  where  two  actionB  are  brougbt, 
one  upon  a  note  and  the  other  to  forecloiie  a  mortgage  secariiig 
it»  8  W.  Law  Gaz.  266. 

SUBDIVISION  Yin.      MOTIONS. 

{  0121.    What  is  a  motion.    A  motion  is  an  application 

for  an  order,  addressed  to  a  court  or  judge,  by  a  party  to 

a  Bu it  or  proceeding,  or  one  interested  therein,    (ol  y.  57, 

}  503 ;  S.  &  C.  1098.] 

A  motion  is  the  proper  remedy  for  uncertainty,  aignmenta- 
tivenes8  and  informality  in  a  pleading,  14  O.  8.  200;  6  O.  8.  298 ; 
to  Beparately  state  caoses  of  action,  10  O.  8.  441 ;  to  strike  plead- 
ings irom  the  files,  26  O.  8.  6d9,  662;  for  judjnnent  on  pluidingB, 
31 0.  8. 492;  to  vacate  judgment,  11 0.  8.  603;  for  jud^ent  wm 
obstante  veredicto,  3  Bull  54;  6  Rec.  664;  for  new  trial,  1 6306;  to 
correct  mistakes  and  omissions  of  clerk  or  in^^larity  in  ob- 
taining a  judgment  or  order,  2  5357.  Motion  to  strike  out  is  not 
the  proper  remedy  for  unoertainty,  1 D.  17, 458 ;  nor  is  demurrer, 
29  0. 8. 499.  A  motion  can  not  supply  the  place  of  a  demurrer, 
10  O.  8.  601 ;  6  O.S.  607.  It  may  be  made  by  one  not  a  party,  11 
0. 8.  516 ;  25  O.  8.  270.  Indeflnlteness  taken  advantage  of  by,  46 
0.8.44. 

i  6122.  Motion  may  include  ioveial  ol]||ectSj  Several 
objects  may  be  included  in  the  same  motion,  if  they  all 
grow  out  of,  or  are  connected  with,  the  action  or  pro- 
ceeding in  which  it  is  made.  [51  v.  57,  {  504 ;  S.  &  C. 
1098.] 

i  512S.    Kotiee  of  motion.     When  notice  of  a  motion 

is  required,  it  must  be  in  writing,  and  shall  contain  the 

names  of  the  parties  to  the  action  or  proceeding  in 

which  it  is  made,  the  name  of   the  court  or  judge 

before  whom  it  is  to  be  made,  the  place  where  and 

the  day  on  which  it  will  be  heard,  the  nature  and  terms 

of  the  order  or  orders  to  be  applied  for,  and,  if  affidavits 

are  to  be  used  on  the  hearing,  that  fact  shall  be  stated ; 

and  the  notice  shall  be  served  a  reasonable  time  before 

the  hearing.    [51  v.  57,  {  505 ;  S.  &  C.  1098.] 

20  Kas.  370.  Parties  are  bound  to  take  notice  of  all  motions 
and  orders  made  in  court  daring  the  pendency  of  the  action,  2 
W.  L.  M.  829,  but  not  after  final  judgment,  Id. 

i  5124.    Who  may  serve  notices.     Notices  of  motions 
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may  be  served  by  a  sheriff,  coroner,  or  constable,  or  by 
a  disinterested  person ;  and  the  return  of  an  officer,  or 
affidavit  of  suen  person,  shall  be  proof  of  service.  [51 
V.  57,  §  506  ;  S.  &  C.  1098.] 

g  5125.  How  Borvioe  to  be  made.  The  service  of  a 
notice  shall  be  made  as  required  for  the  service  of  a 
summons,  and  when  served  oy  an  officer  he  shall  be 
entitled  to  like  fees ;  the  service  shall  be  on  the  party, 
or  his  attorney  of  record,  if  either  is  a  resident  of  the 
county  in  which  the  motion  is  made ;  and  if  there  is 
more  than  one  party  adverse  to  such  motion,  service 
shall  be  made  upon  each  party,  or  his  attorney.  [51  v. 
57,  §§  506,  507  ;  S.  &  C.  1098.] 

i  5126.  When  notioe  not  required.  Motions  to  strike 
pleadings  and  papers  from  the  files  mav  be  made  with 
or  without  notice,  as  the  court  or  judge  shall  direct. 
[51  V.  57,  §  508 ;  S.  &  C.  1099.] 

17  Kas.  102 ;  2  Bates  PI.  966.  A  motion  to  strike  from  the  files  is 
waived  by  pleading  over,  37  la.  422,  or  by  demiirriDg,  2  C.  S.  C.  R. 
80.  The  practice  of  making  a  motion  to  strike  from  the  files 
subserve  the  purposes  of  a  general  demurrer  is  not  approved 
by  the  courts,  26  O.  S.  662.  Where  objections  to  the  pleading  are 
based  not  on  any  irregularity  connected  with  its  filing,  nor  to 
any  matter  pertaining  to  its  form  merely,  but  on  its  all^:ed 
insufficiency  in  matter  of  substance,  the  objection  should  be 
taken  by  demurrer  and  not  by  motion  to  strike  from  the  files, 
10  O.  S.  601. 


DIVISION  III.     Trial. 

CHAPTER  I. 

SUBDrVISIOK  I.      THE  ISSUE — HOW  TRIED. 

i  5127.  What  is  a  trial.  A  trial  is  a  judicial  exami- 
nation of  the  issues,  whether  of  law  or  of  fact,  in  an 
action  or  proceeding.     [51  v.  57,  ?  262 ;  S.  &  C.  1020.] 

i  5128.  What  is  an  issue.  Issues  arise  on  the  plead- 
ings where  a  fact,  or  conclusion  of  law,  is  maintained 
hy  one  party  and  controverted  by  the  other.  They  are 
of  two  kinds : 

1.  Of  law. 

2.  Of  fact.    [51  V.  57,  §  260 ;  S.  &  C.  1020.] 

g  5207.  Parties  can  not  bv  contract  require  the  court  to  try 
their  case  contrary  to  established  rules  of  judicial  proceedings, 
2  O.  S.  21 :  and  an  agreement  of  counsel  to  consider  the  Issues  aa 
made  up  is  of  no  effect,  W.  524.    "  Issues."  see  44  O.  S.  528. 
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i  5129.    An  iffue  of  fiust    An  issae  of   fact  arues : 

1.  Upon  a  material  allegation  in  the  petition  denied 
by  the  answer. 

2.  Upon  a  set-off,  coanter-claim,  or  new  matter,  pre- 
sented in  the  answer  and  denied  bj  the  reply. 

3.  Upon  material  new  matter  in  the  reply,  which  shall 
be  considered  as  controverted  by  the  opposite  party 
without  farther  pleading.    [51  v.  67,  ?  261 ;  8.  &  C.  1020.] 

i  5180.  Issues.  How  tried.  Issues  of  law  must  be 
tried  by  the  court  (1).  unless  referred  as  hereinafter  pro- 
vided ;  and  issues  oi  fact  arising  in  actions  for  the  re- 
covery of  money  only  (2),  or  specific  real  (3)  or  personal 
property,  shall  be  tried  by  a  ]ury,  unless  a  jury  trial  be 
waived  (4),  or  a  reference  be  ordered  as  hereinafter  pro- 
vided.    [51  V.  57,  i  263 ;  S.  &  C.  1020.] 

1.  Issues  of  law.  Issues  of  law  should  be  disposed  of  before 
issues  of  fact,  5  O.  S.  87.  Where  the  facts  stated  in  the  petition 
and  the  nature  of  the  reUef  primarily  demanded  are  within  the 
sole  jurisdiction  of  a  court  of  equity,  a  jury  trial  is  not  demand- 
able,  27  O.  S.  47.  Ad  action  to  compel  the  return  of  an  insurance 
policy  assigned  under  duress  is  not  triable  by  a  jury,  1  C.  C.  R. 
28 ;  nor  an  action  for  the  enforcement  of  a  trust  and  for  an  ac- 
count bv  a  trustee  to  the  ceUui  que  trusty  10  O.  S.  198,  nor  an  action 
to  foreclose  a  mortgage,  2  H.  74 ;  but  where  in  an  action  upon  a 
note  and  mortgage  given  to  secure  its  payment,  judgment  is 
asked  upon  the  note  and  for  the  sale  of  the  mortgaged  property, 
either  party  may  demand  a  jury  trial  upon  any  issue  of  fact 
which  affects  the  judgment  upon  the  note,  10  0. 8.  437.  An  ac- 
tion by  a  husband  against  his  wife  for  support  is  not  triable  by 
jury,  6  C.  C.  490;  nor  an  action  a^^nst  an  assignee  in  insolvency 
to  enforce  the  allowance  of  a  claim,  3  C.  C.  446 ;  4  Id.  195 ;  29 
Bull  51  j  nor  where  new  matter  set  up  in  the  answer  constitutes 
an  equitable  cause  of  action  which,  if  established,  will  extin- 
guish the  case  made  in  the  petition,  and  issues  are  taken  on 
such  new  matter,  26  O.  8.  514,  nor  where  plaintiff  brines  an  ac- 
tion for  the  reformation  of  a  written  contract  and  at  the  same 
time  asks  for  a  money  judgment  to  which  he  would  be  entitled 
only  in  the  event  of  his  ootaining  the  equitable  relief  sought, 
and  the  only  issue  of  fact  made  by  the  pleading  is  on  the  right 
to  such  equitable  relief,  28  O.  8.  66.  A  motion  for  a  non-suit 
involves  an  admission  of  all  the  facts  which  the  evidence  tends 
to  prove  and  presents  only  a  question  of  law  for  the  court.  If 
there  is  evidence  tending  to  prove  each  material  fact  put  in 
issue  and  indispensable  to  a  recovery,  the  case  should  to  sub- 
mitted to  the  jury  under  proper  instructions,  38  O.  8.  389. 

2.  Issues  of  foci— recovery  of  money  orAy,  Though  numerous 
items  of  account  and  counter-claim  are  involved  in  the  issue, 
^  O.  8.  372 ;  and  though  the  action  is  in  the  nature  of  a  pro- 
ceeding in  chancery,  4  W.  L.  M,  153.  But  an  action  is  not  one 
for  the  recovery  of  money  only  where  to  administer  full  relief, 
it  is  necessary  to  invoke  the  equity  powers  of  the  court  to  ad- 
Just  the  accounts  between  the  parties*  and  in  such  case  either 
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party  may  by  vlrtae  of  g  5226  appeal  to  the  circuit  court  from 
the  judgment  of  the  court  of  common  pleas,  29  Bull  119;  50  O. 
8.  46 ;  38  O.  S.  467 ;  45  Id.  357 ;  29  BuU  191.  Where  non-resident 
defendants  file  a  motion  to  dismiss  for  want  of  jurisdiction  and 
support  It  by  a  verified  answer  traversing  the  allegations  of  the 
petition  by  showing  that  such  non-residents  are  not  rightfully 
joined  as  defendants,  th^  issue  of  fact  thus  presented  in  an  ac- 
tion for  the  recovery  of  a  money  Judgment  is  one  in  which 
either  party  has  a  right  to  have  trial  by  jury,  32  O.  S.  595.  The 
issue  oi  non-residence  is  triable  by  jury,  Id.  "  Issues  "  here  re- 
ferred to  are  those  arising  upon  the  pleadings,  44  O.  8.  528. 
Where  in  an  action  against  several  defendants  the  plaintiffs 
charge  a  conspiracy  to  defraud  and  the  appropriation  thereby 
on  the  part  of  defendants  of  money  belonging  to  the  plaintiffs 
for  which  thev  seek  a  Joint  Judgment  against  the  defendants  and 
the  answer  admits  the  receipt  of  a  stated  sum  of  money  and  is 
otherwise  in  effect  a  general  denial,  either  party  is  entitled  to 
demand  a  Jury  notwithstanding  the  plaintiff  prays  a  discovery 
and  for  an  account  and  to  have  an  equitable  lien  declared  and 
enforced,  45  O.  8.  356.  If  the  plaintiff  sets  out  in  his  petition 
an  equitable  cause  of  action  and  no  issue  is  taken  on  the  aver- 
ments thereof,  but  the  defendant  sets  up  new  matter  in  his 
answer  constituting  a  legal  cause  of  action,  which,  if  estab- 
lished, would  extinguish  the  case  made  in  the  petition,  such 
legal  cause  of  action  is  triable  by  jury,  2  C.  C.  o53.  In  a  suit 
brought  by  a  debtor  to  have  the  adverse  rights  of  those  who 
claim  the  amount  he  owes  determined,  and  such  claimants  in- 
tervene for  that  purpose,  the  issues  Joined  between  them  are 
triable  by  Jury.  &  C.  C.  16.  The  right  to  trial  by  Jury  does  not 
depend  upon  the  principles  upon  which  relief  is  asked,  but 
upon  the  nature  and  character  of  the  relief  sought.  If  the  re- 
lief sought  is  a  Judgment  for  money  only  the  fact  that  before 
the  adoption  of  our  code  the  proper  remedy  would  have  been 
by  a  suit  in  equity  does  not  affect  the  rleht  of  either  party  to  a 
trial  by  jury  upon  any  issue  of  fact  made  by  the  pleadings,  46 
O.  8.  27  ;  ettect  of  cross-petition,  10  G.  C.  ^2. 

8.  Recovery  of  real  property.  In  an  action  by  persons  claiming 
to  be  trustees  of  an  incorporated  religious  society  to  recover 
possession  of  the  real  property  of  the  society,  an  answer  deny- 
ing that  the  plaintiflis,  and  alleging  that  the  defendants  are  such 
trustees,  is  properly  triable  by  a  jury,  12  O.  8. 248 :  specific  per- 
formance, aid  Bull  216. 

4.  Waiver  of  jury.  Where  both  parties  appear  in  the  trial  of 
a  civil  action  for  the  recovery  of  money  only  in  which  issues  of 
fact  have  been  Joined,  it  is  error  for  the  court  to  try  the  case 
and  render  Judgment  therein,  without  a  Jury  having  been  first 
waived  and  such  waiver  entered  on  the  Journal,  4  C.  C.  807. 
When  by  consent  of  both  parties  a  Jury  is  waived  and  the  cause 
submitted  to  the  court,  neither  party  can  subsequently  withdraw 
his  waiver,  1  C.  8.  C.  k  164.    Waiver  by  acts,  50  O.  S.  373. 

Reference  of  issues  of  fact  to  Jury  in  chancery  cause,  see  13 
Bull  261.    Questions  for  the  court  and  Jury,  see  14  Bull  47. 

i  6131.  What  issues  to  be  tried  by  oonrt.  All  other 
issues  of  ituci  shall  be  tried  by  the  court,  subject  to  its 
power  to  order  any  issue  to  be  tried  by  a  jury,  or  re- 
ferred.   [51 V.  57,  i  264 ;  S.  A  C.  1021.] 
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suBDiyisioir  n.     tucb  or  trial. 

i  5188.  Triia  docket.  The  clerk  shall  make  a  trial 
docket  at  least  twelve  days  before  the  first  day  of  each 
term,  and  the  cases  shall  be  set  for  particular  days,  in 
the  order  in  which  they  stand  on  the  appearance  docket; 
a  case  in  all  its  stages  in  the  same  court,  and  upon  every 
docket  or  book,  and  all  papers  filed  or  issnea  therein, 
shall  bear  the  appearance  docket  number;  but  the  clerk 
shall  not  place  upon  the  trial  docket  any  case  in  which 
nothing  remains  to  be  done  except  to  execute  an  order 
for  the  sale  of  real  or  personal  property,  and  to  distrib- 
ute the  proceeds  as  directed  oy  the  order;  and  if  it 
becomes  necessary,  the  case  may  be  redocketed,  on  the 
application  of  either  party,  whereupon  it  shall  stand  in 
alfrespects  as  if  it  had  remained  on  the  docket.  [55  v. 
26,  J  306 ;  8.  &  C.  1034.] 

The  court  does  not  lose  jurisdiction  of  a  case  because  it  was 
omitted  from  the  docket  by  the  clerk,  85  O.  8. 648.  The  settinff 
of  cases  for  trial  in  the  Hamilton  County  Ck>mmon  Pleas  Court 
is  not  governed  by  this  section,  but  by  2  464«  11  Bull  122, 128; 
see  §5136.  Where  a  decree  in  foreclosure  has  been  obtained, 
the  leavlnflr  of  the  case  off  of  the  trial  docket  by  the  clerk  as 
authorized  by  this  section  does  not  alter  the  effect  of  the  decree, 
85  O.  S.  482.;  see  generally,  84  Bull  278. 

J  5188.  Judgmwt  on  deflnult.  Wlitn  entered.  In  an 
action  upon  an  account,  or  written  instrument  for  the 
payment  of  money  only,  or  in  foreclosure,  judgment 
may  be  entered  at  any  time  during  the  term  after 
the  defendant  is  in  default  for  an  answer ;  but  the 
court  may,  for  good  cause  shown,  give  further  time 
for  answer.    [66  v.  42 ;  ?  307.] 

See  15320  as  to  how  damages  assessed  upon  default.  In  an 
action  for  the  recovery  of  money  only,  it  is  error  to  take  judg- 
ment by  default  against  a  defendant,  the  summons  against 
whom  has  no  indorsement  upon  it  of  the  amount  claimed,  and 
whose  appearance  to  the  action  is  not  otherwise  aflfected,  25  O. 
8.  82.  Wnere  judgment  is  rendered  on  default  in  an  action 
on  an  account  without  proof  of  the  plaintiff's  claim,  there  is 
no  error  for  which  judgment  will  be  reversed,  the  requiring  of 
such  proof  on  failure  to  answer  being  a  matter  within  the  dis- 
cretion of  the  court.  25  O.  S.  635.    See  8  C.  C.  144. 

i  5184.  Order  in  which  easef  are  to  be  heard.  Cases 
in  which  there  is  an  issue  of  fact,  or  in  which  damages 
are  to  he  assessed,  shall  he  tried  in  the  order  in  which 
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they  stand  on  the  trial  docket,  unless,  by  the  consent  of  the 
parties,  or  by  the  order  of  the  court,  they  are  continued 
or  placed  at  the  heel  of  the  docket,  or,  for  good  cause 
shown,  may  be  especially  assigned  for  trial  or  hearing 
out  of  their  regular  order,  and  actions  for  wages  shall 
be  first  in  order  for  trial ;  but  the  court  may  assign  for 
trial  the  cases  triable  to  a  jury,  in  a  series  in  the  order 
in  which  they  stand  upon  the  docket,  giving  prefer- 
ence always  to  actions  for  wages,  and  cases  not  tri- 
able to  a  jury,  in  a  series  in  like  manner.  All  other  cases 
shall  be  heard  in  the  order  in  which  they  stand  upon  the 
trial  docket,  unless  the  court  otherwise  direct,  and  the 
court  may,  at  any  time,  hear  a  motion  or  demurrer,  and 
may,  by  rule,  prescribe  the  time  of  hearing  motions  and 
demurrers.  Provided,  that  in  any  subdivision  where 
there  are  two  or  more  judges,  one  of  whom,  for  any 
cause,  shall  be  disqualified  to  hear  or  try  any  of  the 
causes  upon  such  trial  docket,  such  causes  may  be  as- 
signed for  trial  or  hearing  in  a  series  in  the  order  in 
which  they  stand  upon  the  docket,  by  a  judge  not  dis- 
qualified to  try  the  same,  and  may  be  tried  and  heard  in 
Uke  order.     [86  v.  109 ;  66  v.  42,  }  307.] 

The  granting  or  refusal  of  a  continuance  is  a  matter  of  judi- 
cial discretion,  and  not  ground  of  error  unless  there  is  an  abuse 
of  discretion,  32  O.  S.  173 ;  11  O.  S.  691 ;  10  0.  S.  598;  18  O.  S.  438, 
446;  26  O.  S.  7.  Cases  on  demurrer  may,  in  the  discretion  of 
the  court,  be  heard  out  of  the  order  in  which  they  stand  on 
the  trial  docket,  26  O.  S.  141  (1875) ;  see  S4  O.  8.  124,  126. 

§  6135.  At  what  term  actions  triable.  Actions  are  tri- 
able at  the  first  term  of  the  court  after  the  issues  therein, 
by  the  times  fixed  for  pleading,  are  or  should  have  been 
made  up ;  when  the  issues  are  or  should  have  been  made 
up  during  a  term,  such  action  shall  be  triable  at  that 
term ;  and  when  the  issues  are  or  should  have  been  made 
up  either  before  or  during  a  term  of  court,  but  after  the 
period  for  the  preparation  of  the  trial  docket  of  the 
term,  the  clerk,  if  required  by  the  court,  shall  place  such 
actions  on  the  trial  docket  of  that  term.  [51  v.  57,  §  308; 
S.  &  C.  1035.] 

'^  \  5136.  Clerk  to  make  eopy  of  trial  docket  for  liar. 
The  clerk  shall  make  a  copy  of  the  trial  docket  for  the 
use  of  the  bar  before  the  first  day  of  the  term.  [51  t. 
67,  \  309 ;  S.  &  C.  1035.] 
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BDBDIVIHION     III.        TENDER,    AND    OFFER    TO     GOHFBn 

JUDGMENT. 

{  5137.  Plea  of  tender  of  money  before  rait.  If,  in  an 
action  on  a  contract  for  the  payment  of  money,  the  de- 
fendant answer  and  prove  tnat  he  did  tender  payment 
of  the  money  due  on. the  contract,  at  any  time  before  the 
commencement  of  the  action  thereon,  and  pay  to  the 
clerk,  at  any  time  before  trial,  the  money  so  tendered,, 
the  plaintiff  shall  not  have  judgment  for  more  Uian  the 
money  so  due  and  tendered,  without  costs,  and  shall  pay 
the  defendant  his  costs.    [51  v.  397,  {  1 ;  S.  &  C.  1140.J 

A  bank  check  is  a  good  tender  when  the  creditor  objecti  only 
to  the  amount,  7  O.  B.  257 ;  and  bank  notes,  where  a  party  de- 
clared he  would  as  soon  accept  them  as  specie,  $  0. 169;  U.  8. 
treasury  notes,  26  O.  S.  3:^.  A  tender  is  unnecessary  after  re- 
fusal. W.  741 ;  after  repudiation  of  contract,  44  O.  8.  Ifi6 ;  15  Bull 
225;  when  it  would  be  useless,  1  D.  128:  2  Id.  30;  1  BuU«  285; 
3  Id.  114;  3  W.  L.  G.  149,  352;  when  the  contract  is  denied, 

1  C.  8.  C.  k  170:  11  O.  8.  626;  2  W.  L.  M.  551 ;  1  H.  357,  532;  see 
generally,  condition  precedent,  tender  of  performance,  16  0. 2M; 
costs,  13  O.  131;  W.  386;  insurance,  life.  15  Bull  225;  leaw, 
6  O.  294;  8  W.  L.  J.  471;  mortfi»ge,  10  O.  8.  839;  notes,  34  O.  8. 
67:  15  0.200;    place,  2  C.  8.  C.  R.  568;  2W.  L.J.  401;  pleading, 

2  O.  8. 10 ;  1 0.  E.  225 ;  18  O.  532 ;  13  0. 107 ;  purchase  money,  40 
O.  S.  635 ;  sale,  16  O.  S.  472 ;  5  Id.  51 :  stock,  2  D.  261 ;  1  C.  8.  C.  R. 
354;  time,  18  O.  532;  usury,  11  O.  417;  14  O.  8.  200;  waiver,  6  0. 
45;  7  O.S.257. 

i  5188.  Plea  of  tender  of  article  or  labor  before  suit. 
If,  in  an  action  on  a  contract  for  the  payment  of  any 
article  or  thing  other  than  money,  or  lor  the  perform- 
ance of  any  work  or  labor,  the  deiendant  answer  that 
he  did  tender  payment  or  performance  of  such  contract, 
at  such  time  and  place,  and  in  snch  articles,  work,  or 
labor,  as  by  such  contract  he  was  bound  to  pay  or  per- 
form, and  the  court  or  jnir  find  that  he  did  tender,  as 
alleged  in  his  pleading,  tney  shall,  at  the  same  time, 
assess  the  value  of  the  property  or  labor  so  tendered, 
and  thereupon  judgment  shall  be  rendered  in  faror  of 
the  plaintiff  for  the  sum  so  found,  without  interest  or 
costs ;  but  if  the  defendant  forthwith  perform  his  con- 
tract, or  give  to  the  plaintiff  such  assurance  as  the  court 
may  approve  that  he  will  perform  the  same  within  such 
time  as  the  court  may  direct,  judgment  shall  be  rendered 
for  the  defendant;  and  in  case  any  article  so  tendered 
is  of  a  perishable  nature,  it  shall  from  the  time  of  such 
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tender,  be  kept  at  the  risk  and  expense  of  the  plaintiflT, 

provided  the  aefendant  take  reasonable  care  of  tne  same. 

[51  V.  397,  §  1 ;  S.  &  C.  1140.] 

Right  to  make  subsequent  tender  when  fint  is  insufficient, 
5  O.  S.  51. 

3  5189.  Offer  to  confess  judgment  before  action.  Be- 
fore an  action  for  the  recovery  of  money  is  bronght 
against  any  person,  he  may  go  into  the  court  of  the 
county  of  his  residence,  or  of  that  in  which  the  person 
having  the  cause  of  action  resides,  which  would  have 
jurisdiction  of  the  action,  and  offer  to  confess  judgment 
in  favor  of  such  person  for  a  specified  sum,  on  such 
cause  of  action;  wnereupon,  if  such  person,  having  had 
such  notice  that  the  offer  would  be  made,  oi  its  amount, 
and  of  the  time  and  place  of  making  it,  as  the  court 
deems  reasonable,  fail  to  attend  to  accept  the  confession, 
or  if  he  attend,  and  refuse  to  accept  it,  and  afterwards 
commence  an  action  upon  such  cause,  and  fail  to  recover 
more  than  the  amount  so  offered  to  be  confessed,  and 
the  interest  thereon  from  the  date  of  the  offer,  he  shall 
pay  all  the  costs  of  the  action.  [51  v.  57,  {  499;  S.  &  C. 
1095.]       - 

2  5140.  Offer  to  confess  out  of  court.  The  defendant 
in  an  action  for  the  recovery  of  money  only,  may,  at 
any  time  before  the  trial,  serve  upon  the  plaintiff,  or  his 
attorney )  an  offer  in  writing  to  allow  judgment  to  be 
taken  c^^ainst  him  for  the  sum  specified  therein;  if  the 

Slain  tiff  accept  the  offer,  and  give  notice  thereoi  to  the 
efendant,  or  his  attorney,  within  five  days  after  service 
of  it,  the  offer,  and  an  affidavit  that  the  notice  of  ac- 
ceptance was  delivered  in  the  time  limited,  may  be  filed 
by  the  j)laintiff,  or  the  defendant  may  file  the  accept- 
ance, with  a  copy  of  the  offer,  verified  by  affidavit ;  in 
either  case  the  offer  and  acceptance  shall  be  noted  in 
the  journal,  and  judgment  rendered  accordingly;  if  the 
notice  of  acceptance  be  not  ^iven  in  the  period  limited, 
the  offer  shall  be  deemed  withdrawn ;  and  if  the  plain* 
tiff  fail  to  obtain  judgment  for  more  than  was  offered  bj 
the  defendant,  he  shall  pay  the  defendant's  costs  from 
the  time  of  the  offer.    [51  v.  57,  i  493;  S.  &  C.  1094.] 

25  O.  8.  301.  The  "  ofiter  to  compromise  "  can  not  properly  be 
made  in  an  answer,  18  O.  8.  878 ;  49  O.  8. 860.    Offer  to  confess 
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before  answer  "  in  fall  of  all  claims  Included  in  petition,"  held 
to  apply  to  amount  found  due  on  entire  claun  and  not  to 
amount  found  due  after  reduction  by  set-off,  Id.  And  If  jury 
find  for  plaintiff  on  cause  stated  in  petition  a  sum  greater  than 
the  amount  of  the  offer  and  interest  to  time  of  trial,  plaintiff  will 
not  be  liable  for  defendant's  costs  though  the  sum  adjudged  due 
him  by  the  court  when  reduced  by  set-off  of  defendant  is  lev 
than  the  amount  named  in  the  offer.  Id.  see  35  Bull  250.  311. 

i  5141.  OfEer  to  oonfeff  in  open  oonrt.  The  defendani 
in  an  action  for  the  recovenr  of  money  may  offer  in 
court  to  confess  judgment  for  part  of  the  amonnt 
claimed,  or  part  of  the  causes  involved  in  the  action; 
whereupon,  if  the  plaintiff,  being  present,  refuse  to 
accept  such  confession  of  judgment,  in  full  of  his  de- 
mands against  the  defendant  in  the  action,  or.  having 
had  such  notice  that  the  offer  would  be  made,  of  ite 
amount,  and  of  the  time  of  making  it,  as  the  court 
deems  reasonable,  fail  to  attend,  and,  on  the  trial,  do 
not  recover  more  than  was  so  offered  to  be  confessed, 
and  the  interest  thereon  from  the  date  of  the  offer,  snch 
plaintiff  shall  pay  all  the  costs  of  the  defendant  incurred 
after  the  offer  was  made.     [51  v.  57,  §  498 ;  S.  &  C.  1095.] 

See  g  6581 ;  18  0.  S.  873.  It  is  not  sufficient  to  merely  place  a 
written  offer  on  file  with  the  papers  in  the  case,  though  the 
plaintiff  may  have  notice  that  such  offer  has  been  so  made,  12 
O.  S.  624.  The  section  is  applicable  to  justices.  15  O.  S.  511.  An 
offer  to  confess  judgment  before  a  justice  of  me jpeace  is  avail- 
able to  defendant  on  appeal,  15  O.  8. 511 ;  46  O.  ».  690,  and  pre- 
vents  the  recovery  of  future  costs,  3  O.  384 ;  11 'O.  S.  554. 

§5142.  Suoh  ofFers  not  to  affoot  the  trial.  An  offer 
made  as  provided  in  the  three  preceding  sections  shall 
not  be  deemed  an  admission  of  the  cause  of  action,  nor 
of  the  amount  to  which  the  plaintiff  is  entitled ;  nor 
shall  it  be  a  cause  of  continuance  of  the  action,  or  a 
postponement  of  the  trial,  or  given  in  evidence,  or  men- 
tioned on  the  trial.  [51  v.  57,  g§  493,  494,  498,  499 ;  8.  & 
C.  1094, 1095.] 

g  6148.  Proviflions  made  appUoable  to  offer  made  by 
plaintiff.  The  provisions  of  this  subdivision  shall  be  ap- 
plied, so  far  as  they  may  fairly  be  made  applicable,  to  a 
tender  or  offer  made  by  the  plaintiff;  and  to  the  same 
extent,  the  same  provisions  may,  in  the  discretion  of  the 
court,  be  applied  to  one  or  more  of  several  causes  of 
action,  counter-claim,  or  set-off,  in  which  case  the  court 
shall  make  such  order  as  to  costs  as  it  deems  proper. 
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SXTBDiyiSIOK  IV.      BBVIVOR  OP  ACTIONS, 

i  5144.  What  actions  abate  by  death  of  party.  Ex- 
cept as  otherwise  provided,  no  action  or  proceeding 
pending  in  any  court  shall  abate  by  the  death  of  either 
or  both  of  the  parties  thereto,  except  an  action  for 
libel,  slander,  malicious  prosecution,  for^  a  nuisance, 
or  against  a  justice  of  the  peace  for  misconduct  in 
office,  which  shall  abate  by  the  death  of  either  party. 
[90  V.  140 ;  75  v.  632,  ?  18 ;  51  v.  57,  §  399 ;  S.  &  C.  1058.] 

See  I  4975.  The  proBecution  of  the  reputed  fother  of  a  bastard 
child  does  not  abate  by  the  death  of  the  child.  19  O.  S.  583.  An 
action  for  malicious  prosecution,  1  H.  480,  and  for  slander,  21 0. 8. 
686,  did  not,  under  51  v.  57,  abate  by  plaintiff's  death,  nor  by  de- 
fendant's death  after  verdict  and  before  judgment,  6  O.  S.  228, 246; 
but  before  the  code  the  death  of  appellant  abated  the  action,  3 
0. 274.  *♦  Which,"  in  the  last  clause  of  this  section,  embraces  all 
of  the  preceding  causes  of  action,  and  not,  as  was  claimed  (21  O.  S. 
539),  simply  an  action  against  a  justice  of  the  peace.  Id.  542.  A 
cause  of  action  for  wrongfully  causing  death  abated  by  the  d'eath 
of  the  wrongdoer,  37  O.  S.  372;  but  death  pending  the  action, 
did  not  abate  it,  1  Clev.  R.  122.  Nuisance,  46  O.  S.  442.  See  it  6134, 
4  G.  C.  521.  Action  for  damages  for  negligence  does  not  abate  by 
plaintifT's  death.  34  Bull  94. 

55145.  Action  for  dower  doei  not  abate.  If  the 
plaintiff  in  an  action  for  dower  die  before  final  judg^ 
ment  therein,  the  action  may  be  revived  in  the  name  of 
her  personal  representative,  for  the  purpose  mentioned 
in  i  5715.    [60  v.  10,  ?  1 ;  »•  &  S.  311.] 

2  Bull  76. 

55146.  When  aotion  may  prooeed  withont  revivor. 
When  there  are  several  plaintiffs  or  defendants,  and  one 
of  them  dies,  or  his  powers  as  a  personal  representative 
cease,  if  the  right  oi  action  survive  to  or  against  the 
remaining  parties,  the  action  may  proceed ;  but  the 
death  of  the  party,  or  the  cessation  oi  his  powers,  shall 
be  first  statea  on  the  record.    [51  v.  57,  §  400.] 

Suit  against  executrix,  how  revived,  8  C.  C.  160. 

2  5147.  When  action  abates  at  to  some  partiee ,  it  may 
prooeed  aa  to  others.  When  one  of  several  plaintiffs  or 
defendants  dies,  or  his  powers  as  a  personal  representa- 
tive cease,  if  the  cause  of  action  does  not  survive,  the 
court,  if  of  opinion  that  the  merits  of  the  controversjr 
can  be  properly  determined,  and  the  principles  appli- 
cable to  the  case  fully  settled,  may  proceed  to  try  the 
same  as  between  the  remaining  parties;  bnt  the  judg- 
ment shall  not  prejudice   any  person  who  was  not  a 
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party  at  the  time  of  the  trial.    [51  v.  57,  ?  401 ;  S.  A  C. 
1058.] 

i  5148.  Bevivor  in  fiivor  of  or  agalnit  penonal  repi#- 
lentative,  etc.  When  one  of  the  parties  to  an  action 
diesy  or  his  powers  as  a  personal  representative  ceabe  be- 
fore judgment  if  the  right  of  action  survives  in  favor 
of  or  against  nis  representatives  or  successor,  the  action 
may  be  revived,  and  proceed  in  the  name  of  such  repre- 
sentatives or  successor.  [38  v.  146,  ^  240, 241 ;  51  v.  57, 
i  402;  a  &  C.  611,  612, 1058.] 

Bevivor  in  name  of  suoceflsor  of  awignee,  41 0. 8.  Ml. 

Where  a  decree  in  forcloeure  has  been  obtained  and  ithe 
plaintiff  subsequently  dies,  the  right  to  enforce  the  decree 
abates  by  his  death,  but  may  be  revived  in  the  name  of  hii  per- 
sonal representative,  85  O.  S.  430 ;  1 C.  C.  S3.  Petition  in  error  may 
be  filed  without  revivor,  ^  O.  8. 2^.  Judgment  of  reversal  is  ef- 
fective notwithstanaing  death  of  plaintiff  in  error  during  pen- 
dency of  proceedings  in  error.  Court  to  which  cause  is  remanded 
for  new  trial  may  order  a  revivor  of  the  action,  880. 8. 97 ;  2  C.  C.  1. 
If,  before  the  party  dies,  the  ease  is  fully  submitted  to  the  court 
for  decision  and  held  under  advisement,  the  court  may  even  at  a 
future  term  cause  its  judgment  to  be  entered  by  a  nunc  pro  Hme 
order  as  of  the  day  and  term  that  the  case  was  submitteo,  1  C.  C. 
61 ;  suit  against  executrix,  how  revived,  8  C.  C.  160. 

i  5149.  Revivor  by  motion,  or  lupplemental  plead- 
ing. A  revivor  may  be  effected  by  the  allowance  by 
the  court,  or  a  judge  thereof  in  vacation,  of  a  motion 
of  the  representative  or  successor  in  interest  to  become  a 
party  to  the  action,  or  by  supplemental  pleading  alleging 
the  death  of  the  party,  and  naming  his  representative 
or  successor  in  interest  upon  whom  service  may  be 
made  as  in  the  commencement  of  an  action;  but  the 
limitations  contained  in  subsequent  sections  of  this 
chapter  do  not  apply  to  this  section.  [51  v.  57,  J  39 ; 
S.  &  C.  958.] 

See  g  5012 ;  24  O.  S.  182 ;  29  O.  S.  87.  The  court  may  allow  the 
representative  of  a  deceased  defendant  in  error  to  be  made 
party  to  the  proceeding,  though  more  than  a  year  may  have  in- 
tervened from  the  death  of  such  defendant  to  the  time  of 
making  application  for  such  allowance.  80  O.  8. 600:  see  87  0. 8. 
143:  38  O.  6.  96;  11  C.  C.  196;  cross-petition  In  error  revived  by 
revivor  of  case,  40  O.  S.  468. 

§  5150.  Sevivor  by  conditional  order.  A  revivor  may 
also  be  effected  by  a  conditional  order  of  the  court,  if  made 
in  term,  or  by  a  judge  thereof,  if  in  vacation,  that  the 
action  be  revived  in  the  name  of  the  representative  or 
successor  of  the  party  who  died,  or  whose  powers  ceased, 
and  proceed  in  favor  of  or  against  him.  [61  v.  57,  §  403 ; 
S.  &  C.  1058.] 

37  O.  S.  148;  29  O.  S.  86;  10  Bee.  58. 
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i  5151.  By  whom  oonditionftl  order  made.  The  order 
may  be  made  on  the  motion  of  the  adverse  party,  or  of 
the  representative  or  successor  of  the  party  who  died,  or 
whose  powers  ceased,  suggesting  his  death,  or  the  cessa- 
tion of  his  powers,  which,  with  the  name  and  capacities 
of  his  representative  or  successor,  shall  be  stated  in  the 
order.     [61  v.  57,  §  404 ;  S.  &  C.  1059.] 

i  5152.  How  oonditional  order  Borred.  If  the  order  is 
made  by  consent  of  the  parties,  the  action  shall  forth- 
with stand  revived ;  if  not  made  by  consent,  the  order 
shall  be  served  upon  the  party  adverse  to  the  party  on 
whose  motion  it  was  made,  in  the  same  manner,  and  re- 
turned within  the  same  time,  as  a  summons ;  and  if  suf- 
ficient cause  be  not  shown  against  the  revivor,  the  action 
shall  stand  revived.    [51  v.  57,  g  405 ;  &  &  C.  1059.] 

IW.  L.  M.403;  2  Id.  577. 

i  5153.  When  service  may  be  made  by  publiestion. 
When  the  plaintiff  makes  an  affidavit  that  the  repre- 
sentatives of  the  defendant,  or  any  of  them  in  whose 
name  the  action  is  ordered  to  be  revived,  are  non-resi- 
dents of  the  state,  or  have  leit  the  state  to  avoid  the 
service  of  the  order,  or  so  conceal  themselves  that  the 
order  can  not  be  served  upon  them,  or  that  the  names 
and  residence  of  the  heirs  or  devisees  of  the  person 
against  whom  the  action  is  ordered  to  be  revived,  or 
some  of  them,  are  unknown  to  the  affiant,  a  notice  may 
be  published  for  six  consecutive  weeks,  as  provided  bv 
i  6048,  notifying  them  to  appear  on  a  day  therein  named, 
not  less  than  ten  days  after  the  publication  of  the  notice 
is  complete,  and  show  cause  ^hy  the  action  should  not 
be  revived  against  them ;  and  if  sufficient  cause  be  not 
shown  to  the  contrary,  the  action  shall  stand  revived. 
[51  V.  57,  i  406 ;  S.  &  C.  1059.] 

No  revivor  against  foreign  administrator,  2  C.  S.  C.  R.  56. 

S  5154.  When  plaintiff  dies  in  whose  name  aotion  re- 
vived. Upon  the  death  of  the  plaintiff  the  action  may 
be  revived  in  the  names  of  his  representatives  to  whom 
his  right  has  passed ;  if  his  right  has  passed  to  his  per- 
sonal representative,  the  revivor  shall  be  in  his  name ; 
and  if  it  has  passed  to  his  heirs  or  devisees  who  could 
support  the  action  if  brought  anew,  the  revivor  may  be 
in  their  names.    [51  v.  57,  i  407 ;  8.  &  C.  1059.] 

By  analogy  this  proyision  is  applicable  to  proceedings  in 
error,  29  O.  8.  633,  634. 
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i  6166.  When  defendt&t  diM,  in  whOM  auie  MtiM  rt- 
▼iyed.  Upon  the  death  of  a  defendant,  in  an  action 
wherein  the  right,  or  any  part  thereof,  sorriyes  againtt 
his  personal  representative,  the  reviyor  shall  be  against 
him ;  and  it  may  also  be  against  the  heirs  or  devisees  of 


the  defenda,nt,  or  both,  when  the  right  of  action,  or  ai^ 
part  thereof,  survives  against  them.    [61  v.  67,  ^  408 ;  8. 

&  C.  1069.]  ,       ^ 

Revivor  on  judgment  for  alimony  against  representatives  of 
deceased  husband.  4  Bull  833. 

i  516B.  When  de&ndant  in  real  aotion  dies.  Upon  tha 
death  of  a  defendant  in  an  action  for  the  recovery  of  real 
property  only,  or  which  concerns  only  his  rights  or 
claims  to  such  property,  this  action  m&y  be  revived 
against  his  heirs  or  devisees,  or  both,  and  an  order  Uiere- 
for  may  be  forthwith  made,  in  the  manner  directed  in 
the  preceding  sections  of  this  subdivision.  [61  v.  67. 
{  409 ;  8.  &  C.  1059.] 

i  6167.  Limitation  when  defendant  diet.  An  order  to 
revive  an  action  against  the  representative  or  successor 
of  a  defendant  shidl  not  be  made  without  the  consent  of 
such  representative  or  successor,  unless  within  one  year 
from  the  time  it  could  have  been  first  made.  [61  v.  67. 
i  410 ;  S.  &  C.  1059.] 

}  6158.  Limitation  when  plaintiff  diet.  An  order  to 
revive  an  action  in  the  name  of  the  representative  or 
successor  of  a  plaintiff  may  be  made  forthwith,  but  shall 
not  be  .made,  of  ri^ht,  without  the  consent  of  the  defend- 
ant, after  the  expiration  of  one  year  from  the  time  the 
order  might  have  been  first  made;  but  when  the  defend- 
ant is  dead,  or  his  powers  have  ceased,  the  order  of 
revivor  on  both  sides  may  be  made  in  the  period  limited 
in  the  last  section.    [51  v.  57,  i  411 ;  S.  &  C.  1059.] 

The  mode  of  reyivor  provided  for  by  these  sections  of  the  code 
is  not  exclusive,  but  the  court  has  discretion  to  follow  the  old 
method,  24  O.  S.  182;  29  O.  S.  86;  see  g  5149.  Notice  required, 
1  Clev.  R.  12. 

i  5169.  Aetion  to  he  diimiised  when  it  ean  not  be  re- 
vived. When  it  appears  by  affidavit  that  the  powers  of 
a  party  who  sues  or  is  sued  as  a  personal  representative 
have  ceased,  or  that  either  party  to  an  action  has  been 
dead,  for  a  period  so  long  that  the  action  can  not  be  re- 
vivea  in  the  name  of  his  representatives  or  successor 
without  the  consent  of  both  parties,  the  court  shall  order 
the  action  to  be  stricken  from  the  docket.  [61  v.  67, 
g  412;  8.  &  C.  1060.1 


}}  6160-616'4       suMMOKiNo  jitby,  etc.  166 

$5160.  If  plauLtiiTf  repreM&tatiTes  ML  to  reTiTo, 
oase  may  be  strioken  from  docket.  At  any  term  succeed- 
ing the  death  of  the  plaintifT,  while  the  action  remains 
on  the  docket,  the  defendant  having  given  to  the  plaint- 
iff's representatives,  in  whose  names  the  action  might  be 
revived  ten  days'  notice  of  the  application,  may  have  an 
order  to  strike  the  action  from  the  docket,  and  for  costs 
against  the  estate  of  the  plaintiff,  unless  the  action  be 
forthwith  revived.    [61  v.  57,  §  413;  S.  &  C.  1060.] 

2  5161.  Trial  not  to  be  postponed  by  reason  of  revivor. 
When  an  action  stands  revived,  the  trial  thereof  shall 
not  be  postponed  by  reason  of  the  revivor.  [51  v.  57, 
1 414;  8.  <&  C.  1060.] 

CHAPTER  n. 
CoNDXJcrr  of  the  Trial. 

SUBDIVISION  I.    SUMMOKINO  AND  IMPANEIJNa  THE  JUBY. 

{  6162.  Gonrt  of  common  pleas  to  determine  number 
of  jurors  to  be  seleeted.  The  common  pleas  court  of 
each  county  shall,  at  the  first  term  thereof  in  each  year, 
determine  the  number  of  persons  necessary  to  be  selectea 
in  each  county,  annually,  to  serve  as  grand  and  IMtit 
jurors  in  the  several  courts  of  such  county,  in  which 
juries  mav  be  required,  and  cause  a  memorandum 
thereof  to  be  entered  on  the  journal ;  such  order,  if  not 
made  at  that  term,  may  be  made  at  any  other  time,  and 
amended  from  time  to  time  at  the  discretion  of  the  ooart, 
and  until  it  is  made,  the  number  of  persons  to  be  selected 
for  jurors  in  each  countv  shall  be  as  theretofore  deter- 
mined ;  but  if  there  has  been  no  such  determination,  the 
number  shall  be  one  hundred  and  thirty  until  otherwise 
ordered.    [82  v.  31 ;  70  v.  167,  §  1.] 

See  J  51896.  Acts  regulating  the  selection  of  jurors  are  not 
laws  of  a  general  nature,  within  the  meaning  of  the  constitution. 
Art.  ii,  g  26,  and  hence  may  be  different  in  the  varioas  eonnties 
of  the  state,  34  O.  8.  228.  Juries  must  be  selected  according  to 
the  law  in  force  at  the  time  the  selection  is  made,  81  O.  S.  285; 
but  see  §  79  R.  S. ;  42  O.  S.  568.  Change  of  law  not  ex  postfaeto, 
12  Bull  &8. 

g  6168.  Apportionment  of  Jnron.  Repealed  April  23, 
1894.    [91  v.  176.] 

2  6164.  Id.  For  each  township  or  ward,  etc.  Repealed 
AprU  23,  1894.     [91  v.  176.] 
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J  6166.  Id.  Clerk  to  give  notlM  when  Utto  an  B<»t  r»- 
tonied.     Repealed  AprU  23,  1894.    [91  v.  176.] 

J  6166.  Additional  apporttonment  of  Juron.     Repealed 
April  23, 1894.    [91  v.  176.] 

§  6167.  Drawing  and  gnmmonisg  prand  and  petit  ju- 
rors. The  clerk  of  the  court  shall,  within  five  days  from 
the  receipt  of  the  list,  write  the  name  of  each  person 
so  selected  upon  a  separate  piece  of  paper,  ana  after 
having  emptied  the  box  herein  provided  for,  of  any 
names  that  may  then  be  therein  and  destroying  the 
same,  he  shall  then  put  said  pieces  of  paper  contain- 
ing the  names  of  the  persons  so  selected*  into  a  box, 
to  be  provided  by  him  at  the  expense  of  the  county 
and  securely  kept  for  the  purpose,  and  shall,  at  the 
clerk's  office,  between  the  nours  of  ten  o'clock  fore- 
noon and  twelve  o'clock  noon,  on  the  fourth  Monday 
previous  to  the  sitting  of  the  court  of  common  pleas, 
in  the  presence  of  the  sheriff,  by  whom  the  box 
shall  be  shaken  before  the  drawing  is  made,  so  as 
to  mix  the  ballots  on  which  the  names  are  writ- 
ten, and  in  the  presence  of  any  other  citizens  who 
may  choose  to  attend,  proceed  to  draw  twenty- 
seven  ballots,  and  such  additional  number  of  bal- 
lots, if  any,  not  exceeding  eight,  as  the  judge  of 
the  court  of  common  pleas,  in  vacation  or  term  time, 
may  direcl^  but  if  any  ballot  so  drawn  shall  bear  the 
name  of  a  person  who  i  at  the  time  of  such  drawing  is 
known  by  the  clerk  to  be  deceased  or  to  have  become  a 
non-resident  of  the  county,  every  such  ballot  shall  be 
destroyed,  and  the  same  shall  not  be  counted,  and  the 
clerk  shall  continue  such  drawing  until  he  shall  have 
drawn  the  required  number  of  ballots,  exclusive  of  those 
destroyed, as  aforesaid,  the  persons  named  on  the  first  fif- 
teen oi  wnich  shall  be  summoned  as  grand  jurors,  and 
those  named  on  the  remainder  shall  be  summoned  as 
petit  jurors,  and  in  case  of  challenge,  inability  to 
serve,  or  otner  cause,  it  becomes  necessary  to  fill  the 
panel,  the  whole  of  the  number  of  persons  so  summoned 
as  petit  jurors  shall  be  first  exhausted  before  resorting  to 
other  means  to  fill  the  same  (1);  and  the  clerk  shall  forth- 
with issue  a  venire  to  the  sheriff,  commanding  him  to 
summon  the  persons  whose  names  are  so  drawn  to  attend 
as  jurors  at  the  seat  of  justice  of  the  county,  on  the  first 
day  of  the  next  term  of  the  court  of  common  pleas 
hoiden  therein,  at  t«n  o'clock  a.  m.,  unless  the  judge  of 
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the  court  ^of  common  pleas,  by  order  made  in  vacation 

or  term  time,  direct  on  what  day  of  the  term  the  petit 

jurors  shall  appear,  whereupon  the  clerk  shall  issue  a 

venire  accordingly.    [90  v.  133 ;  86  v.  51 ;  82  v.  91 ;  80 

V.  219.] 

The  venire  for  the  grand  and  for  the  petit  jury  must  be  sepa- 
rate writs,  6  0. 19.    1.  Does  not  relate  to  grand  jury,  46  O.  8.  oil. 

i  6168.  Juries  for  eirenit  oonrt  and  ipeeial  terms  ef 
eommon  pleas.  The  clerk,  upon  the  receipt  of  an  order 
of  the  judge  of  the  common  pleas  court,  shall  forth- 
with, between  the  same  hours,  at  the  same  place,  and  in 
the  same  presence,  draw  the  names  of  twelve  persons  ia 
serve  as  petit  jurors,  or  twenty-seven  persons  to  serve  as 
grand  and  petit  jurors,  for  a  special  term  of  the  com- 
mon pleas  court.  Whenever  an  issue  of  fact,  which  the 
law  requires  to  be  tried  by  a  jury,  shall  be  joined  in 
proceedings  in  the  circuit  court,  the  clerk  of  the  circuit 
court  shall,  at  the  instance  of  either  of  the  parties, 
forthwith,  in  like  manner,  draw  the  names  of  twelve 
persons  to  serve  as  jurors  in  the  trial  of  such  cause ;  and 
issue  his  venire  for  the  appearance  of  the  jurors  at  the 
proper  time  and  place.  [82  v.  31 ;  70  v.  167,  §  6;  60  v. 
96.] 

48  O.  S.  356. 

^  5169.  Service  and  return  of  venire.  If  the  venire  be 
issued  in  vacation,  the  sheriff  shall  summon  the  persons 
named  therein  at  least  ten  days  before  the  sitting  oi  court, 
and  if  it  be  issued  in  term  he  shall  summon  them  forth- 
with ;  he  shall  indorse  on  the  venire  the  names  of  the 
jurors,  and  the  time  and  manner  of  service,  and  return 
the  same  to  the  clerk  forthwith,  if  issued  in  term,  or  on 
the  first  day  of  the  term,  if  issued  in  vacation ;  and  ser- 
vice may  be  made  by  reading  the  venire  to  the  persons 
named  therein,  or  by  leaving  at  their  usual  place  of 
abode  a  note  or  memorandum  substantially  as  follows, 

to  wit :  I  am  commanded  to  summon  you, — — , 

to  appear  before  the  [insert  the  name  of  the  courQ^ 

to  be  holden  in  ,  on  the  day  of  ,  A.  D. 

,  at  ten  o'clock  a.  m.,  to  serve  as  a  grand  or  petit 

juror,  as  the  case  may  be.    [70  v.  167,  J  7.] 

iSee  g  5189e.  Return  that  juror  "can  not  he  found  in  the 
3ounty^'  sufficient,  25  O.  S.  969.  Hamilto  i,  Cuyahoga,  Franklin 
ud  Lucas  Counties,  §  5189e. 

2  6170.    Hamet  of  Jnron  not  serving  to  be  returned  to 

box.    If  any  person  selected  as  a  grand  or  petit  juror,  as 

aforesaid,  be  not  summoned,  or  if  summoned,  be  excused 
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from  serving  at  the  term  to  which  he  is  summoned,  Ids 
name,  unless  he  is  exempt  from  seiring  us  a  juror  hy 
law,  shall  be  returned  to  the  box,  unless  otherwise  or> 
dered  by  the  court,  and  shall  remain  there  until  drawn 
out  at  some  subsequent  drawing ;  and  when  his  name  is 
again  drawn  he  shall  serve,  unless  disabled  or  excused. 
[78  V.  109;  70  V.  167,  §8.] 

See  23  O.  S.  349,  355. 

i  5171.  When  talesmen  to  be  ■nmmoned.  If,  hy  reason 
of  challenge,  or  for  other  cause,  there  be  not  present  a 
sufficient  number  of  jurors,  summoned  as  aforesaid,  to 
make  up  the  panel,  whether  of  the  grand  or  petit  jury* 
or  if  the  array  be  challenged  and  set  aside,  ihe  Hhei  itt* 
shall  summon  a  sufficient  number  of  talesmen  to  make 
up  the  deficiency ;  or,  if  there  be  such  deficiency  in  the 
grand  jury,  the  court  may  issue  a  special  venire  to  tha 
sheriiff,  commanding  him  to  summon  the  persons  therein 
named  to  attend  forthwith  as  grand  jurors;  and  at  the 
close  of  each  term  of  the  court,  all  persons  who  have 
served  on  either  jury  for  such  term,  to|2;ether  with  those 
who  are  found  permanently  disabled,  disqualified,  or  not 
liable  to  serve,  shall  be  discharged.    [70  v.  167,  |  8.] 

^§5171,  5172,  not  repeaFed,  11  C.  C.  23. 

g  5172.  When  special  venire  may  issue.  When  the 
court,  or  a  judge  thereof,  deems  it  necessary  to  have  two 
petit  juries,  or  when  from  any  cause,  it  becomes  neces- 
sary to  have  a  new  petit  jury,  or  a  member  or  members 
to  fill  up  the  regular  panel  for  the  term,  the  court,  or  a 
judge  thereof,  may  order  the  names  of  the  number  of 
jurors  required  for  the  new  petit  jury ;  or,  in  case  he 
deems  it  necessary  to  fill  up  Uie  regular  panel,  he  may 
order  not  exceeding  double  the  number  of  names  of 
jurors  required  therefor  to  be  drawn  from  the  box  by 
the  clerk,  as  in  other  cases;  and  a  venire  issued  to  sum- 
mon them  to  appear  as  may  be  directed  by  the  court,  or 
a  judge  thereof.    [82  v.  166 ;  70  v.    67,§  9;  57  v.  52,g  1.] 

i  5173.  When  venire  for  talesmen  to  issue.  When  it 
is  necessary  to  summon  talesmen,  the  court,  on  motion 
of  either  party,  shall  select  them,  and  cause  to  be  issued 
immediately  a  venire  for  as  many  persons  having  the 
qualifications  of  a  juror  as,  in  the  opinion  of  the  court, 
may  be  necessary,  which  jurors  shall  be  required  to  ap- 
pear forthwith,  or  at  such  time  as  may  be  fixed  by  the 
court ;  but  no  person  known  to  be  in  or  about  the  court- 
house shall  be  selected,  without  the  consent  of  both 
parties.    [70  v.  170,  §  10.] 

1^  89  Q.  9*  7^.155. 
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i  6174.  Bpeoial  Tenire  when  iheriff  a  party.  When 
the  sheriff  is  interested  in  a  cause  in  any  court  of  record, 
the  party  in  interest  opposed  to  that  of  the  sheriff  may 
appf^  to  the  court  for  a  special  yenire,  which,  upon  such 
application,  the  court  shall  direct  to  be  issu^  to  the 
coroner  of  the  county,  commanding  him  to  summon  a 
jury,  haying  the  qualifications  hereinbefore  prescribed, 
to  try  such  cause ;  and  when  both  the  sheriff  and  coroner 
are  so  interested,  or  in  case  of  the  death,  resignation,  or 
absence  from  the  county  of  both  the  sheriff  and  coroner, 
then,  and  in  either  of  such  cases^  the  process  may  be 
directed  to  such  discreet,  disinterested  person  as  the 
court  may  name,  and  the  seryice  and  return  of  such 
person  shall  be  yalid  to  all  intents  and  purposes.  [70  y. 
171,  §  13.] 

i  6175.  When  challenge  to  the  array  may  be  made. 
A  challenge  to  the  array  may  be  made  and  the  whole 
array  set  aside  by  the  court,  when  the  jury,  grand  or 
petit,  was  not  selected,  drawn,  or  summoned,  or  when  the 
officer  who  executed  the  yenire  did  not  proceed  as  pre- 
scribed by  law.  But  no  challenge  to  the  array  shall  be 
made  or  the  whole  array  set  aside  by  the  court,  by 
reason  of  the  misnomer  of  a  juror  or  jurors;  but  on 
challenge,  a  juror  or  jurors  may  be  set  aside  by  reason 
of  a  misnomer  in  his  or  their  names ;  but  such  challenge 
shall  only  be  made  before  the  jury  is  impaneled  and 
sworn,  and  no  indictment  shall  be  quashed  or  yerdict 
set  aside  for  any  such  irregularity  or  misnomer  if  the 
jurors  who  formed  the  same  possessed  the  requisite  quali- 
fications to  act  as  jurors      [81  y.  43 ;  70  y.  171,  i  12.] 

Objection  to  array  not  receiyed  after  challenge  for  cause,  6  O. 
19 :  non-attendance  of  jurors  not  ground  for  challenge  to  the 
array,  24  O.  S.  143 ;  misnomer,  see  42  O.  S.  154, 163 ;  struck  jury 
selected  l)y  unauthorized  officials,  35  O.  S.  423. 

i  6176.    Causes  of  principal  ohallenge.    The  following 

shall  be  good  cause  for  challenge  to  any  person  called 

as  a  juror  for  the  trial  of  any  cause : 

1.  That  he  has  been  conyicted  of  a  crime,  which,  by 
law,  renders  him  disqualified  to  serye  on  a  jury. 

2.  That  he  has  an  interest  in  the  cause. 

3.  That  he  has  an  action  pending  between  him  and 
either  party. 

4.  That  he  has  formerly  been  a  juror  in  the  same 
cause. 

5.  That  he  is  the  employer,  employe,  counselor,  agent, 
steward^  or  attorney  of  either  part/. 
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6.^  That  he  is  subpoenaed  in  good  faith  in  the  cause  as 
a  witness. 

7.  That  he  is  akin  by  consanguinity  or  affinity  within 
the  fourth  decree  to  either  party,  or  to  his  attorney. 

8.  That  he  is  a  party  to  another  action  then  pending 
in  any  court,  in  which  any  attorney  in  the  cause  then 
on  trial  is  an  attorney,  either  for  or  against  him. 

9.  That  he,  not  being  a  regular  juror  of  the  term,  has 

seryed  once  already  as  a  talesman  in  the  trial  of  any 

cause,  in  any  court  of  record  in  the  county  within  the 

preceding  twelye  months;  and  in  either  of  said  cases 

the  same  shall  be  considered  as  a  principal  challenge, 

and  the  validity  thereof  tried  by  the  court.  [83  v.  306.] 

Bace  or  oolor  not  to  disqualify,  81  y.  15.  No  reversal  because 
challenge  for  cause  Improperly  sustained,  4  C.  C.  65. 

See  2  5189/.  Waiver  by  not  objecting,  23  O.  8. 577 ;  2  O.  8. 164 ; 
12  O.  43,  or  unless  diligence  is  exercised  to  ascertain  the 
facts,  4  O.  8.  156;  2  D.  147.  It  is  not  enough  for  the  party  to 
show  that  he  was  ignorant  of  the  fact  of  the  Juror's  incom- 
petency, or  believed  him  to  be  competent;  be  must  make 
inqairy  as  to  the  fact  at  the  time  the  juror  Lb  impaneled, 
23  O.  8.  333.  See  30  O.  8.  82;  25  O.  8.  555;  20  O.  8.  228.  If  the 
court  erroneously  overrule  a  challenge  for  cause,  but  the  juror  is 
afterward  challenged  peremptorily,  the  error  is  not  material  if 
it  appear  that  an  acceptable  jury  was  impaneled  before  the 
party  who  challenged  lor  cause  exhausted  his  right  to  per- 
emptory challenges,  16  O.  8. 221 ;  29  O.  8. 186. 

2.  See  15  Bull  805. 

8.  Not  formerly,  T.  80. 

4.  See  2  O.  8. 164;  20  Id.  228:  waiver.  1  C.  S.  C.  R.  821. 

5.  Employe,  11  Bull  211 ;  7.    8  C.  C.  845. 

9.  See  15  O.  8.  473 ;  8  C.  C.  R.  59.  Omitted  in  77  v.  90.  36  O.  8. 
212.    Waiver  by  uot  objecting,  23  O.  8. 577 ;  25  O.  S.  555. 

2  5177.  Challengei  to  the  fsTor  and  peremptory.  Any 
petit  juror  may  be  challenged  also  on  suspicion  of  pre- 
judice (1)  against,  or  partiality  (2)  for,  eitner  party,  or 
for  want  of  a  competent  knowledge  of  the  English  lan- 
guage (3^,  or  for  any  other  cause  that  may  render  him 
at  ue  time  an  unsuitable  j'uror,  and  the  yalidity  of 
such  challenge  shall  be  determined  by  the  court;  and 
each  party  may  peremptorily  challenge  two  jurors  (4.) 
[73  V.  20,  8  11.] 

1.  A  "  prejudice  "  which  disqualifies  a  juror  is  usually  sought 
for  by  the  question,  "  Have  you  formed  or  expressed  an  opinion 
in  this  case?"  81  O.  8. 139.  If  a  juror  has  formed  or  expressed 
an  opinion  in  relation  to  a  portion  of  the  facts  embraced  in  the 
issue,  but  not  upon  the  whole  issue,  and  otherwise  stands  indif- 
ferent between  the  parties,  the  allowance  or  refusal  of  the 
challenge  is  within  the  discretion  of  the  court,  Id.  This  is  a 
cause  for  challenge  under  g  7278  (81  v.  58)  of  the  criminal  code, 
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which  provides, ' '  t)ut  if  a  juror  has  formed  or  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused,  the  court  snail 
thereupon  proceed  to  examine  such  juror  on  oath  as  to  the 
grounds  of  such  opinion ;  and  if  such  luror  shall  say  that  he  be- 
lieves he  can  render  an  impartial  verdict  notwithstanding  such 
opinion,  and  if  the  court  is  satisfied  that  such  juror  will  render 
an  impartial  verdict  on  the  evidence,  may  admit  him  as  compe- 
tent to  serve  in  such  case  as  a  juror."  Id.;  see  42  O.  S.  154. 
2.  To  authorize  the  reversal  of  the  juds^ment  where  such 
challenge  is  sustained,  an  abuse  of  discretion  must  be  clearly 
shown,  80  O.  S.  418.  3.  Objection  to  the  want  of  knowledge  of 
the  language  waived,  9  Bull  76.  4.  Peremptory  challenges 
should  be  made  after  those  for  cause,  16  O.  S.  221.  See  4  O.  318; 
20  O.  S.  233;  32  O.  S.  352;  42  O.  S.  568;  18  Id.  438;  29  Id.  186. 

Defendants  sued  jointly  filing  separate  answers,  making  same 
defense,  entitled  to  out  two  peremptory  challenges,  4  C.  C.  490. 
"  Party,"  means  "  side,"  23  Bull  48    Deafness,  9  C.  C.  591. 

8  5176.  Penalties  against  jurors  refosing  to  serve.  A 
person  summoned  as  a  juror,  who,  without  reasonable 
and  lawful  cause,  to  be  judged  of  bj  the  court,  refuses 
to  serve,  shall  be  fined  in  any  sum  not  exceeding  thirty 
dollars,  as  for  a  contempt  of  court;  a  juror,  after  being 
qualified,  who  refuses  or  neglects  to  obey  or  observe  any 
order  or  injunction  of  the  court,  may  be  fined  as  for  con- 
tempt, in  any  sum,  in  its  discretion,  not  exceeding  one 
thousand  dollars ;  and  any  fine  so  assessed  may  be  col- 
lected by  execution,  and  shall  be  paid  into  the  county 
treasury  and  disbursed  as  other  fines.    [70  v.  173,  §  18.] 

§  6179.  Jurors  not  required  to  serve  more  than  three 
weeks  within  the  year.  A  person  who  serves  as  a  juror, 
grand  or  petit,  or  both,  in  the  courts  of  this  state,  for  three 
weeks  in  any  year,  shall  be  exempt  from  further  service 
as  a  juror  during  the  balance  of  the  year ;  but  nothing 
herein  contained  shall  entitle  a  juror  to  be  discharged 
from  the  grand  jury  during  its  session,  or  from  a  petit 
jury  during  the  trial  of  a  cause.    [70  v.  173,  §  20.] 

See  g  5189A;.    Hamilton,  Cuyahoga,  Franklin  and  Lucas  Coun- 
ties. 
J  5180.   Who  are  exempt  from  jury  service.     Public 

officers,  clergymen,  and  priests,  physicians,  attorneys 
at  law,  members  of  the  police  force,  or  firemen  employed 
by  the  authority  of  a  municipal  corporation,  acting  vol- 
unteer members  of  companies  for  the  extinguishment 
of  fires  organized  under  and  subject  to  the  control  of  a 
municipal  corporation,  and  persons  who  serve  as  active 
members  of  such  company  for  five  consecutive  years, 
and  all  persons  over  seventv  years  of  age,  shall  be 
exempt  from  service  on  juries.  [89  v.  114 ;  67  v.  76, 
i  326;  69  v.  54,  §1 ;  70  v.  173,  ?  21 ;  73  v.  56,  §  26.] 
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See  a  51»M.  Foetmaster,  1  O.  8.  66,  68.  Tbeie  i»0¥teioiM  do 
not  have  the  effect  to  diflouaUiy  the  penon  w  exemi»ted,  but 
merely  extend  to  him  a  pnyilege  which  he  may  waive,  24  O.  S. 
206.  Hamilton,  Franklin,  Cuyahoga  and  Lucas  Counties.  1 61801. 

2  5181.  Penalties  againit  offlLeen.  No  officer  shall  be 
allowed  compensation  for  services  under  this  chapter 
other  than  that  allowed  by  law ;  and  any  officer  named 
in  this  chapter  who  refuses  or  neglects  to  perform  any 
duty  therein  required,  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars.    [70  y.  173,  {  19.] 

26188.     Compensation  of  Jnrors.     Each    grand   and 

petit  juror  drawn  from  the  jury-box  pursuant  to  law, 

and   each   juror  selected   by  the   court,  pursuant   to 

25173  of   this  chapter,  and  each  talesman    shall  be 

allowed  two  'dollars  per  day,  for  each  day  he  serves, 

and  if  not  a  talesman,  five  cents  per  mile  from  his  place 

of  residence  to  the  county  seat,  and  such  compensation 

shall  be  certified  by  the  clerk  of  the  court,  and  paid  by 

the  county  treasurer  on  the  warrant  of    the  county 

auditor.     [81  y.  128 ;  73  v.  134,  »  20, 21 ;  76  v.  109, 221.] 

See  2  5189m.  The  certificate  of  the  clerk  is  not  oondosive,  and 
if  he  certifies  for  days  in  excess  of  the  number  for  whidi  the 
jurors  are  legally  entitled  to  compensation,  the  aaditor  may 
refuse  to  issue  orders  on  the  county  treasury  for  such  excess,  M 
O.  8. 137  (73  y.  134, 1 22).  Under  this  act.  Jurors  are  to  be  allowed 
compensation  for  days  spent  in  whole  or  in  i>art  in  going  to  and 
returning  from  court,  and  for  days  of  atten<iance  dunng  the 
term,  whether  impaneled  or  not.  But  the  clerk  is  not  author- 
ized to  certify  that  the  jurors  are  entitled  to  compensation  in 
addition  to  such  days  for  days  as  to  which  they  were  dlBchaiged 
and  not  in  attendance,  34  0. 8. 187.  Hamilton,  Cnyahogo,  Frank- 
lin and  Lucas  Counties,  1 51£9m. 

2  6188.  Bepoaled  Karoh  2,  1886,  88  y.  86.  Former 
statutes,  37  v.  58,  iily2;  73  y.  136,  2  31. 

2  5184.  Bepoaled  Xaroh  2,  1886,  88  v.  26.  Former 
statute,  59  y.  63,  2  3. 

26186.  Struck  Jury— How  domandod,  fto.  Bepealed 
May  18,  1894.     [91  v.  290.] 

26186.  Srlkiiigjiixy.  Bepeaied  ifayl8,  1894.  [91  ▼. 
290.] 

26187.  HowjnrymadeHpontliotriaL  Repealed  May 
18  1894.     [91  V.  290.] 

2  6188.  Wlion  eoart  maj  appoint  parson  to  act  In  plaoo 
of  offlcor.   Bepealed  May  18, 1894.    [91  v.  290.] 

2  6189.  Cost  of  stmok  Jnry,  etc.  Bepealed  May  18 
1894.    [91  V.  290.] 
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The  act  repealing  the  struck  jury  law  did  not  affect  cases 
pending  at  the  date  of  its  passage.  See  The  Court  Index,  June 
6,194. 

COMMISSIONEBS  OF  AND  SELECTION  OF  JI^IOBS. 

AN  ACT  to  provide  for  the  appointment  of  jury  commissioners 
and  the  selection  of  jurors  in  certain  counties,  and  to  repeal 
certain  sections  therein  named.  [Passed  April  23, 1804 ;  91  v. 
176.] 

2  1.  Jury-wheel.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  OhiOy  That  the  county  commissioners  of 
every  county  in  the  state  of  Ohio,  save  and  except  in 
the  counties  of  Cuyahoga,  Franklin,  Hamilton,  Lu- 
cas, Montgomery  and  Mahoning,  each  of  which  has 
a  special  act  governing  the  selection  of  juries  in  said 
counties,  shall  provide  and  place  in  the  custody  of 
the  clerk  of  each  county,  save  those  above  named,  a 
wheel  so  constructed  and  arranged  that  by  turning 
the  same  the  pieces  of  paper  hereinafter  mentionea 
may  be  thoroughly  mixed,  and  that  the  names  upon 
such  pieces  of  paper  can  not  be  read  or  seen  until 
withdrawn  from  such  wheel. 

§  2.  CommlBsioneni  of  Jurors;  appointment,  qualiflca- 
ttons  and  term,  in  every  county  save  those  above 
mentioned,  before  the  fourth  Monday  of  May  of  each 
year,  the  judge  or  judges  of  the  court  of  common 
pleas,  for  each  subdivision  of  the  judicial  district  or 
a  majority  of  such  judges,  shall,  in  joint  session,  ap- 
point four  judicious  freehold  electors  in  each  county 
in  each  of  the  several  subdivisions  of  the  judicial  dis- 
tricts, save  those  above  excepted,  no  one  of  whom 
shall  be  an  attorney  at  law,  and  not  more  than  two 
of  them  shall  be  of  the  same  political  party,  who 
shall  be  commissioners  of  jurors  in  each  county  for 
one  year,  and  until  their  successors  are  appointed 
and  Qualified,  and  a  record  of  such  appointments 
shall  be  made  upon  the  journal  of  each  of  said  courts 
in  each  separate  county.^ 

Oath.  Such  commissioners  shall,  before  entering 
upon  the  discharge  of  their  duties,  appear  before  a 
judge  of  the  county,  or  in  his  absence,  then  before 
the  clerk  of  courts  of  said  county,  [and]  take  an  oath 
of  ofl&ce  as  follows :  "  I  do  solemnly  swear  (or  affirm) 
that  1  will  honestly  and  faithfully  discharge  the  du- 
ties of  commissioners  of  jurors  without  fear  or  favor, 
and  that  I  will  consent  to  the  selection  of  no  person 

»1M.  1'.  yi. 
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as  juror  whom  I  have  been  solicited  to  name  as  juror, 
or  whom  I  believe  to  be  unfit  for  that  position,  or 
likely  to  render  a  partial  verdict  in  any  cause  in 
whicn  he  may  be  called  as  juror,  and  that  I  will  re- 
port to  the  court  the  names  of  any  and  all  persons 
who,  in  any  manner,  seek  by  request,  hint  or  sugj^es- 
tion  to  influence  me  in  the  selection  of  jurors.  And 
this  I  do  as  I  shall  answer  unto  God  "  (or,  "  and  this 
I  do  under  the  pains  and  penalties  of  perjury  "). 

Du^  of  court  or  clerk.  And  it  shall  be  the  duty  of 
said  court,  or,  in  his  absence,  the  clerk  of  said  court, 
before  said  commissioners  snail  enter  upon  the  dis- 
chai]ge  of  their  duties,  to  specifically  direct  their  at- 
tention to  this  act,  and  to  instruct  and  caution  them 
respecting  their  duties  thereunder. 

Selection  of  Jurors— Certtficates  of  penoni  selected.  On 
the  fourth  Monday  of  May  in  each  vear  such  commis- 
sioners shall  meet  in  the  office  of  the  auditor  of  each 
county  at  ten  o'clock  in  the  forenoon,  and  shall  there 
select  such  number  of  judicious  and  discreet  persons, 
having  the  qualifications  of  electors  of  each  county,  as 
the  court  may  direct,  to  be  selected  as  nearly  as  may 
be  from  the  several  wards  and  townships  in  propor- 
tion to  their  respective  population;  but  no  person 
shall  be  so  selected  who  shall  not,  in  the  judgment  of 
all  of  said  commissioners,  be  competent  in  every  re- 
spect to  serve  as  a  juror ;  that  after  said  commission- 
ers shall  have  first  ascertained  said  wheel  to  be  en- 
tirely empty,  the  names  of  the  persons  so  selected  as 
aforesaid  shall  be  written  by  the  county  clerk  on 
separate  pieces  of  paper,  which  shall  be  put  into  said 
wheel  and  securely  locKed  therein  in  the  presence 
of  said  commissioners,  and  said  commissioners  shall 
also,  at  the  same  time  make  and  sign  a  certificate 
containing  all  of  said  names,  which  they  shall  certify 
to  be  the  names  of  the  persons  selected  at  the  time 
and  place  aforesaid,  to  serve  as  jurors  for  the  ensuing 
year,  and  that  they  are  the  same  names  as  those 
placed  in  said  wheel,  which  said  certificates  shall  be 
filed  with  said  clerk. 

Wheel  to  be  locked ;  cuBtodlan  of  wheel  and  key.  Said 
wheel  shall  be  securely  locked  at  all  times,  except 
when  by  order  of  court  it  shall  be  necessary  to  put 
names  into  it,  and  to  draw  tiiem  from  it  in  the  man- 
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ner  herein  provided;  and  said  clerk  shall  be  custo- 
dian of  said  wheel  and  key. 

Penalty  for  unlawfliUy  unlocking  or  opening  wheeL  And 
if  any  person  shall  unlock  or  open  said  wheel,  except 
by  order  of  court,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction  thereof,  be  fined 
not  more  than  one  thousand  dollars  nor  less  than  five 
hundred  dollars,  and  be  imprisoned  in  the  county  rail 
not  more  than  one  year  nor  less  than  three  monuis. 

Appointment  wben  commlBsioner  sick  or  absent— Meet- 
ing and  selection  of  Jurors  upon  order  of  court-Stmtik 
Juries  and  special  venires.  If  either  of  the  commission- 
ers mentioned  in  this  section  of  this  act  shall  be  sick 
or  absent  from  the  county,  the  pi'esiding  judge  of  the 
court  of  common  pleas  may  appoint  some  judicious 
and  disinterested  person  to  take  the  place  of  such 
commissioner  in  making  selection  herein  provided 
for;  and  the  person  so  appointed  shall  be  of  the 
same  political  party  as  the  commissioner  whose  place 
is  to  be  filled ;  whenever  it  shall  become .  necessary, 
said  commissioners  shall  meet  at  such  time  and  place 
as  the  court  of  common  pleas  may  appoint,  and  shall 
there  select  such  number  of  persons  as  the  court 
may,  by  its  order,  direct ;  and  the  names  of  such  per- 
sons shall  be  selected,  written  and  deposited  in  said 
wheel  and  certified  to,  as  hereinbefore  specified ;  but 
nothing  herein  contained  shall  abridge  the  right  of 
any  party  to  a  struck  jury  as  provided  by  law,  nor 
afiect  the  issuance,  by  order  of  court,  of  special  ve- 
nires, as  now  provided  by  law. 

g  3.  Drawing  of  grand  and  petitijurorsiand  Issuing  of 
venire.  Whenever  the  clerk  of  any  county  shall  be 
directed  by  the  order  of  any  court  of  record  therein, 
or  any  judse  in  vacation,  to  cause  any  number  of 
persons  to  oe  summoned  to  serve  as  [a]  grand  or 
petit  jurors  in  such  court,  he  shall  at  once,  in  the 
presence  of  the  sheriff,  proceed  to  turn  said  wheel 
until  said  pieces  of  paper  are  thoroughly  mixed,  and 
shall  then  draw  therefrom  the  number  of  names 
specified  in  such  order,  and  shall  forthwith,  unless 
otherwise  directed  by  said  court  or  judge,  issue  a  ve- 
nire facias  to  the  sherifiT,  commanding  hhn  to  sum- 
mon the  jurors  whose  names  were  so  drawn,  to  at- 
tend as  jurors  at  the  time  and  place  specified  in  said 
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order,  and  all  grand  and  petit  jaries  shall  be  impan- 
eled from  persons  so  selected  and  summoned  as  arore* 
said. 

J  4.  Compensation  of  commlMlonen.  That  said  com- 
missioners shall  each  receive  for  their  services  herein 
named,  three  dollars  for  each  day  employed,  to  be 
approved  and  paid  on  the  order  of  the  county  audi- 
tor ;  provided,  that  they  shall  not  be  paid  for  more 
than  three  days'  time  in  any  one  year. 

§  6.  Penalty  for  attempting  to  Inflnoneo  oommisiionon 
In  selection  of  Jnrora ;  duty  of  commtiiloners.  Whoever 
attempts,  by  request,  hint  or  suggestion,  to'influenoe 
such  commissioners,  or  any  of  them,  to  select  or  not 
to  select  himself  or  anv  other  person  or  persons  as 
aforesaid,  shall  be  finea  not  more  than  one  hundred 
dollars  and  be  imprisoned  in  the  county  jail  not  more 
than  twenty  days.  And  it  shall  be  the  duty  of  each 
of  said  commissioners  to  report  to  the  saia  court  of 
common  pleas  the  names  of  any  and  all  persons  who 
shall  attempt  ajs  aforesaid  to  influence  said  commis- 
sioners, or  any  of  them,  in  their  selection  of  jurors. 

2  6.  Bribery ;  penalty.  Any  commissioner  so  appoint- 
ed who  accepts  any  gift,  compensation  or  favor,  or 
the  promise  thereof,  &om  any  person,  firm  or  corpo- 
ration having  any  cause  pending  in  any  of  the  courts 
of  such  counties,  and  any  person,  firm  or  corpora- 
tion, or  the  officer  or  agent  thereof,  who  shall  make 
or  promise  any  sift,  favor  or  compensation  of  any 
kind  to  any  such  commissioner,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  np|on  conviction  there- 
of shall  be  subject  to  the  penalties  provided  by  sec- 
tion five  (5)  of  tnis  act. I  i^zs. 

§7.  ftopoals;  Junes  already  drawn,  ete.  That  sections 
5163,  5164,  5165,  and  5166  of  the  Revised  Statutes  are 
hereby  repealed.  This  act  shall  not  be  so  construed 
as  to  affect  any  jur^r  already  drawn  for  terms  of  courts 
about  to  be  in  session  when  the  first  selection  shall 
be  made  hereunder. 

g  8.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

g  5189a.  Commlasloners  of  Hamilton,  Cuyahoga,  Frank- 
lin, Lucas,  and  Montgomery  coimties  to  provide  Jury 
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wheeL  The  county  commissioners  of  each  county 
having  a  city  of  the  first  class,  or  the  first  or  second 
gntde  of  the  second  class,  shall  provide  and  place  in 
the  custody  of  the  clerk  of  such  county  a  wneel  so 
constructea  and  arranged  that  by  turning  the  same, 
the  pieces  of  paper  hereinafter  mentioned  may  be 
thoroughly  mixed,  and  that  the  names  upon  such 

Sieces  of  paper  can  not  be  read  or  seen  until  with- 
rawn  from  such  wheel.    [89  v.  222 ;  87  v.  327.] 

J  61891).  CommlsslonerB  of  Jurors  tn  the  coimties  of 
Hamilton,  FrankUn,  Lucas.  Oatb.  Selection  of  Jurors  tn 
Cuyaboga  Co.  In  any  county  containing  a  city  of 
the  first  class,  or  the  first  grade  of  the  second  class, 
before  the  second  Monday  of  May  of  each  year,  the 
jud^s  of  the  court  of  common  pleas,  and  of  the  su- 
perior court  in  any  county  containing  a  city  of  the 
first  grade  of  the  first  class,  in  joint  session,  and  the 
judges  of  the  court  of  common  pleas  in  any  county 
containing  a  city  of  the  third  grade  of  the  first  class, 
or  of  the  first  grade  of  the  second  class,  shall  appoint 
three  freehold  electors  of  said  county,  no  one  of  whom 
shall  be  an  attorney  at  law  in  practice  in  any  of  the 
courts,  and  not  more  than  two  of  whom  shall  be  of 
the  same  political  party,  who  shall  be  (Tommissioners 
of  jurors  for  such  county  for  one  year  and  until  their 
successors  are  appointed  and  qualified ,  and  a  record 
of  such  appointments  shall  be  made  upon  the  journal 
of  each  of  said  courts.  Such  commissioners  shall, 
before  entering  upon  the  discharge  of  their  duties, 
appear  in  said  court  of  common  pleas  and  take  an 
oath  of  office,  as  follows : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  hon- 
estly and  faithfuUy  discharge  the  duties  of  commis- 
sioner of  jurors  without  fear  or  favor,  and  that  I  will 
consent  to  the  selection  of  no  person  as  juror  whom 
I  have  been  solicited  to  name  as  juror,  or  whom  I 
believe  to  be  unfit  for  that  position,  or  likely  to 
render  a  partial  verdict  in  any  cause  in  which  he 
may  be  called  as  juror,  and  this  I  do  as  I  shall  an- 
swer unto  God ; "  [or,  **  and  this  I  do  under  the  pains  and 
penalties  of  perjury**']. 

On  the  second  Monday  of  May  in  each  year,  such 
commissioners,  or  in  any  county  containing  a  city  of 
the  second  ^ade  of  the  first  class,  the  persons  then, 
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Respectively,  holding  the  office  of  clerk  of  the  court 
of  common  pleas,  county  recorder  and  county  auditor, 
shall  meet  in  the  office  of  the  auditor  of  such  county 
at  ten  o'clock  in  the  forenoon,  and  shall  there  select 
such  number  of  judicious  and  discreet  persons,  hav- 
ing the  qualifications  of  electors  of  sucn  county,  as 
the  court  may  direct,  to  be  selected  as  nearly  as  may 
be  from  the  several  wards  and  townships  in  propor- 
tion  to  their  respective  population ;  but  no  person 
shall  be  so  selected  who  shall  not  be,  in  the  judgment 
of  all  said  commissioners,  or  said  officers,  competent 
in  every  respect  to  serve  as  a  juror;  that  after  said 
commissioners  or  said  officers  shall  have  first  ascer- 
tained said  wheel  to  be  entirely  empty,  the  names  of 
the  persons  so  selected  as  aforesaid  shall  be  written 
by  the  county  clerk  on  separate  pieces  of  paper,  which 
shall  be  put  into  said  wheel  and  securely  locked 
therein  in  the  presence  of  said  commissioners  or  said 
officers,  and  said  commissioners  or  said  officers  shall, 
also,  at  the  same  time  make  and  sign  a  certificate 
containing  all  of  said  names,  which  they  shall  certify 
to  be  the  names  of  the  persons  selected  at  the  time 
and  place  aforesaid,  to  serve  as  jurors  for  the  ensuing 
year,  and  that  they  are  the  same  names  as  those 

E laced  in  said  wheel,  which  said  certificate  shall  be 
led  with  said  clerk.  Said  wheel  shall  be  securely 
locked  at  all  times  except  when,  by  order  of  court,  it 
shall  be  necessary  to  put  names  into  it,  and  to  draw 
them  from  it,  in  the  manner  herein  provided:  and 
said  clerk  shall  be  the  custodian  of  said  wheel  and 
key,  and  if  any  person  shall  unlock  or  open  said 
wheel,  except  by  order  of  court,  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall,  on  conviction 
thereof,  be  fined  not  more  than  one  thousand  dollars 
nor  less  than  five  hundred  dollars,  and  be  imprisoned 
in  the  county  jail  not  more  than  one  year  nor  less 
than  three  months.  If  either  of  the  commissioners 
or  the  officers  mentioned  in  this  section  of  this  act 
shall  be  sick  or  absent  from  the  county,  the  presiding 
judge  of  the  court  of  common  pleas  may  appoint  some 
judicious  and  disinterested  person  to  take  the  place 
of  such  commissioner  or  officer  in  making  the  selec- 
tion herein  provided  for;  and  the  person  so  appointed 
shall  be  of  the  same  political  party  as  the  commis- 
sioner or  officer  whose  place  is  to  be  filled ;  whenever 
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it  shall  become  necessary  said  commissioners  or  said 
officers  shall  meet*  at  such  time  and  place  as  the  court 
of  common  pleas  may  appoint,  .and  shall  there  select 
such  number  of  persons  as  the  said  court  may,  by  its 
order,  direct ;  and  the  names  of  such  persons  shall  be 
selected,  written  and  deposited  in  said  wheel  and  cer- 
tified to  as  hereinbefore  specified ;  but  nothing  herein 
contained  shall  abridge  the  right  of  any  party  to  a 
struck  jury  as  provided  by  law.  [90  v.  254;  89  v.  222.] 

This  section  is  numbered  g  51896-3  in  90  v.  254,  and  repeals  g  51896 
as  amended  April  26, 1890,  87  y.  327,  which  was  repealed  April 
6,  1892,  89  y.  222.  U  5189a,  61896,  as  enacted  April  6, 1882,  are  not 
repealed  so  far  as  they  relate  to  Montgomery  Co.  by  act  of  April 
24, 1893,  52  O.  S.  601. 

J6189D.  (2)  CompenBatlonofeomxiiisBionerB.  That  said 
commissioners  each  shall  receive  for  their  services 
herein  named,  three  dollars  for  each  dav  employed, 
to  be  approved  and  paid  on  the  order  of  the  county 
auditor;  provided  that  they  shall  not  be  paid  for 
more  than  ten  days'  time  m  any  one  year,  [87  v. 
328.] 

J  61890.  Penalty  for  Influenolng  commUwlonen  In  lo- 
leotion  of  Juries.  Whoever  attempts,  by  request,  hint 
or  su^estion,  to  influence  sucn  commissioners,  or 
any  m  them,  to  select,  or  not  to  select  himself,  or 
any  other  person  or  persons  as  aforesaid,  shall  be 
fined  not  more  than  one  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  more  than  twenty  days, 
or  both.    [87  v.  329.] 

g  5189d.  How  grand  and  petit  Jnrorg  drawn,  and  venire 
iMned.  Whenever  the  clerk  of  any  county  shall  be 
directed  by  the  order  of  any  court  of  record  therein,  or 
any  judge  in  vacation,  to  cause  any  number  of  persons 
to  be  summoned  to  serve  as  grand  or  petit  jurors  in  such 
court)  he  shall  at  once,  in  the  presence  of  the  sheriff 
and  the  court,  or  a  judge  thereof,  proceed  to  turn  saia 
wheel  until  said  pieces  of  paper  are  thoroughly  mixed, 
and  shall  then  draw  therefrom  the  number  of  names 
specified  in  such  order,  and  shall  forthwith,  unless  other- 
wise directed  by  said  court  or  judge,  issue  a  venire 
facias  to  the  sheriff,  commanding  nim  to  summon  the 
jurors  whose  names  were  so  drawn,  to  attend  as  jurors  at 
the  time  and  ^lace  specified  in  said  order,  and  all  grand 
and  petit  juries  shall  be  impaneled  from  persons  so 
selected  and  summoned  as  aforesaid.    [78  v.  96.] 
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This  section  does  not  repeal  the  proYisions  of  ||  7287-7275,  or 
affect  them  otherwise  than  in  substituting  the  wheel  In  place  of 
the  box.  38  O.  8. 153. 

J  0i89d  (2).  Ctompensatton  of  cominiiitOTMCT  of  jnron; 
repealed  Aprtl  36, 1890.   [87  y.  328.] 

g  6189e.  Hew  JvTon  to  be  eammoned.  BherUTi  return. 
The  sheriff  receiving  such  ventre  /otfios  shall  forthwith 
summon  such  persons  hy  readine  the  same  in  their  pres- 
ence, or  by  leaving  at  their  usual  place  of  abode  a  note  or 
memorandum  sul^tantiallj  as  follows,  to  wit :  I  am  com- 
manded to  summon  you, ,  to  appear  before  the 

[insert  thi  name  of  the  eouri]  to  be  holden  in ,  on  the 

day  of ,  A.  D. ,  at  ten  o'clock  A.  M.,  to  serve  as 

a  juror;  and  shall  indorse  on  the  venire  facias  the 
names  of  the  jurors,  and  the  time  when  summoned^  and 
return  the  same  to  the  clerk  of  said  court  on  the  first 
day  of  its  session.    [78  v.  96.] 

1 61891  Challenge  for  oanse.  Peremptory  challenge. 
If  there  shall  be  impaneled  for  the  trial  of  any  case, 
any  petit  juror  who  has  been  convicted  of  any  crime, 
whicn  bylaw  renders  him  disqualified  to  serve  on  a 
jur^,  or  who  has  an  interest  in  the  cause,  or  who  has  an 
action  depending  between  him  and  either  party,  or  who 
has  formerly  been  a  juror  in  the  same  cause,  or  who  is 
either  party's  employer,  employe,  counselor,  agent,  stew- 
ard, or  attorney,  or  who  is  subpoenaed  in  good  faith  in  the 
cause  as  a  witness,  or  who  is  akin  to  either  party,  or  to 
his  attorney,  or  who  is  a  party  to  another  action  then 
pending  in  any  court  in  which  any  attorney  in  the  cause 
then  on  trial,  is  an  attorney  either  for  or  against  him, 
he  may  be  challenged  for  cause,  and  in  either  of  said 
cases,  the  same  shall  be  considered  as  a  principal  chal- 
lenge, and  the  validity  thereof  tried  by  the  court ;  and 
any  petit  juror  who  shall  be  returned  for  the  trial  of  any 
cause,  and  against  whom  no  principal  cause  of  challenge 
can  be  alleged,  ma^,  nevertheless,  be  challenged  on  the 
ground  of  prejudice  against,  or  partialitv  for  either 
party,  or  for  want  of  a  competent  knowledge  of  the 
English  language,  or  any  other  cause  that  may  render 
him,  at  the  time,  an  unsuitable  juror,  and  the  validity 
of  such  challenge  shall  be  determined  by  the  court,  and 
each    party  mav  peremptorily  challenge    two   jurors. 

[78  V.  97.] 

See  U  6176,  5177,  7278. 

i  6189g.  Sepealed  Karch  13, 1884 ;  81  v.  48. 

|5189h.  When  the  eheriffand  coroner  interested.  When 
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the  sheriff  is  interested  in  any  cause  in  any  court  of 
record,  the  party  in  interest  opposed  to  that  of  the 
sherifijmay  apply. to  the  court,  which,  upon  such  appli- 
cation, shall  direct  a  special  venire  facias  to  the  coroner 
of .  the  county,  commanding  him  to  summon  a  jury 
haying  the  qualifications  hereinbefore  prescribed,  to  try 
such  cause,  and  where  both  the  sheriff  and  coroner  are 
interested  as  aforesaid,  or  in  case  of  death,  resignation, 
or  absence  from  the  county  of  both  sheriff  and  coroner, 
then,  and  in  either  of  such  cases,  the  process  may  be 
directed  to  such  discreet,  disinterested  person  as  the 
court  may  name,  and  the  service  and  return  of  such 
person  shall  be  valid  to  all  intents  and  purposes.  [78 
V.  97.] 

§  61891.  Jury  may  view  place  or  property.  The  court, 
when  of  opinion  it  is  proper  for  the  jurors  to  have  a  view 
of  the  property,  which  is  the  subject  of  litigation,  or  of 
the  place  in  which  any  material  fact  occurred,  may 
order  them  to  be  conducted  in  a  body  under  the  charge 
of  an  officer  to  the  place,  which  shall  be  shown  them  by 
a  person  appointed  by  the  court  for  that  purpose ;  and 
while  the  jurors  are  thus  absent,  no  person  other  than 
the  person  so  appointed  shall  speak  to  them  on  any  sub- 
ject connected  with  the  trial.    [78  v.  97.] 

2  5189J.  Penalty  when  jnror  refases  to  serve.  If  any 
person  summoned  as  a  juror,  shall,  without  reasonable  or 
lawful  cause,  to  be  judged  of  by  the  court,  refuse  to 
serve,  he  sh^all  be  fined  in  any  sum  not  exceeding  thirty 
dollars,  as  for  a  contempt  oi  court.  And  if  any  juror, 
after  being  qualified,  shall  willfully  refuse  or  neglect  to 
obey,  or  observe  any  order  or  injunction  of  the  court,  he 
may  be  fined  as  for  contempt,  in  any  sum  in  its  discre- 
tion not  exceeding  one  thousand  dollars ;  and  any  fines 
so  assessed  may  be  collected  by  execution,  and  shall  be 
paid  into  the  county  treasury,  and  disbursed  as  other 
fines.     [78  v.  98.] 

g  5189k.  No  person  required  to  serve  as  juror  more 
than  three  weeks  in  any  year.  No  person  shall  be  re- 
quired to  serve  as  a  juror  more  than  three  weeks  in  any 
one  year,  beginning  with  the  last  Monday  of  April ;  and 
after  any  person  shall  have  served  two  weeks  in  any 
such  year,  the  court  shall,  on  motion,  discharge  him  from 
further  service ;  provided,  however,  that  nothing  herein 
contained  shall  entitle  or  require  any  juror  to  be  dis- 
charged from  the  grand  jury  during  its  session,  or  from 
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a  petit  jury  during  the  trial  of  a  cause;  and,  proyided 
further,  that  all  courts  shall  so  arrange  and  conduct  the 
witnesses  as  to  require  the  attendance  of  jurors  upon  its 
business  during  as  short  a  time  as  possible.    [78  v.  98.] 

§5179. 

i  51891.  Who  exempt  from  jury  serrioe.  Active  mem- 
bers of  fire  engine  companies,  hook  and  ladder  compa- 
nies^ or  other  companies  for  the  extinguishment  of  fires, 
during  the  time  they  may  continue  such  active  members; 
active  and  contributing  members  of  all  military  compa- 
nies and  batteries,  and  all  clergymen  and  priests,  phy- 
sicians, attorneys  at  law,  and  all  public  officers^  while  in 
office,  shall  be  exempt  from  serving  on  juries.    [78  v.  98.] 

8ee261M. 

i  6189m.  Vaei  of  jnron.  Each  grand  and  petit  juror 
shall  be  allowed  the  sum  of  two  dollars  per  day  for  each 
and  every  day  he  may  serve,  and  five  cents  per  mile 
from  his  place  of  residence  to  the  county  seat,  and  the 
compensation  of  such  juror  shall  be  certified  by  the  clerk 
of  the  court,  and  the  compensation  so  certified  shall  be 
paid  by  the  county  treasurer  on  the  order  of  the  county 
auditor.    [78  v.  98,] 

§  5182. 

SUBDIVISION   II.      TBIAIi  BY  JURY  AND  VEBDICrr. 

J  5190.  Kode  of  oondnoting  trial.  When  the  jury  is 
sworn,  the  trial  shall  proceed,  except  as  provided  in  the 
next  section,  in  the  following  order,  unless  the  court  for 
special  reasons  otherwise  direct : 

1.  The  plaintiff  must  briefly  state  his  claim,  and  may 
briefly  state  the  evidence  by  which  he  expects  to  sus- 
tain it. 

2.  The  defendant  must  then  briefly  state  his  defense, 
and  may  briefly  state  the  evidence  he  expects  to  offer  in 
support  of  it. 

3.  The  party  who  would  be  defeated  if  no  evidence 
were  offered  on  either  side  must  first  produce  his  evi- 
dence, and  the  adverse  party  must  then  produce  his 
evidence. 

4.  The  parties  shall  then  be  confined  to  rebutting  evi- 
dence, unless  the  court,  for  good  reasons,  in  the  further- 
ance of  justice,  permit  them  to  offer  evidence  in  their 
original  case. 

5.  When  the  evidence  is  concluded^  either  party  ux^y 
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present  written  instructions  to  the  court  on  matters 
of  law,  and  request  the  same  to  be  given  to  the  jury, 
which  instructions  shall  be  given  or  refused  by  the 
court  before  the  argument  to  the  jury  is  commenced. 

6.  The  parties  may  then  submit  or  argue  the  case  to 
the  jury ;  the  party  required  first  to  produce  his  evidence 
shall  have  the  opening  and  closing  argument,  and  if 
several  defendants,  having  separate  defenses,  appear  by 
different  counsel,  the  court  shall  arrange  their  relative 
order. 

7.  The  court,  after  the  argument  is  concluded,  shall, 
before  proceeding  with  other  business,  charge  the  jury* 
anv  charge  shall  be  reduced  to  writing  by  the  court,  if 
either  party,  before  the  argument  to  the  jury  is  com- 
menced, request  it ;  a  charge  or  instruction,  when  so 
written  and  given,  shall  not  be  orally  qualified,  modi- 
fied, or  in  any  manner  explained  to  the  jury  by  the 
court;  and  all  written  charges  and  instructions  shall  be 
taken  by  the  jurors  in  their  retirement,  and  returned 
with  their  verdict  into  court,  and  shall  remain  on  file 
with  the  papers  in  the  case.^    [89  v.  59.] 

See  3  7900  criminal  code. 

3.  Burden  of  proof.  Upon  the  trial  of  issues  of  fact,  the  een- 
eral  rule  is  that  the  burden  of  proof  rests  upon  the  person  holding 
the  affirmative;  and  this  is  especially  so  where,  from  the  nature 
of  the  case,  the  facts  alleged  must  he  peculiarly  within  his  own 
knowledge,  16  O.  S.  88.  The  discretion  ordinarily  conceded 
counsel  to  pursue  their  own  order  iu  the  production  of  proof 
so  that  its  relevancy  is  made  manifest  during  the  investigation, 
must  be  limited  to  cases  where  the  fact  subsequently  to  be  made 
relevant  is  itself  established  by  competent  testimony,  11  0. 8. 
470.  Where,  in  an  action  to  recover  damages  for  an  assault  and 
battery,  the  defendant  justifies  on  the  ground  of  self-defense.  It 
is  not  error  for  the  court  to  permit  the  plaintiff  to  open  and 
close  the  case,  31  O.  S.  192;  but  where  an  issue  was  joined  on 
an  answer  justifying  the  alleged  trespass,  and  the  court  allowed 
defendant  to  begin  and  dose  in  offering  testimony  and  in  the 
argument,  it  was  held  that  unless  it  affirmatively  appeared  that 
special  reasons  did  not  exist  which  would  authorize  the  court 
to  change  the  order  of  proceeding  at  the  trial,  or  that  the 
plaintifTwas  prejudiced  thereby,  a  judgment  for  the  defendant 
would  not  be  reversed,  37  O.  S.  415.    In  will  contests,  §  6864. 

4.  A  party  upon  whom  the  affirmative  of  an  issue  devolves  is 
oound  to  give  alt  his  evidence  in  support  of  tho  issue  in  the  first 
instance,  and  he  can  only  give  such  evidence  iu  reply  as  tends 
to  answer  the  new  matter  introduced  by  his  adversary,  4  0. 8. 
362.  But  judgment  will  not  be  reversed  for  permitting  evidence 
in  the  ominal  case  to  be  offered  under  such  circumstances,  un- 
less it  affirmatively  appears  that  good  reasons  in  furtherance  of 
justice  were  not  shown,  21  O.  8. 155.  The  allowance  of  evidence 
to  be  introduced  out  of  its  order  rests  in  the  sound  discretion  of 
the  court,  reviewable  on  error  only  where  an  abuse  of  such  dis- 
cretion is  shown.  29  O.  S.  851. 

>9  C.  C.  691 ;  10  Id.  151. 
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5,  IntinuiioM.    It  la  error  for  the  court  to  omit  to  charge  npon 
a  znaterial  point  on  the  request  of  r  party.  83  O.  8  6(16 ;  to  annex 
to  a  charge  properly  askea  a  material  qualification  not  required 
or  authorized  by  the  evidence,  10  0. 8. 14 ;  14  O.  8.  89;  to  lefuae 
to  reduce  ite  charge  to  writing  on  points  of  law,  9  O.  8.  (act  1845 ; 
see  subdlvlflioa  7 ;  23  0. 8. 14f.) ;  to  refuse  to  give  a  true  hypo- 
thetical proposition,  leaving  to  the  jury  to  say  whether  the  facts 
existed.  22  0. 8. 564 ;  to  refuse  to  charge  that  contributory  negli- 
gence defeats  plaintiff's  case,  24  O.  8. 119.    To  oonstitnte  error 
In  the  leftual  of  the  court  to  charge  the  inry  9M  requeited,  the 
proposition  reqaested  and  ref  naed  must  be  absolutely  true  un- 
der all  reasonably  conceivable  circumstances,  19  O.  8.  452 ;  34 
0. 8. 127, 183.    The  court  is  not  bound  to  give  or  refuse  a  chaige 
in  the  language  of  counsel,  however  sound  in  law  or  pertinent 
to  the  case  the  proposition  may  be,  but  may  select  ita  own  lan- 
gwige,  42  O.  8. 154;  to  be  given  to  jury  before  argument,  85  Bull 

JZ  is  nof  error  to  refuse  to  charge  an  abstract  proposition  of 
law,  17  O.  8.  464;  or  a  proposition  not  appearing  to  be  Involved 
in  the  case,  17  O.  8.  m\  150.  156;  4  O.  ^;  80  O.  8.  480 ;  20  O.  8. 
891;  6  Neb.  418;  or  to  refuse  to  give  an  ambiguous  and  self- 
contradictory  chaige,  19  O.  8.  856;    or  to  refuse  to  charge  a 
series  of  connectea  propositions,  some  of  which  are  law  and 
some  not,  2  O.  8.  693;  19  O.  837:  or  to  refuse  to  give  a  cham 
which,  if  granted,  would  not  aid  the  party  asking  it,  1  0. 8. 244 ; 
nor  is  it  error  to  refuse  to  give  a  charge  already  substantially 
given,  23  0. 8. 849;  1  Neb.  120;  or  to  refuse  a  chaige  which  re- 
quires the  court  to  assume  the  existence  of  material  facts  in 
issue,  however  clearly  proven.  21 0. 8. 670 ;  or  to  refuse  a  charge, 
though  correct  law  and  applicable  to  the  case,  if  it  has  the  ef^t 
of  withdrawing  material  testimony  from  the  jury,  9  Neb.  72;  or 
to  refuse  to  repeat  an  erroneous  special  charge,  88  O.  8. 97;  to 
refuse  a  charge  where  there  is  a  special  finding,  which  shows 
the  party  was  not  injured,  32  O.  8.  225;  or  to  refuse  to  give  a 
written  charge  which  the  party  is  not  entitled  to  have  given  in 
the  terms  in  which  it  is  expressed,  43  0. 8. 270:  or  to  refuse  to 
charge  upon  a  false  hypothetical  case,  24  O.  8.  681 ;  16  O.  821 

6.  Arffymeni-^openrng  and  closing.  While  the  general  rule 
is  that  a  party  holding  the  aprmative  of  an  issue  hat  the 
opening  and  doting  of  the  argument,  16  O.  824:  82  0.  8.  224; 
where  the  trial  is  to  the  court  and  not  to  the  jury,  1 C.  C.  R. 
76;  or  where  there  is  a  complicated  state  of  pleading,  82  O. 
8.  224;  or  where  special  reasons  exist,  87  O.  8.  415;  the  court 
is  vested  with  a  lioeral  discretion  in  changing  the  order  of 
proceeding.  Id.  Where  plaintiff  had  opened  with  the  testi- 
mony without  objection,  he  will  be  permitted  to  oi)enVith  the 
argument,  though  the  defendant  might  have  been  defeated,  if 
no  evidence  had  been  ofTered  on  either  side,  11  O.  8.  839-347; 
and  where  opposing  counsel  decline  to  reply,  the  party  holding 
the  affirmative  Is  not  permitted  to  address  the  jury  a  second 
timer  1  O.  60.  In  will  contests,  the  party  sustaining  the  will 
has  the  opening  and  closing  of  the  argument,  g  5864.  In  pro- 
ceedings to  appropriate  private  propertv  by  corporations,  the 
land  owner  has  the  affirmative,  |6422;  in  such  proceedings  by 
cities  and  villages  the  land  owner  has  the  opening  and  closing 
in  the  introduction  of  the  evidence  and  in  the  argument,  g  2245. 
Formerly,  it  seems,  the  city  had  that  right,  82  O.  B.  215,  and  the 
state,  8.  &  C.  1255,  in  proceedings  to  appropriate  lands  for  pub- 
lic works.  In  libel  or  assault  and  battery  on  a  plea  of  iustifi- 
cation  or  self  defense,  the  plaintiff  has  the  opening  and  cIoRlng, 
31  0. 8. 192;  but  where  special  reasons  exist,  and  in  the  absence 
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of  aajthlDS  In  the  record  to  Iba  contrary,  tpeclal  reaioiu  are 
presumedplt  is  not  error  for  Ihe  court  to  permll  tho  delenasnt 
to  open  sod  cloae  In  such  cue,  ST  O.  B.  415. 1t».  lu  en  acllon 
lor  the  recovery  ol  damageB,  fnr  an  allisBd  wrongful  converstou 
of  goods  to  wblcb  the  plaintiff  cIbIdib  title,  where  tha  deleiidBQt 
answeis  8imi)ly  allfgine  fraud  ia  tie  BsslgnmBuC  under  which 

Slointlff  claims,  the  plaiutlf  is  entitled  to  open  and  cleae,  IS 
.  a.  115.  In  an  action  on  a  promissory  note  wbcre  Itic  anawer 
S leads  payment,  and  iasuo  Is  Uken  on  that  plea  alone,  the 
efendaut  is  entitled  to  open  and  close,  25  O.  S.  276.    In  quo 

delendanls  are  entitled  to  open  and  close,  K7  O.  8.  631.    An  aver^ 

latlon.  in  addition  to  what  la  set  forth  in  the  petition  en  tbe 


from  books  Id  «Ti3en«e.  7  C  C.  B27;  depoeiUoD,aeeSeo 
7,  Charging  iurv.  II  Is  erwc  (or  the  court  to  gira  oral  i 
ttonsliiaddl&Ottloawrittancliarge,  40O.  S.  430;  tact 
jury  as  to  the  coeta  lecoverabla  In  a  case.  11  O.  &  457 ;  b 
struct  a  jury  In  tbe  enloreed  absence  of  tba  defendant, '. 


lepeaC  a  cbuge  In  the  abwnoe  ol  defendant  In 

,  -9  O.  8. 110; 

HO.  5U;  8  0.  8.  2 


20.S.M;  to  give  a  chaija  tending  to  confuse 
J —  =  .->  a  .-.,..  -.^r,  .1  o.j^  though  -~'  '-  "■ 


I,  19  O.  8.  flO;  to  privately  explain  a  oliaree  to  the  luiy, 
611;  8  O.  8.  210;  V>  givo  a  charge  conslsdiig  ot  exliaeia 
opinions,  wltb  no  special  reference  lo  the  facta  of  Uie  oue, 
1.  054;  to  Instruct  the  jury  how  to  And  facta  Or  asiuma 
eiistence,  43  O.  B.  SS3 ;  to  give  an  erroneous  charge,  alter- 
|uallf>-iDg  It  by  apt  words,  it  It  Is  nneeitaiii  what  tho 

.„.._..,i.,i._. „ ^22  0.8.1;  todl- 

erldence  has  been 


la  given  or  inleoded  to  bO  given  Tea11rwas,32  O.  8. 

itthe  luiy  toflndforthedSendant,  wnenerldence  1 

bred  by  both  parties,  18  O.  m;  sea  10.  C_K.  9,11:  but  11 


delendant^  2 


r.'Ss 


where  U  Is 
49;  toe  ar 


429:  to  glya  lOine  to  repeat 
It,  38  O.  a.  97  y,  tn  case  fhej 
Bnd  certain  lot  \>g  reveraed 
tiecaose  the  >f  law  not  in- 
volved In  tl  lie  charge  that 
the  lurrrni  1;  28  O.  8.  144; 
3  Innei,  where 
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quested  before  aigament,  nor  to  read  it  until  after  the  arvu- 
ment,  2:)  O.  8.  146.  An  objection,  that  the  court  delivered  me 
charge  in  manuscript  to  the  hiry  withoutreadinff  it.  if  ayailable 
at  all,  must  be  taken  at  the  time,  22  O.  S.  324.  The  presumption 
is  that  a  proper  charge  was  given  until  the  contrary  appears, 
126  0.  8.  371;8ee2C.  C.  B.a47:  21  BuU  819:  8  G.  C.  R.  806. 

MisceUaneimB.-'Judgment  revened/or  mUdirection  as  to  burden  of 
proof,  26  0. 8. 127 ;  11  Bull  213 ;  9  C.  C.  249.  It  is  error  for  the  court 
in  its  charge  to  assume  the  existence  of  a  fact  about  which  there 
is  a  conflict  of  testimony,  48  O.  S.  332.  The  record  must  show  that 
the  erroneous  instruction  was  material,  4  O.  8.  251.  There  is  no 
objection  if  technical  phrases  are  employed,  if  the  Jury  is  not 
misled,  14  0. 592.  If  the  verdict  is  in  favor  of  the  successful 
party  on  all  the  issues,  and  on  either  issue  he  is  entitled  to 
judinoient,  error  in  the  charge  as  to  one  of  the  issues  may  afford 
no  ground  of  reversal,  23  O.  S.  626.  If  the  charge  is  erroneous  the 
judgment  will  be  reversed  unless  it  clearly  appears  from  the 
record  that  the  party  complaining  was  not  prejudiced,  22  0. 8. 
1;  1  O.  S.  141;  15  O.  8.  179;  20  O.  8.  508;  25  O.  8.60;  30  6.  8.  222. 
If  the  charge,  though  not  in  the  abstract  erroneous,  is  calculated 
to  mislead  the  jury,  judgment  should  be  reversed,  5  0. 8.  4fi0; 
19  O.  8.  110,  157;  29  O.  S.  412;  2  O.  8.  44.  8o  if  an  erroneous 
charge  be  afterward  quaMfled  by  apt  words,  yet  il  it  be  uncer- 
tain what  the  rule  given  or  intended  to  be  given  reallySiiras,  the 
judgment  will  be  reversed)  22  O.  8. 1.  After  the  jurv  have  re- 
tired and  come  back  asking  for  further  instruction,  during  reg- 
ular session  of  court  and  the  parties  and  their  counsel  naye 
been  loudly  called  at  the  door,  it  is  not  error  for  the  court  to 
instruct  without  their  presence,  13  0. 8. 1.  Instructions  given 
Immediately  after  adjournment,  but  while  all  are  present,  and 
intended  as  the  act  of  the  court,  not  error,  13  0. 490. 

IS  error  could  have  made  no  difference  in  the  final  result,  it  la 
not  sufficient  ground  for  new  trial,  5  O.  88,  375.  When  the  court 
during  the  trial,  and  before  the  evidence  is  closed,  erroneously 
strikes  from  the  petition  one  of  the  causes  of  action,  the  error  is 
not  cured  by  instruction  to  the  jury  after  the  close  of  the  test!- 
inony  to  consider  the  matter  struck  out  as  restored,  and  to  have 
regard  to  the  testimony  applicable  thereto,  21  O.  8. 191.  When 
the  answer  set  forth  a  defense,  and  to  a  material  averment 
therein  there  is  no  reply,  the  court  must  charge  the  jury  that 
the  averment  must  be  taken  as  true,  33  O.  8.  304 ;  26  O.  8. 131.  If 
the  court  charges  that  certain  facts  can  be  presumed,  and  it  is 
shown  that  they  could  be  proved  on  a  new  trial,  the  judgment 
will  not  be  disturbed,  6  O.  409.  Where  the  whole  record  shows 
that  the  proper  judgment  was  rendered,  it  will  not  be  reversed, 
although  the  court  mistook  the  law  on  some  proposition,  14  O. 
502.  Instructions  which  are  correct  under  a  dinerent  state  of 
facts,  but  which  would  tend  to  mislead  the  jury,  properly  re- 
fused, 21 0.  8.  306.  Where  a  party  requests  the  court  to  charge 
certain  propositions  claimea  to  be  law  and  requests  the  court 
to  put  its  charge  in  writing,  it  is  the  duty  of  the  court  to  strike 
out  and  refuse  to  give  anv  matter  that  he  does  not  regard  as  law, 
and  it  is  error  to  say  to  the  jury  "  we  give  you  the  following  as 
correct  propositions  of  iaw,  except  so  far  as  modified  by  the 
general  charges  of  the  court, "  2  C.  C.  246. 

Bfifore  the  last  amendment  it  was  discretionary  with  the  court 
whetner  charges  requested  by  counsel  should  be  given  before 
or  after  argument,  3  u.  C.  305.    Where  no  exception  is  taken  at 
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the  trial  to  the  charge  of  the  court  to  the  jury,  a  judgment  will 
not  be  reversed  on  error,  upon  the  ground  of  error  in  the  chaige, 
without  reference  to  the  merits  oi  the  whole  case,  82  O.  8.  328. 
Where  the  error  complained  of  was  that  the  trial  court  omitted 
to  give  a  certain  charge,  but  the  error  was  not  included  in  a 
motion  for  a  new  trial,  nor  assigned  in  the  circuit  court,  the 
Sujpreme  Court  will  not  consider  it  except  for  special  reasons 
affirmatively  wpearing  on  the  record,  w  O.  S.  373.  Where  a 
single  proposition,  selected  from  the  charge  by  bill  of  exoep 
tions,  IS  claimed  to  be  erroneous,  and  other  propositions  to 
which  it  refers  are  not  in  the  record,  the  reviewing  court  will 

E resume  that  the  whole  charge  was  a  correct  statement  of  the 
iw  of  the  case,  33  O.  S.  444.  ui  an  action  for  causing  wrongful 
death,  an  instruction  to  the  jury  calculated  to  mislead,  emier 
as  to  the  real  issue  in  the  action^  or  as  to  who  are  the  benefici- 
aries, is  error,  28  O.  S.  191. 

An  exception  to  a  charge  can  not  be  saved  by  flline  the  charge  and 
exceptions  with  the  papers  in  the  case,  31 0.  S.  536 ;  nor  by  setting 
forth  the  charge  and  exception  on  the  journal,  81 0.  S.  431 ;  but  the 
objection  must  be  made  in  a  bill  of  exceptions  containing  the 
charge,  11 0.  S.  692.   Imperative  duty  of  court  to  give  charge  re- 

a  nested  to  jury  in  writing,  4  G.  C.  466.  Not  essential  that  judge 
biould  himself  have  written  every  part  of  charge.  Id.  Charge 
made  up  of  dififerent  disconnected  papers,  such  as  jury  could  not 
properly  read,  insufficient.  Id.  Instructions  to  jury  as  to  form  of 
verdict  after  they  had  retired  in  absence  of  counsel,  error,  11  Bull 
225.  Erroneous  proposition  in  final  summing  up  of  charge  not 
error  where  bv  compari  ng  the  whole  charge  it  is  apparent  the  jury 
were  not  misled,  4  C.  C.  ^9.  The  omission  to  charge  on  a  par- 
ticular question  is  not  error  where  no  charge  was  requested  upon 
it,  45  O.  S.  445, 452.  Where  the  charge  of  the  court  to  the  jury* 
was  manifestly  erroneous  as  to  a  material  issue  raised  by  the 
defense  and  the  record  does  not  disclose  all  the  evidence,  the 
judgment  should  be  reversed,  although  it  does  not  appear  that 
the  defendant  was  prejudiced  thereby,  40  O.  S.  189. 

A  mideading  or  erroneous  charge  of  the  court  will  be  presumed 
prejudicial  unless  the  contrary  appears  for  which  the  evidence 
itself  and  not  merely  what  it  tends  to  prove,  must  be  before  the 
reviewing  court,  88  O.  S.  632,  639.  It  is  not  error  to  refuse  to  give 
a  series  of  special  charges  if  the  law  oi  the  case  is  correctly  and 
fully  given  in  the  general  charge,  9  Bull  48.  Sending  back  to 
jury  room  a  second  time  special  charges,  not  error,  when,  4  C. 
C.  ^.  Better  practice  to  give  charges  asked  for  in  haec  verbal 
8  C.  C.  551.  Misleading  charge  on  subject  of  exemplary  dama- 
ges not  cured  by  verdict,  8  Bull  257.  i^or  to  charge  that  rail- 
road company  is  Uable  only  for  gross  negligence,  88  O.  S.  682. 
Where  a  party  presents  to  the  court  a  written  request  for  in- 
structions to  the  jury,  unless  he  is  entitled  to  have  it  given  in 
the  terms  in  which  it  is  expressed,  there  is  no  error  in  refusing 
it,  48  O.  8.  270.  The  court  may  assume  the  duty  of  directing 
what  verdict  shall  be  given  when  there  is  no  controversy  on 
the  facts  as  to  the  evidence,  45  O.  8.  883,  335.  Failure  to  define 
clearly  the  kinds  of  damage  for  which  defendants  were  jointly 
liable,  not  error,  no  request  to  charge  ttherefor  having  been 
made  and  the  verdict  being  clearly  supported  by  evidence  of 
joint  liability,  40  O.  8.  496.  Special  verdict  rendering  charge 
on  other  points  immaterial  unless  finding  prejudicial,  etc.,  45 
O.  8.  470.    Error  for  court  to  assume  existence  of  material  facts 
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in  dispute,  40O.S.  52;  43  0.S.33SS.  OmltBion  to  give,  when  error 
not  assigned  in  court  below.  46  O.  S.  373.  Instructions  fflyen  to 
jurr  bylusticeof  peace  in  the  course  of  a  trial  before  nlm  are 
reviewable  on  error,  29Bulll02.  A  charge  wbich  contains  sub- 
stantially incorrect  statements  of  evidence  offered  upon  the  trial 
is  erroneous,  7  C.  C.  327.  A  charge  that ' '  a  contract  for  purchase  of 
goods  on  credit,  made  with  intent  on  part  of  purchaser  not  to 
pav  for  them  is  fraudulent,  and  if  the  purchaser  has  no  reason- 
able expectation  to  pay,  it  is  equlyalent  to  an  intention  not  to 
pay,*'  a  correct  statement  of  the  law.  31  O.  8. 162 ;  27  Bull  216. 
Courts  have  ipower  in  the  interest  of  Justice  to  admit  further 
evidence  after  a  cause  has  been  finally  submitted  and  the  Jury 
are  deliberating  on  their  verdict,  26  Bull  65.  Exception  to  charge 
as  being  too  general  is  not  to  be  sustained  unless  there  are  wt- 
qnests  which  would  make  it  more  specific  which  are  refused,  9 
C.C.46. 

§  5191.  When  jwej  may  view  jfiMM  or  propertj.  The 
courti  when  of  opinion  it  is  proper  for  the  jurors  to  have 
a  view  of  the  property  whicn  is  the  suhject  of  litigation, 
or  of  the  place  m  which  any  material  fact  occurred, 
may  order  them  to  be  conducted  in  a  body,  under  the 
charge  of  an  officer,  to  the  place,  which  shall  be  shown 
to  them  by  a  person  appointed  by  the  court  for  that  pur^ 
pose ;  and  while  the  jurors  are  thus  absent,  no  person, 
other  than  the  person  so  appointed,  shall  speak  to  them 
on  any  iuibject  connected  with  the  trial.  [51  v.  57^ 
§267;  8.  AC.  1023.] 

A  view  ui)der  g  5189i  and  5191  is  solely  to  enable  the  Jury  to 
apply  the  testimony  adduced  upon  the  trial  and  an  instruction 
that  the  Jory  must  consider  such  view  is  error,  7  C.  C.  186;  9  Id. 
33 ;  35  Bull  182.    See  19  Bull  258. 

2  M98.  Jury  may  decide  in  ooort,  or  retire  for  delibex»> 
tUm  in  ouitody  of  oi&oer.  When  the  case  is  submitted, 
the  jury  may  decide  in  court,  or  retire  for  deliberation; 
if  the  lurors  retire,  they  must  be  kept  together  in  some 
convenient  place,  under  the  charge  of  an  officer,  until 
•  they  agree  upon  a  verdict,  or  are  discharged  by  the  court, 
subject  to  the  discretion  of  the  court,  to  permit  them  to 
separate  temporarily  at  night,  and  at  their  meals ;  the 
officer  having  them  under  his  charge  shall  not  suffer  any 
communication  to  be  made  to  them,  nor  make  any  him- 
self, except  to  ask  them  if  they  have  agreed  upon  their 
verdict,  unless  by  order  of  the  court ;  and  he  shall  not, 
before  their  verdict  is  rendered,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon.    [61  v.  57,  ?  268 ;  S.  &  C.  1023.] 

See  i  5306,  notes. 

2  5198.  Admonition,  if  jurors  permitted  to  lepaxate. 
If  the  jurors  be  permitted  to  separate,  either  durinff  the 
trial,  or  after  the  case  is  submitted  to  Uiem,  they  shall  be 
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admonished  by  the  court  that  it  is  their  duty  not  to  con- 
verse with,  nor  suffer  themselves  to  be  addressed  by,  anjr 
other  person,  on  any  subject  of  the  trial,  and  that  it  is 
their  duty  not  to  form  or  express  an  opinion  thereon, 
until  the  cause  is  finally  submitted  to  them.  [51  v.  57, 
i  269  ;  S.  &  C.  1023.] 

The  court  is  not  required  to  repeat  an  admonition.  2  C.  S.  0.  R. 
182.    Waiver  by  failure  to  except,  12  Bull  W7 ;  see  33  Bull  90. 

J  5194.  Pnrther  instmotions  when  Jurors  disagree. 
After  the  jurors  have  retired  for  deliberation,  if  there  be 
a  disagreement  between  them  as  to  any  part  of  the  tes- 
timony, or  if  they  desire  to  be  informed  as  to  any  part 
of  the  law  arising  in  the  case,  they  may  request  the 
officer  to  conduct  them  to  the  court,  where  the  in- 
formation upon  the  matter  of  law  shall  be  given  ;  and 
the  court  may  give  its  recollection  as  to  the  testimony 
on  the  point  in  dispute,  in  the  presence  of,  or  after 
notice  to,  the  parties  or  their  counsel.    [51  v.  57,  ^  270.] 

Cases  discussed  as  to  notice  in,  10  C.  C.  395. 

The  section  is  applicable  to  criminal  as  well  as  to  civil  cases, 
85  O.  8.  421.  It  is  error  for  ^  judge,  during  a  recess  of  his  court, 
and  in  the  absence  of  the  party  and  his  counsel,  and  without 
notice  to  them,  to  give  instructions  to  the  jury,  to  whom  the  case 
has  been  submitted,  8  O.  S.  211 ;  but  where  the  parties  and  their 
counsel,  being  called  or  sent  for,  fail  to  attend,  it  ii^  not  error  for 
the  court  further  to  Instruct  the  jury  in  their  absence,  18  O.  S.  1 ; 
see  1 D.  827;  Id.  512;  2  C.  S.  C.  R.  36  ;  11  Bull  225.  5  C.  C.  875. 

i  5196.  Discharge  of  jury  before  verdict  The  jury 
may  be  discharged  by  the  court  on  account  of  the  sick- 
ness of  a  juror,  or  any  accident  or  calamity  requiring  its 
discharge,  or  by  consent  of  both  parties,  or  after  the 
jurors  have  been  kept  together  until  it  satisfactorily  ap- 
pears that  there  is  no  probability  of  their  agreeing. 
[51  V.  57,  i  271 ;  a  &  C.  1024.] 

Errors  waived  when  jury  discharged  by  consent,  1 0.  S.  386. 

i  5196.  When  oauie  to  be  retried.  When  the  jury  is 
discharged  after  the  cause  is  submitted,  or  during  the 
trial,  the  camse  may  be  tried  again  immediately,  or  at  a 
future  time,  as  the  court  may  direct.  [51  v.  67,  i  272 ; 
S.  &  C.  1024.] 

i  5197.  Betum  of  verdiot.  When  the  jurors  agree 
upon  their  verdict,  it  must  be  reduced  to  writing,  and 
signed  by  the  foreman;  they  must  then  be  conducted 
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into  court,  tbeir  names  called  by  the  clerk,  and  the  ver- 
dict rendered  by  the  foreman ;  and  the  clerk  must  read 
the  verdict  to  the  jnrj,  and  make  inquiry  whether  it  is 
their  verdict.    [51  v.  57,  ??  273,  274 ;  S.  &  C.  1024] 

That  a  verdict  was  not  in  writing  was  held  not  ground  for  a 
new  trial  under  the  criminal  code,  19  O.  S.  579. 

2  6198.  When  jury  most  be  sent  out  again  fn  farther 
deliberation.  If  a  juror  disagree,  or  if,  when  the  juir  is 
polled,  a  juror  answer  in  the  negative,  or  if  the  verdict 
18  defective  in  matter  of  substance,  the  jury  must  be 
sent  out  again,  for  further  deliberation;  and  either 
party  may  require  the  jury  to  be  polled,  which  shall  be 
done  by  the  clerk  or  court  asking  each  juror  if  it  is  his 
verdict.    [51  v.  57,  §?  273,  274 ;  8.  A  Q  1024.] 

See  8  O.  405. 

{5199.  Diioharge.  When  verdict  eomoted.  If  no 
disagreement  be  expressed,  and  neither  party  require 
the  jury  to  be  polled,  or,  on  the  polling,  each  juror  answer 
in  the  affirmative,  the  verdict  is  complete,  and  the  jury 
shall  be  discharged  from  the  casej  and  if  the  verdict 
be  defective  in  form  only,  it  may,  with  the  assent  of  the 
jurors,  before  they  are  discharged,  be  corrected  by  the 
court.    [51  V.  57,  g  273,  274 ;  S.  &  C.  1024.] 


And  under  the  former  practice,  2  O.  31 ;  3  O.  384 ;  W.  645 ; 
2  C.  8.  C.  R.  132 ;  but  not  oy  a  court  of  error,  6  0. 228 :  9  0. 181 ; 
nor  after  the  verdict  is  received  and  the  jury  discharged,  11 0. 472. 

i  5200.  Speoial  and  general  verdiot.  The  verdict  of  a 
jury  must  be  either  general  or  special ;  a  general  verdict 
IS  that  by  which  the  jury  finds,  ^nerally,  upon  all  .or 
anv  of  the  issues^  in  favor  of  either  the  plaintifif  or 
defendant :  a  special  verdict  is  that  by  which  the  jury 
finds  the  lacts  only,  and  it  must  prtoent  the  facts  as 
established  by  the  evidence,  and  not  the  evidence  to 
prove  the  facts ;  and  the  facts  must  be  so  presented  that 
nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law.     [51  v.  57,  ?  275 ;  S.  <&  C.  1024.] 

Upon  the  trial  of  an  issue  of  fact,  a  special  verdict  should 
find  facts  to  which  the  law  gives  a  determinate  effect,  conclusive 
of  the  issue;  and  no  judgment  can  be  rendered  on  findings  Of 
facts  which  are  in  the  nature  of  evidence  only,  and  are  not  in 
law  conclusive  upon  the  questions  at  issue,  10  O.  S.  148;  see  20 
0. 168, 231 ;  12  O.  8. 175 ;  see  45  O.  S.  470 :  12  O.  S.  175. 
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2  5201.  wnen  Jury  may  render  general  or  ipecial  ver- 
dict. In  all  actions  the  jury,  unless  otherwise  di- 
rected by  the  court,  may,  in  its  discretion,  render 
either  a  general  or  a  special  verdict ;  but  the  court 
shall,  at  the  request  of  either  party,  direct  them  to 
give  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues,  and  in  all  cases,  when  requested  by  either 
party,  the  court  shall  instruct  the  jurors,  if  they 
render  a  general  verdict,  to  find  specially  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and 
shall  direct  a  written  finding  thereon,  and  the  ver- 
dictand  finding  must  be  filed  with  the  clerk  and  en- 
tered on  the  journal.    [91  v.  298 ;  51  v.  57,  i  276.1 

The  right  of  the  court  to  direct,  8  O.  S.  570,  and  of  tbe  jUiy 
to  render  a  special  verdict,  discretionary,  12  O,  S.  618. 

§  5202.  Special  findings  control  general  verdict.  When 
the  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  the  latter,  and  the 
court  may  give  judgment  accordingly.  [51  v.  57,  ?  277 ; 
a  &  C.  1026.] 

28  O.  S.  200;  33  O.  S.  246;  2  C.  C.  R.  56;  Id.  366;  8  Kas.  668;  6 
Abb.  n.  8.  251 ;  13  Barb.  153 ;  19  Bull  204,  214 ;  45  O.  8. 471, 

i  5208.    When  jury  mnst  aaseie  amount  of  recoverj. 

When,  by  the  verdict,  either  party  is  entitled  to  recover 

money  of  the  adverse  party,  the  jury,  in  its  verdict, 

most  assess  the  amount  of  recovery.    [51  v.  57,  i  278 ; 

S.  &  C.  1026.] 

But  if  the  lang^uage  of  the  verdict  is  such  that,  when  read  in 
connection  with  the  record,  the  amount  assessed  for  the  plaintiff 
can  not  be  ascertained  without  reference  to  the  evidence  offered 
on  the  trial,  no  judgment  can  properly  be  entered  on  the  ver- 
dict, 33  O.  S.  52. 

SUBDIVIBIOK  m.      TBIAIi  BY  THE  COUBT. 

i  5204.    Waiver  of  trial  by  jury.    In  actions  arising 
•  on  contract,  the  trial  by  jury  may  be  waived  by  the 
parties,  and  in  other  actions  with  the  assent  of   the 
court,  in  the  following  manner : 

1.  by  the  consent  of  the  partv  appearing,  when  the 
other  party  fails  to  appear  at  the  trial,  by  himself  or 
attorney. 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered  on  the  jour- 
nal.   [51  V.  57,  i  279 ;  S.  &  C.  1026.] 

A  party  waives  his  right  to  a  jury  where  he  suffers  his  case 
to  be  tried  without  objection  until  after  the  Issues  are  found 
asainst  him,  17  0. 8. 72  j  and  where  a  case  is  regularly  set  down 
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for  trial  on  submission  lor  several  terms,  and  both  parties  pre- 
pare to  try  it,  this  is  a  waiver  of  a  jury  trial,  1 C.  8.  C.  R.  164: 
out  up  to  the  time  of  trial  either  partv  may  appear  and  demand 
a  jury,  1  Bull  110.  Where  a  case  triable  by  jury  has  been  set  in 
a  submitted  room,  and  no  notice  of  its  setting  is  given  to  the 
opposite  counsel,  it  is  error  in  the  court  to  render  judgment 
by  submission,  9  Bull  908.  Where  judgment  is  rendered  on 
default  in  an  action  on  an  account,  there  is  no  error  for  which 
the  judgment  will  be  reversed,  25  O.  8.  635.  In  replevin  the 
plaintiff  failing  to  appear,  the  defendant,  with  the  assent  of  the 
court,  may  waive  a  jury,  and  the  court  finding  for  him  may 
assess  his  damages  without  a  jury,  2  Clev.  Rep.  114.  A  party 
may  waive  his  right  to  a  jury  trial  by  acts  as  well  as  by  words. 
And  where  in  a  case  of  whicn  the  court  of  common  pfeaa  hav- 
ing jurisdiction,  the  parties  mav  also  by  consent  waive  juris- 
diction to  try  the  case  without  a  jury,  the  record  shows  that  the 
parties  appeared  and  neither  demanded  nor  waived  a  jury,  but 
without  objection  submitted  .the  case  to  the  court  upon  the 
pleadings,  evidence,  and  argument  ojf  counsel,  it  is  not  error 
lor  the  court  to  proceed  to  final  judgment  in  the  case.  An  ob- 
jection by  the  defeated  party  first  made  after  such  submission 
and  judgment  comes  too  late,  50  O.  8.  373.  The  section  does  not 
impair  the  right  of  trial  by  jury.  The  inconvenience  of  being 
compelled  to  take  an  appeal  has  not  been  regarded  as  impair- 
ing the  right,  49  O.  8.  681.    Generally,  4  C.  C.  810. 

i  5805.  What  the  eourt  must  itate  in  iti  flndingf . 
Upon  the  trial  of  questions  of  fact  hj  the  court,  it  shall 
not  be  necessary  for  the  coart  to  state  its  finding,  except, 
generally,  for  the  plaintiff  or  defendant,  unless  one  oi 
the  j;>arties  request  it,  with  the  view  of  excepting  to  the 
decision  of  the  court  upon  the  questions  of  law  involved 
in  the  trial,  in  which  case  the  court  shall  state  in  writing 
the  conclusions  of  fact  found,  separately  from  the  con- 
clusions of  law.    [51  V.  57,  g  280 ;  S.  &  C.  1026.] 

If  the  court  refuse  the  request  of  a  party  to  make  such  special 
finding,  the  judgment  against  him  will  be  reversed,  unless  it 
clearly  appears  that  he  was  not  prejudiced  thereby.  38  O.  S.8P ;  8 
N.  P.  13 ;  out  if  the  party  makes  no  request  for  a  flucnng  ivider  this 
section,  and  an  issue  is  found  against  him,  he  can  not  stand  by 
when  the  journal  entry  la  madid,  make  no  objection  to  its  form 
or  entry,  and  afterwards  avail  himself  of  inconsistencies  In  the 
statement  of  the  steps  by  which  the  court  reached  its  conclu- 
sions, 12  O.  S.  1 ;  and  if  a  party,  at  the  time,  makes  no  objection 
to  the  sufficiency  of  the  lacts  found,  he  must  submit  to  such 
Judgment  as  the  facts  found  require,  38  O.  S.  416.  When  the 
court,  being  requested  to  state  separately  its  conclusions  of  law 
and  fact,  makes  a  sufficient  finding  of  the  facts  and  renders  a 
final  judgment  thereon,  the  Judgment  itself  is  to  be  regarded  as 
a  statement  of  the  court's  conclusions  of  law,  within  the  mean- 
ing of  this  section,  22  0. 8.  88.  When  such  finding  of  facts  is  im- 
perfect, in  that  it  is  too  general  in  its  terms  and  does  not  specif- 
ically find  the  facts  in  issue,  but  is  not  excepted  to  on  that 
ground,  and  the  record  shows  that  it  is  sustained  by  the  evi- 
dence, fudgment  will  not  be  reversed  for  the  defect.  Id.;  nor  be- 
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cause  the  court  erred  in  its  statement  of  the  law  applicable  to  a 
state  of  facts  not  found  by  the  court  or  shown  by  the  evidence, 
If  it  sufficiently  appears  from  tho  record  that  the  judgment  was 
warranted,  Id.    Requests  for  findings,  when  to  be  made,  1  N.  P. 
188. 

The  facts  found  must  be  sufficient  in  themselves  to  authorisEe 
the  judgment  rendered.  35  O.  S.  623;  and  if  the  f}ndlTi|g  of  facts 
admits  of  a  construction  which  will  support  the  iudgmeDt,  that 
construction  will  be  adopted,  25  O.  S.  2a5 ;  but  sucn  fincHng  must 
contain  the  /acto  to  which  the  law  gives  a  determinate  effect, 
conclusive  upon  the  issue,  10  O.  S.  148 :  520.  S.  362.  When  a  fact  is 
admitted  by  the  pleadings,  and  no  evidence  oflfered  to  disprors 
it,  it  is  error  for  the  court,  when  special  findings  are  requested 
under  this  section,  to  state  the  facts  contrary  to  such  admission. 
28  0. 8. 473. 

Xf  the  court  make  a  special  finding  of  facts  and  render  judg- 
ment thereon,  the  same  may  be  reviewed  on  error,  though 
not  made  at  the  request  of  either  party,  35  O.  S.  113.  Where 
a  motion  for  a  new  trial,  on  the  ground  that  such  special 
findings  are  contrarv  to  the  evidence,  has  been  overruled  and 
exceptions  taken,  and  the  whole  testimony  embodied  in  a  bill  of 
exceptions,  the  reviewing  court,  having  found  the  error  com- 
plained oi  to  exist,  will  look  into  the  whole  record  to  ascertain 
whether  the  error  was  prejudicial  to  the  party,  23  O.  8.  473. 
While  the  opinion  of  the  court  in  deciding  a  case  may  be  in 
such  terms  as  to  constitute  a  finding  of  facts  under  this  section, 
yet  the  practice  of  making  an  opinion  a  substitute  for  such  find- 
ing is  irr^irular ;  and  where  the  law  and  facts  are  blended,  the 
opinion  will  not  be  regarded  as  a  substantial  compllanoe  with 
thlssection,  310.  8.  650;  34  0.  S.  442. 

Where  the  condusions  of  fact  are  found  separately  from 
the  conclusions  of  law,  a  question  as  to  the  sufficiency  of  the 
evidence  upon  which  findings  of  fact  were  made  by  the 
court,  can  only  be  raised  by  a  bill  of  exceptions,  30  O.  8.  92. 
In  an  action  on  a  promissory  note,  a  special  finding  of  fact 
that  the  maker  can  not  read  or  write  is  not  equivalent  to  a 
finding  that  he  was  free  from  fault  or  negligence,  36  O.  8.  530. 
The  opinion  of  the  court  in  deciding  a  case,  in  which  the  facts 
and  law  are  stated  generally,  can  not  by  bill  of  exceptions 
be  made  a  substitute  for  the  statement  of  "the  conclusions  of 
fact  found  separately  from  the  conclusions  of  law,"  31 0.  8.  650. 
In  the  absence  of  all  showing  to  the  contrary,  the  general  find- 
ing and  judgment  will  be  presumed  to  include  all  issues  made 
in  the  case  not  specially  passed  on,  33  O.  S.  410.  In  order  to  have 
the  decision  reviewed  on  questions  of  law,  where  there  is  a  sep- 
arate finding  of  facts,  a  motion  for  a  new  trial  is  not  neces- 
sary, 34  O.  8.  1.  The  findings  of  a  court  upon  an  issue  of 
fact,  Uke  a  special  verdict  found  by  a  iury  upon  an  issue  of  fact, 
if  incomplete,  can  not  be  helped  out  by  an  intendment  or  pre- 
sumption to  insert  findings  wnich  are  omitted,  16  Bull  354.  Writ- 
ten opinion  of  the  court  which  does  not  state  the  conclusions 
of  all  the  vital  facts  separately  from  the  conclusions  of  law,  is 
not  a  compliance  with  this  section,  19  Bull  121.  The  refusal  of 
a  court  in  a  special  finding  of  facts  to  find  certain  facts,  arising 
on  the  evidence  which,  if  found,  would  not  have  necessitated 
the  rendition  of  a  different  judgment  is  not  ground  for  reversal. 
8  Bull  259,  260.  Must  be  manifestly  against  weight  of  evidence, 
1  N.  P.  355. 

1 6206.   ProYlslom  applicable  to  trial  by  court.    The 
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proTuions  of  this  chapter  respecting  trials  by  ixxry  shall 
apply,  so  far  as  they  are  in  their  nature  applicable,  to 
trials  by  the  court.    [51  v,  57,  i  303 ;  S.  &  C.  1034.] 

i  6207.  Trial  of  agreed  eases  by  the  oonrt.  Parties  to 
a  question  which  might  be  the  subject  of  a  ciyil  action, 
may,  without  action,  agree  upon  a  case  containing  the 
facts  upon  which  the  controversy  depends,  and  present  a 
submission  of  the  same  to  any  court  which  would  have 
jurisdiction  if  an  action  were  brought;  but  it  must  ap- 
pear by  affidavit  that  the  controversy  is  real,  and  the 
proceedings  in  good  faith,  to  determine  the  rignts  of  the 
parties;  and  the  court  shall,  thereupon,  hear  and  deter- 
mine the  case,  and  render  judgment,  as  if  an  action  were 
pending.     [51  v.  57,  i  495 ;  S.  &  C.  1094.] 

The  case  submitted  must  be  an  agreed  statement  of  facts 
which  might  be  the  subject  of  a  civil  action,  and  upon  which  a 
judgment  may  be  rendered  as  if  an  action  were  pending  thereon, 
SO  O.  S.  120:  see  2  Bull  81 ;  6  Rec.  73 ;  and  where  a  case  submit- 
ted under  this  section  merely  propounds  questions  of  law,  with- 
out an  agreed  statement  of  facts  on  which  a  Judgment  can  be 
rendered,  the  court  should  dismiss  the  cause  without  judgment 
and  without  costs,  Id.  A  motion  for  a  new  trial*  or  a  bill  of  ex- 
oeptions,  is  not  required  in  proceedings  in  error  under  this  sec- 
tion, 22  O.  8.  149.  No  pleadings  necessary.  85  O.  S.  586.  Agreed 
statement  can  not  be  withdrawn  except  by  leave,  13  0. 8. 574. 
Parties  having  submitted  the  case  in  the  lower  court,  can  not 
complain,  in  a  proceeding  in  error,  that  the  necessary  parties 
were  not  before  the  court,  8  C.  C.  1. 

i  6208.  Beoord  in  agreed  case.  The  case,  the  submis- 
sion, and  the  Judgment,  shall  constitute  the  record.  [51 
v. 57, {496;  S. AC.  1095.] 

§  6309.  Judgment.  SiBversal.  The  judgment  shall 
he  with  costs,  may  be  enforced,  and  shall  be  subject  to 
reversal,  in  the  same  manner  as  if  it  had  been  rendered 
in  an  action,  unless  otherwise  provided  in  the  submis- 
sion.    [51  V.  57,  §  497 ;  S.  &  C.  1095.] 

SUBDIVIBION  nr.      TBIAL  BY  REFEREES. 

i  6210.    All  issues  may  be  referred  by  consent.    All  or 

any  of  the  issues  in  the  action  or  proceeding,  whether 

of  fact  or  of  law,  or  both,  may  be  referred  by  the  court, 

or  a  judge  thereof  in  vacation,  upon  the  written  consent 

of  the  parties,  or  upon  their  oral  consent  in  court, 

entered  upon  the  journal.     [51  v.  57,  ?  281 ;  69  v.  109, 

§287;  a  AC.  1027.] 

See  7  O.  (Pt.  2)  62;  22 0. 8. 372;  1  Kas.  324;  3  Id.  18;  4  Id.  819: 
8  Neb.  94 ;  5  Id.  154.  Consent  will  be  presumed  when  the  record 
fails  to  show  that  objections  were  made  to  the  reference,  6  Neb. 
382.   Where  the  reference  was  made  on  motion  of  the  defendant, 
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he  can  not  object  that  there  was  no  afieement  to  refer,  26  O.  S. 
567.  An  appeal  vacated  the  report  under  former  statutes,  7  O.  S. 
129;  25  0.  S.  402. 

i  6811.  When  the  conrt  may  order  a  reference  with- 
out oonsent.  When  the  parties  do  not  consent,  the  court, 
or  a  judge  thereof  in  vacation,  may,  upon  the  appiica- 
tion  of  a  party,  or  of  its  or  his  motion,  direct  a  refer- 
ence in  any  case  in  which  the  parties  are  not  entitled  hy 
the  constitution  to  a  trial  by  jury.  [51  v.  57,  §  282 ;  69 
V.  109,  i  287 ;  S.  &  C.  1027.] 

i  5212.  Beferenoe  in  vacation.  If  a  referee  die,  or  be 
disabled,  or  refuse  to  serve,  a  judge  of  the  court  in  which 
the  action  is  pending  may,  in  vacation,  appoint  another 
person  to  take  his  place,  or  again  direct  a  reference  as 
provided  in  the  two  preceding  sections.    [69  v.  109,  i  287.] 

i  6218.  Trial  before  referee.  Beport,  exoeptions,  and 
Judgment.  The  trial  bv  referees  shall  be  conducted  in  the 
same  manner  as  a  trial  by  the  court  ( 1 ) ;  referees  may  sum- 
mon and  enforce  the  attendance  of  witnesses,  admmister 
all  necessary  oaths  in  the  trial  of  the  case,  and  grant 
adjournments,  the  same  as  the  court;  they  must  state  the 
facts  found,  and  the  conclusions  of  law,  separately  (2),  and 
their  decision  must  be  given,  and  mav  be  excepted  to  and 
reviewed,  in  like  manner  (3);  their  report  upon  the 
whole  issue  shall  stand  as  the  decision  of^  the  court,  and 
judgment  (4^  maybe  entered  thereon  in  the  same  manner 
as  u  the  action  had  been  tried  by  the  court:  when  the 
reference  is  to  report  the  facts,  the  report  shall  have  the 
effect  of  a  special  verdict  (5);  and,  when  the  court  di- 
rects it  to  be  done,  the  referee  shall  reduce  the  testimony 
of  the  witnesses  to  writing,  and  require  them  severally 
to  subscribe  the  same.  [51  v.  57,  $  283:  64  v.  144,  J  1; 
S.  &  C.  1027 ;  S.  &  S.  579.] 

1.  7  O.  S.  129;  1  Clev.  B.  226;  2  Id.  9.  Submission  to  the  re- 
port is  a  waiver  of  a  jury,  22  O.  S.  372.  The  evidence  need  not  be 
reduced  to  writing,  7  O.  H.  129.  Amended  or  supplemental 
pleadings  may  be  filed  during  the  progress  of  the  cause  before 
the  referee.  83  O.  S.  836-356.  2.  1 C.  S.  C.  R.  241.  3.  S3  O.  8. 336; 
7  O.  S.  129, 132 ;  2  Clev.  R.  9.  Motion  for  new  trial  must  be  made 
before  ref eree,  1 C.  8.  C.  R.  841.  Motion  to  confirm  report  waives 
exceptions,  9  Kec.  650.  Order  refusing  to  set  aside  not  appeal- 
able. 26  0. 8. 439 ;  33  Id.  836.  4.  Without  motion  or  notice.  1 C.  8. 
C.  R.  241,  or  contrary  to  the  report,  41 0. 8. 81.  The  court  may,  in 
its  discretion,  order  a  recommittal  of  the  report.  22  0. 8. 372;  83 
0. 8. 336;  may  order  referee  to  file  a  supplemental  report,  33  0. 8. 
886;  may  examine  the  testimony,  2  Bull  33;  but  if  no  exception 
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if  taken  to  the  competency  and  relevancy  of  testimony  at  the 
time  it  was  offered,  and  properly  noted,  and  if  the  referee  was 
not  required  to  state  the  facts  found  and  condusions  of  law  sepa- 
rately, the  report  can  not  be  re-examined,  3  W.  L.  Q  251 ;  2D. 
216.  A  majority  of  the  referees  may  report,  Id.;  but  the  report 
of  a  majority  has  eifect  only  as  a  report,  16  O.  S.  573.  Judgment 
not  including  costs  irregular,  1 C.  8.  C.  R.  ito.  5.  See  7  0. 8. 129; 
250.  8.  402.  Uistinction  between  referee  and  master  commis- 
sioner, 2  C.  C.  R.  103, 106.   See  as  to  notice,  90  Bull  309. 

§  6214.  How  rtfBVBM  ohofea.  In  all  cases  of  refer- 
ence, except  when  an  infant  is  a  party,  the  parties  may 
agree  upon  a  suitable  person  or  persons,  not  exceeding 
three,  and  the  reference  shall  be  ordered  accordingly; 
and  II  the  parties  do  not  agree,  the  ooart  shall  appoint 
referees,  not  exceeding  three,  who  shaU  be  free  from  ex- 
ception.   [51  T.  67, }  284 ;  S.  &  0. 1027.] 

1 6816.  When  reforenee  may  be  made  by  probate  eoirt. 
A  reference  as  provided  in  this  chapter  can  not  be  or- 
dered by  a  probate  court,  unless  by  consent  of  the  par- 
ties to  the  reference,  and  the  referees.  [51  y.  57, )  285 ; 
a  A  G.  1027.] 

{6816.  BafsroM  must  sign  bill  of  ozeeptions.  The 
referees  shall  sign  any  true  exceptions  taken  to  an  order 
or  decision  by  them  made  in  the  case,  and  return  the 
same  with  their  report  to  the  court  which  made  the  ref- 
erence.   [51  y.  57,  2  286 ;  S.  <Sc  C.  1028.] 

When  no  exceptions  are  taken,  the  referees'  finding  of  facts 
will  be  conclusive.  6  Neb.  378.  Motion  for  new  trial  necessary 
to  obtain  re^ew  of  decision,  11  Neb.  129.  Action  of  court  on 
motion  to  recommit  report  not  subject  to  review,  22  O.  8.  372; 
83  O.  8.  336. 

^  6117.  Oath  of  refbrees.  The  referees-  must  be  sworn 
well  and  faithfully  to  hear  and  examine  the  cause,  and 
to  make  a  just  and  true  report  therein,  according  to  the 
best  of  their  understanding ;  and  the  oath  may  be  ad- 
ministered by  any  person  authorized  to  take  depositions. 
[51  V.  57,  ?  288 ;  8.  <&  C.  1028.] 

Waiver  of  omission  to  take  oath  by  proceeding  to  trial  with- 
out objection,  5  Neb.  126, 156. 

i  6818.  Compensation  of  referees.  The  referees  shall 
be  allowed  such  compensation  for  their  services  as  the 
court  deems  just  and  proper,  which  shall  be  taxed  as  a 
part  of  the  costs  in  the  case.    [51  v.  57,  i  289 ;  S.  <fe  C.  1028.] 

SUBDIVISION  y.     TRIAL  BY  MASTER  COMHISSIONEB8. 

i  6810.  Xaster  commissioners,  appointment  of.  The 
court  of  common  pleas  may  appoint,  in  each  county, 
such  number  of  persons  as  may  be  necessary,  to  be  mas- 
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ter  commiBBioners,  who  shall  hold  their  office  for  the 
term  of  three  years,  unless  removed  by  the  court  for 
good  cause ;  and  the  master  commissioners  so  appointed 
shall  have  power  to  administer  all  oaths  required  in  the 
discharge  oi  their  official  duties,  or  authorized  to  be  ad* 
ministered  by  the  laws  of  this  state.  [65  y.  40,  }  611 ; 
S.  &  S.  573.] 

i  5220.  Oath  aad  bond  of  master  oommiMioner.  Be- 
fore a  master  commissioner  enters  upon  the  duties  of  his 
office  he  must  be  sworn  to  perform  them  faithfully,  and 
shall  also,  with  surety,  to  be  approved  by  the  court,  exe- 
cute an  undertaking  to  the  state  of  Ohio,  in  such  sum  as 
the  court  shall  direct,  to  the  efifect  that  he  will  pay  over 
all  money,  and  faithfully  discharge  the  duties  of  his 
office;  the  court  may,  at  any  time,  require  a  master  com- 
missioner to  Rive  other  or  further  security,  and  in  de- 
fault thereof,  by  a  day  fixed  by  the  court,  ms  office  shall 
thereby  be  vacated;  and  the  undertaking  shall  be  filed  in 
the  office  of  the  county  auditor,  and  may  be  sued  upon 
as  provided  in  i  4994.    [61  v.  57,  §  612 ;  8.  &  C.  1136.] 

i  6221.    Special  master  commissioner.    The  court  may 

appoint  a  special  master  commissioner,  who  shall  M 

sworn  faithiully  to  discharge  his  duties,  and  who  may 

administer  all  necessary  oaths  on  any  hearing  before 

him.    [65  v.  40,  ?  611 ;  S.  &  S.  573.] 

Not  required  to  give  bond,  15  O.  S.  548.  Judicial  sale  may  be 
made  by  special  master,  Id. 

{  5222.    What  actions  may  be  referred  to  master  com- 

miiisioneT,  and'  how.    The  court,  or  a  judge  thereof  in 

vacation,  may,  upon  motion  of  a  party,  refer  an  action  in 

which  the  parties  are  not  entitled  to  a  trial  by  jury  (1), 

to  a  regular  or  special  master  commissioner,  to  take  the 

testimony  (2)  in  writing,  and  report  the  same  to  the 

court,  and  therewith  his  conclusions  on  the  law  and 

facts  involved  in  the  issues,  which  report  may  be  ex" 

cepted  to  by  the  parties,  and  confirmed,  modified,  or  set 

aside  by  the  court  (3).    [65  v.  40,  §  611 ;  8.  A  8. 573.] 

1.  To  marshal  assets,  W.  261 ;  to  ascertain  chattel,  mortgagor's 
interest  on  execution,  1 H.  509;  in  specific  performance  for  an 
account,  W.  706;  valuation  of  leasehold,  22  O.  8.  467.  It  has 
been  held  that  the  consent  of  plaintiff  to  a  reference  is  not 
necessary  in  an  action  on  a  oomplicated  account,  1  C.  S.  C.  R.  69 ; 
contra,  that  the  consent  of  both  parties  must  be  obtained,  7  O. 
(Pt.  2)  62.   When  the  parties  have  consented  to  a  reference,  and 
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the  master  has  filed  bis  report,  neither  party  is  entitled  to  ha>Te 
the  same  issues  sent  to  a  jury,  2  C.  8.  C.  R.  5.  A  reference  is  dis- 
cretionary with  the  court,  W.  532,  536.  2.  Admissible  after 
witness'  death,  14  O.  S.  434.  8.  The  report  may  be  confirmed  on 
motion  without  setting  the  case,  2  C.  8.  C.  R.  10.  It  is  subject  to 
review,  1 G.  8.  C.  R.  176.  An  appeal  does  not  vacate  it,  2  C.  C.  R. 
103 ;  lid.  348 ;  7  O.  8. 129.  Questions  open  on  appeal,  13  0. 505; 
2  W.  L.  M.  581.  Re-reference  by  appellate  court  to  same  master, 
1 0.  270.  Acquiescence  in  submission  binds  party,  Id.  Parties 
can  not  object  to  supplemeutal  report  of  master  correctinK  a 
mistake,  W.  526,  529.  An  order  confirming  a  master's  report, 
a  final  order«  1 0.  8. 611,  but  not  one  referring  a  case  to  a  master 
to  report,  II  Bull  105;  18  O.  408,  421.  Bill  of  exceptions  not 
embodying  report,  15  O.  8.  399. 

i  5228.  Powers  and  duties  of  ouuiter  oommiftioBen. 
A  master  commissionery  or  special  master  oommissioner, 
may  sammon  and  enforce  the  attendance  of  witnesses, 
and  grant  adjoamments,  the  same  as  the  court;  and 
when  the  court  directs  it  to  be  done,  shall  require  the 
witnesses  seyerally  to  subscribe  their  testimony.  [^  ▼•  40, 
?  611 ;  64  V.  144,  8  1 ;  S.  <&  S.  573,  679.] 

i  5224.  Compensatioii  of  master  oommiitioBon.  A 
master  commissioner  or  special  master  commissioner 
shall  be  allowed  such  fees  as  are  allowed  for  similar 
seryioes  to  other  officers.    [51  y.  57,  }  613 ;  S.  &  C.  1136.] 

Master  commissioner  can  not,  in  his  own  name,  prosecnte 
error  for  refusal  to  allow  his  fees,  26  0. 8. 312.  In  an  action  for  a 
partnership  account,  the  court  may  order  plaintiff  to  pay  fees, 
if  defendant  is  insolvent.  1  C.  8.  C.  R.  166.  Order  fixing  compen- 
sation not  reviewable  until  final  judgment,  4  Bull  294 ;  8  Rec.  22. 
In  a  proceeding  to  enforce  the  individual  liability  of  stock- 
holders, plaintiff's  attorney's  fees  and  costs  of  reierence  are 
chargeable  to  the  fund,  1  C.  8.  C.  R.  2.30,  240. 

SUBDIVISION  VI.     TRIAIi  ON  APPEAL. 

2  5825.    Trial  on  appeal.   7he  circuit  court  shall  have 

jurisdiction  of  certain  cases^  as  hereinafter  provided,  by 

appeal ;  and  the  trial  therein  shall  be  conducted  in  the 

same  manner  as  in  the  common  pleas  court,  and  upon  the 

same  pleadings  (1),  unless  amendments  (2)  are  permitted 

or  ordered  by  the  circuit  court.    [83  v.  61 ;  82  v.  31 :  65 

y.  211,  §  5 ;  50  y.  93,  J  11 ;  S.  &  C.  1169 ;  S.  &  S.  689.] 

1.  14  O.  437.  2.  8  O.  8. 1,  29,  32;  25  O.  8.  609;  33  O.  8.  410;  and 
the  court  may  permit  new  parties  to  be  made,  12  O.  8. 11,  83 ;  20 
0. 8.  88.  48  O.  8.  457 ;  6  C.  C.  78.    Same  pleadings,  7  C.  C.  540. 

3  5226.  When  an  appeal  may  be  taken.  In  addition  to 
the  cases  and  matters  specially  provided  for,  an  appeal 
may  be  taken  to  the  circuit  court,  by  a  party  or  other 
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person  directly  affected,  from  a  judgment  or  final  order 
m  a  ciyil  action  rendered  by  the  common  pleas  court, 
and  of  wliich  it  had  original  jurbdiction,  if  the  ri^ht  to 
demand  a  jury  therein  did  not  exist,  and  from  an  inter- 
locutory order  made  by  the  common  pleas  court,  or  a 
judge  thereof,  dissolving  an  injunction,  in  a  case  of 
which  it  had  original  jurisdiction;  but  such  interlocu- 
tory order  dissolving  such  injunction  shall  not  be  sus- 
pended by  the  appeal,  except  Dy  the  order  of  the  circuit 
court,  or  two  judges  thereof  in  vacation,  on  reasonable 
notice  to  the  adverse  party ;  provided,  that  the  court  or 
judge  may,  at  the  time  of  making  such  interlocutory 
order,  upon  good  cause  shown,  suspend  the  operation 
thereof  lor  any  period  not  exceeding  ten  days,  within 
which  period  the  party  appealing  may  perfect  the  ap- 
peal.   [82  V.  32 ;  80  V.  117 ;  69  v.  71,  ?  1 ;  65  v.  211,  i  5.] 

See  Executors  and  Administrators,  g  6203  and  6407. 

Appeal  from  interlocutory  order,  etc.,  does  not  transfer  case 
toappellate  court  for  trial  on  Issues.  Dismissal  of  plaintiflfs  action 
in  common  pleas  leaves  nothing  for  appellate  court,  34  Bull  270. 

An  appeal  lies.  Acamnts—ln  action  involving  an  adjustment 
of  accounts,  50  O.  S.  46 ;  see  33  Bull  332. 

Alimony.    From  a  decree  for  alimony,  25  O.  8.  71 ;  g  5706. 

Assessment.  From  a  judgment  in  an  action  to  enforce  an 
assessment  where  no  case  for  a  personal  judgment  is  made,  21 
O.  8.  277. 

Assignment  for  creditors.  In  action  to  compel  assignee  to 
allow  claim;  3  C.  C.  433,  446:  4  Id.  196;  11  G.  C.  278.  ^ect  of 
death  of  assignee  before  perfecting  appeal,  2  C.  C.  61. 

Attachment  lien.  In  action  to  compel,  45  O.  8.  222.  In  suit  by 
attaching  creditor  of  personal  property  in  possession  of  sheriff 
under  attachment  to  remove  clouds  upon  it  created  by  mort- 
gage or  otherwise,  29  Bnll  88 ;  50  O.  8. 

Boundary.    In  case  of  disputed  boundary,  33  0. 8.  537. 

OontribtUion.  From  judgment  in  action  for  contribution 
among  co-sureties,  18  O.  8. 1.  Oontraet.  Specific  performance, 
35  Bufi  216. 

Co^eTiant.  In  action  by  one  co-tenant  against  another  for 
rents  and  profits  under  g  5774 ;  38  O.  8.  467. 

Cross-pdition.  From  judgment  on  cross-petition  in  equity, 
17  O.  8.  ^;  30  O.  8.  50 ;  37  O.  8. 113;  see  35  Bull  276. 

IHstribtUion.  From  an  order  of  distribution  in  an  equity 
case  allowing  to  a  wife  a  sum  of  money  in  lieu  of  homestead, 
34  O.  S.  42.  Appeal  by  one  distributee  from  decree  of  distribution 
of  proceeds  of  foreclosure  carries  up  whole  case,  4  C.  C.  296. 

Dower.    From  final  order  in  d  ower  proceedings,  43  O.  8.  890. 

Equity  Jurisdiction.  From  a  judgment  in  which  the  farts 
stated  and  the  relief  demanded  are  within  the  sole  jurisdic- 
tion of  a  court  of  equity,  though  plaintiff  demands  a  money 
judnnent,  27  O.  8.  47,  and  though  as  between  some  of  the  de- 
fendants there  were  other  issues  made  by  cross-petition  answer 
and  reply  on  which  a  jurv  trial  might  have  been  demanded,  40 
O.  8.  468.  Where  plaintiff's  cause  of  action  is  triable  by  jury 
and  defendant  sets  up  new  matter  constituting  an  equitable 
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cause  of  action  which,  if  established,  will  extinguish  or  super- 
sede the  case  made  in  the  petition,  26  O.  8. 514 ;  and  if  plaintiff 
sets  out  in  his  petition  an  equitable  cause  of  action  and  the  de- 
fendant sets  up  new  matter  constituting  a  legal  cause  of  action 
triable  by  jury,  the  plaintiff  may  appeal  from  a  decree  in  such 
case  dismissing  his  petition,  though  the  decree  is  based  upon  a 
finding  that  the  sum  due  on  the  legal  cause  of  action  is  equal  to 
or  exceeds  that  claimed  in  his  petition  and  thus  extinguishes 
it,  2  C.  C.  553 ;  see  6  C.  C.  580 ;  but  such  appeal  does  not  open 
for  re-trial  in  the  circuit  court  the  issues  joined  and  tried  in 
the  common  pleas  upon  the  new  matter  set  out  in  defendant's 
answer,  Id.  Where  a  case  has  been  treated  by  the  parties  and 
the  courts  below  as  an  equitable  action  and  has  been  Jried  by 
the  district  court  on  its  merits  without  objection  the  supreme 
court  will  not  sua  sporUe  consider  the  question  of  error  in  en- 
tertaining the  appeal,  36  O.  8.  181.    Generally,  4  C.  C.  494. 

Fordosure.  From  a  decree  in  an  action  against  a  mortgagor 
and  his  grantee  for  foreclosure,  though  a  personal  judgment 
is  asked  against  the  mortgagor  for  the  mortgage  debt,  81  O.  S. 
568;  but  where  the  plaintiff  demands  a  judgment  against  the 
defendant  for  the  amount  due  upon  the  mortgage  and  issues 
of  fact  are  joined  therein,  the  action  is  triable  by  jury  and 
there  is  no  appeal,  23  O.  S.  579 ;  see  7  C.  C.  308,  contra  where 
illegal  interest  was  the  only  matter  in  controversy,  the  amount 
due  being  admitted  by  defendant,  43  O.  S.  220 ;  although  an 
issue  of  fact  may  be  joined  on  plea  by  garnishee  that  he  had 
paid  the  mortgage  indebtedness  before  notice  of  garnishment 
was  served  on  him,  45  O.  S.  653. 

Fraud.  From  judgment  in  action  to  Impeach  decree  or  judg- 
ment for  fraud,  23  O.  8.  415 ;  from  judgment  in  case  in  which 
heirs  sue  an  administrator  charging  fraud  in  his  accounts,  25  O. 
8.42. 

Guardian  and  Ward.  From  order  of  probate  court  ovemiling 
motion  of  imbecile  ward  to  terminate  guardianship  because 
letters  were  improperly  issued  and  he  has  since  been  restored 
to  reason,  45  O.  S.  702. 

Injunction.  From  decree  granting  a  perpetual  injunction, 
though  damages  are  asked,  31 0.  S.  209 ;  from  interlocutory  order 
dissolving,  31  O.  8.  561.    See  5  C.  C.  557 ;  34  Bull  270. 

Lien  holders.  Several  claiming  priority  against  fund,  7  C.  C. 
276.  When  personal  judgment  and  enforcement  of  mechanic's 
lien  are  asked,  the  cause  is  not  appealable,  7  C.  C.  308. 

Mandamus.  From  judgment  on  petition  in,  42  O.  8.  215 ;  1  C. 
C.  127. 

Married  woman.  From  a  judgment  in  an  action  to  subject 
the  separate  estate  of  a  married  woman  to  the  payment  of  a 
note  exe<mted  bv  her,  35  0. 8. 270 ;  see  45  0. 8. 653, 657.  In  action 
by  husband  against  wife  for  support,  6  C.  C.  490. 

Master  Commis«Umer.  From  judgment  based  upon  the  flnd- 
ine  of  a  master  commissioner  upon  issues  joined  of  an  equit- 
able nature,  37  O.  S.  113,  as  from  a  judgment  on  report  of  a  mas- 
ter on  a  settlement  of  a  partnership  account,  26  O.  S.  439,  567, 
(but  the  overruling  of  a  motion  at  a  subseqaent  term  to  open 
up  the  judgment  is  not  the  subject  of  appeal.  Id.  439.) 

PartUion.  From  an  order  in  partition  under  the  statute  in 
which  equitable  relief  is  demanded,  21  O.  S.  527;  29  O.  8.  440; 
S3  O.  S.  128;  (not  formerly  15  O.  8.  460,)  although  the  petition 
Qtl^tes  no  equitable  ^roui^as  for  relief.  49  O,  9-  374. 
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B^ormaUon.  From  ludgment  in  action  for  reformation  ot 
contract  and  damages,  28  O.  S.  66. 

Sale.    In  action  to  set  aside  by  executor.  32  O.  8.  858. 

Stockholder.    From  judgment  against  company,  47  O.  S.  116. 

Surety.    To  compel  payment,  45  O.  S.  138, 138.    See  5  C.  C.  404. 

Title.    Action  to  quiet,  5  C.  C.  583. 

Vacating  judgment.  In  proceedings  for,  after  close  of  term 
where  answer  traverses  material  averments  of  fact,  29  Bull  341. 

Waste.  In  an  action  to  enjoin  waste,  for  forfeiture  and  an 
account  of  rents,  21  O.  S.  362. 

Will.  From  judgment  in  action  asking  for  the  construction 
of  a  will  and  sale  of  lands.  24  O.  S.  1.  

No  appeal  lies  from  a  judgment  on  an  award  of  arbitrators,  42 
O.  S.  312 ;  from  an  order  refusing  confirmation  of  a  sale,  13  O.  S.  574 
(overruling  16  O.  274 :  7  O.,  Pt.  2,  49):  from  proceedings  in  con- 
tempt, 8  Bull  433 ;  from  decrees  for  divorce,  g  5706 ;  from  a  final 
judgment  where  the  commou  pleas  had  no  actual  original  juris- 
diction, 8  O.  S.  199,  205 ;  where,  though  equitable  relief  is  de- 
manded, the  action  is  primarily  for  money, and  a  personal  judg- 
ment is  sought,  30  O.  S.  374 ;  in  an  action  for  money  where  a 
third  party  claiming  is  substituted  for  defendant.  24  O.  8. 836 ; 
from  an  order  of  the  common  pleas,  in  which  it  is  sought  to 
enjoin  proceedings  for  the  annexation  of  territory  to  a  munici- 
pal corporation,  29  O.  S.  562;  where  the  facts  constituting  a 
cause  of  action  entitle  the  part^  to  no  other  relief  than  a  per- 
sonal judgment,  though  other  relief  was  prayed  for  and  granted, 
26  O.  S.  497;  from  a  judgment  under  g  5358  in  a  proceeding  to 
vacate  a  ludgment  rendered  by  the  common  pleas  at  a  former 
term  and  reinstate  the  case  on  the  docket  for  trial,  12  0.  8. 169 ; 
from  the  decision  of  the  common  pleas  in  a  proceeding  to  con- 
test the  election  of  a  county  officer,  31  O.  S.  451 ;  from  an  order 
appointing  a  receiver  and  directing  him  to  bring  the  funds  into 
court,  subject  to  its  order,  no  application  of  the  funds,  except  as 
to  the  costs,  being  provided  for,  10  0. 8. 622;  from  an  order  that 
a  case  be  stricken  from  the  docket  for  want  of  service  or  non- 
payment of  costs,  7  O.  8. 233;  from  a  judgment  in  a  proceeding 
to  contest  the  validity  of  a  will,  1  C.  C.  R.  476  (formerly  there 
was  an  appeal  in  such  a  proceediiig,  10  O.  8. 447 ;  2  W.  L.  M.  84) ; 
from  an  interlocutory  order  mody^ying  an  injunction,  1  C.  C.  K. 
417,  where  the  answer  raised  an  issue  of  fact,  though  there  wm 
an  agreement  between  the  parties  to  refer  certain  mattera  Ib 
dispute  to  a  referee,  41  O.  8.  402,  403 ;  from  a  case  appealed  from 
the  probate  to  the  common  pleas  court,  6  Bull  754^;  or  pending 
in  tne  probate  court  and  under  g  6199  reserved  and  sent  to  the 
common  pleas,  4  C.  C.  220.  In  a  suit  by  a  debtor  to  have  the 
adverse  rights  of  those  who  claim  the  amount  he  owes  deter- 
mined andsuch  claimants  intervene  for  that  purpose,  5  C.  C.  16 ; 
in  an  action  under  g  5021  against  a  party  personally  liable  for  tne 
debt  secured  by  the  lien  where  no  equitable  issue  is  made  by 
subsequcRt  pleadings,  7  C.  C.  5 ;  from  a  judgment  in  an  action 
for  money  tnough  plaintiff  prays  for  a  discovery,  an  account 
due  and  that  an  equitable  lien  may  be  enforced,  45  O.  8.  356. 
Where  a  i>ersonal  judgment  and  the  enforcement  of  a  mechan- 
ic's lien  are  asked,  the  cause  is  not  appealable,  7  C.  C.  906. 

{6227.  Nottoe  Of  appeal.  TUnepflUlxigbond.   A  party 
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desiriiig  to  appeal  his  cause  to  the  circuit  court  shall , 
within  three  days  after  the  judgment  or  order  is 
entered,  enter  on  the  records  notice  (1)  of  such 
intention,  and,  within  thirty  days  after  the  entering 
of  such  judgment  or  order  upon  the  joumid  of  the 
court,  (2)  give  an  undertaking  with  sufficient  surety,  to 
be  approved  by  the  clerk  (3)  of  the  court  or  a  judge 
thereof,  as  hereinafter  provided.  [89  v.  148 :  64  v. 
122,  J2,  S.  &  C.1162.] 

1.  The  notice  must  be  entered  at  the  term.  10  O.  202;  (now 
within  three  davsafterthe  judgment  Is  entered),  on  the  Journal. 
W.  495.  Entry  in  the  docket,  10  0. 197,  or  on  the  Judge's  calen- 
dar, 1  Cley.  R.  89,  will  not  suffice.  Notice  handed  to  the  clerk 
at  his  residence  is  not  sufficient,  2  Bull  115.  Notice  before  re- 
pealing act  saves  the  appeal,  2  W.  L.  J.  427 ;  see  60. 8. 174.  2.  After 
regular  term,  4  O.  S.  469 ;  given  on  the  aoth  sufficient,  10  W.  L.  J.  74 ; 
the  3l3t.  4  C.  C.  138 ;  see  19  0. 106 ;  the  language  of  the  statute 
then  was  "within  thirty  days  after  the  rising  oi  the  court,"  see? 
C.  C.  403.    8.  See  under  former  statue  W.  95 ;  22  O.  S.  527. 

IS  no  hand  is  given,  the  court  acquires  no  jurisdiction,  and 
the  objection  can  be  taken  at  any  time,  6  O.  490.  Appeal  must 
be  taken  by  party,  16  O.  445.  Notice  of  intention  to  appeal  all 
parts  of  the  principal  case  is  sufficient  notice  of  intention  to 
appeal  the  whole  case,  14  O.  S.  551.  Notice  of  intention  to  ap- 
peal must  be  entered  on  Journal  whether  appeal  bond  re- 
quired or  not,  6  C.  C.  650.  If  notice  of  appeal  and  bond  given, 
the  case  is  eo  instanti  in  the  circuit  court,  though  the  clerk 
has  journalized  neither  the  decree  nor  notice  of  appeal,  6 
C.  C.  31.  Mandamus  to  compel  clerk  to  enter  upon  journal 
fact  that  court  has  fixed  amount  of  bond,  Id.  Notice  of  ap- 
peal must  be  as  to  all  parties  necessary  to  determination  of 
oontroversy,  7  C.  C;  276.  'Where  an  appeal  from  the  court  of 
common  pleas  to  the  circuit  court  has  been  taken  by  oH  or  more 
of  the  parties,  a  motion  to  dismiss  such  appeal  as  to  other  par- 
ties in  the  case  who  either  gave  notice  of  their  intention  to  ap- 
peal but  gave  no  bond  therefor,  or  who  gave  neither  notice  nor 
Dond,  wul  be  overruled,  when  such  parties  have  not  appeared 
in  the  circuit  court,  or  by  the  filing  of  pleadings  or  other  pa- 
pers, or  in  some  other  way  assumed  that  they  are  proper  par- 
ties, 7  C.  G.  364. 

2  6228.  Who  not  reanired  to  gire  bond.  A  party  in 
any  trust  capacity,  who  has  given  bond  in  this  state 
with  sureties  according  to  law,  shall  not  be  required 
to  give  bond  and  security  to  perfect  an  appeal  (1) ; 
ana  in  such  case, the  clerk  of  the  common  pleas  court,* 
at  the  expiration  of  thirty  days  from  the  entering  of 
such  judgment  or  order  upon  the  journal  of  the  court, 
shall,  if  not  otherwise  directed,  make  a  transcript  (2), 
whicn  together  with  the  papers  and  pleadings  filed 
in  the  cause  he  shall  transmit  to  the  clerk  of  the  cir- 
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cuit  court  as  in  other  cases  of  appeal.    [89  v.  148.] 

Section  seems  not  applicable  to  appeals  from  justices,  52  O.  S. 
203. 

1.  No  bond  necessary  when  appeal  is  in  the  interest  of  a 
trust,  3  C.  C.  448.  1  O.  513i;  W.  157 ;  but  not  when  he  has  not 
given  official  bond  in  this  state,  W.  631 ;  6  O.  503  (see  1  Clev.  R. 
9;  5  Bull  414),  though  the  will  under  which  he  acts  excuses  him 
from  giving  bond,  29  O.  S.  433.  2.  Whether  an  appeal  is  filed 
in  time  or  not,  must  be  determined  from  the  transcript;  the 
recitals  of  the  appeal  bond  can  not  be  looked  at.   17  O.  8.  30. 

§  6229.  When  party  dies  before  appeal  is  perfected. 
When  a  party  to  a  judgment  has  given  notice  as  afore- 
said, ana  dies  within  the  time  limited  for  the  appeal, 
and  before  perfecting  the  same,  the  administrator  or  ex- 
ecutor of  such  deceased  party,  at  any  time  within  thirty 
days  after  his  appointment  and  qualification,  and  within 
ninety  days  after  the  death  of  such  party,  may  cause 
notice  of  nis  intention,  as  such  administrator  or  execu- 
tor, to  appeal  the  cause,  to  be  entered  upon  the  journal 
of  the  court ;  and  such  administrator  or  executor  shall 
thereby  be  made  a  jpajcty  to  the  judgment,  and  the  ap- 
peal shall  be  considfered  as  perfected.    [54  v.  122,  ?2.] 

Former  statute  3  0. 274. 

g  62dO.    Penalty  of  bond.    When  oonrt  to  fix  amount. 

When  the  judgment  is  personal  against  a  party  for  the 

payment  of  money  only,  the  penalty  of  the  appeal  bond 

shall  be  double  the  amount  of  the  judgmental) ;  in  all 

other  capes,  including  cases  in  which  the  judgment  is 

against  a  party  for  nominal  damages  and  costs,  or  for 

costs  only,  the  court  shall,  at  the  time  of  the  rendition 

of  the  judgment,  ascertain  and  fix  the  penalty  of  the 

appeal  bond  to  be  given  in  the  event  of  an  appeal,  at 

snch  reasonable  amount  as  will,  in  the  opinion  of  the 

court,  be  sufficient  to  cover  the  probable  loss,  damage,  or 

injury,  which  the  other  party  or  parties  may  sustain  by 

the  delay,  and  the  costs  and  damages  which  may  be 

awarded    in  the  appellate  court  (2).      [50  v.  93,  §  3; 

S.  &  C.  1164.] 

1.  The  sureties  must  be  worth,  in  the  aggregate,  beyond  the 
amount  of  their  debts,  double  the  amount  of  the  penalty  of  the 
bond  and  not  merely  double  the  amount  of  the  judgment, 
5  Bull  711 :  9  Rec.  304.  The  bond  must  be  for  double  the  amount 
of  the  judgment.  Including  costs.  6  O.  276.  p.  2.  A  refu«a 
or  failure  by  the  court  to  fix  the  amount  of  the  l>?nd  djes  not 
deprive  the  party  of  his  appeal,  38  O.  S.  405;  1  O.  S.  171;  10 
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W.  L.  J.  495;  contra.  Id.  72;  and  where  the  court,  having  power 
to  fix  the  amount,  placed  it  at  a  len  sum  than  the  decree  ap- 
pealed from,  this  afforded  no  ground  for  dlsmining  the  appeal, 
14  O.  S.  551 :  6  C.  G.  31,  35 ;  7  C.  C.  5.  Ohiectlon  to  the  amount  to 
be  made  when  fixed,  W.  741;  see  1  C.  C.  B.  550,  655. 

{58S1.  Condition  of  bond.  To  whom  paynUe.  The 
appeal  bond  shall  be  payable  to  the  advene  party,  or 
otherwise,  as  may  be  directed  by  the  court,  where  the 
conflicting  interests  of  the  parties  require  it,  and  shall 
be  subject  to  a  condition  to  the  effect  that  the  party  ap- 
pealing shall  abide  and  perform  the  order  and  judgment 
of  the  appellate  court,  and  shall  pay  all  money,  costs,  and 
damages  which  may  be  required  of  or  awarded  against 
him  by  such  court    [60  v.  93,  ?  3 ;  8.  &  C.  1164.] 

Appellee  need  not  be  named,  13  O.  S.  485  (juBtiee*B  code). 

2  0288.  Appeal  of  sepaxate  interoft.  When  the  inter- 
est of  a  part^  desiring  an  appeal  is  sejparate  and  distinct 
from  that  of  the  other  party  or  parties,  and  he  desires 
to  apneal  the  part  of  the  case  in  which  he  is  interested^ 
it  shall  be  so  allowed  by  the  court,  and  the  nenalty  ana 
condition  of  the  bond  shall  be  fixed  accoroingly;  and 
the  court  shall  make  such  order,  as  to  the  papers  and 
pleadings,  the  supplying  of  copies  thereof,  and  in  all 
other  respects,  in  view  oi  a  division  of  the  case  for  the 
purpose  of  appeal,  as  it  deems  right  and  proper.  [60  y. 
93,  §4;  S.*C.1166.] 

1  O.  S.  202, 204 ;  see  20  O.  512:  1  O.  513.  One  of  two  or  more 
defendants,  against  whom  jointly  a  Judgment  has  been  rendered 
In  the  common  pleas,  may  appeal  the  case  to  the  district  court, 
and  his  appeal  wUl  vacate  the  judgment,  and  take  up  the  whole 
case.  To  perfect  the  appeal  in  such  case,  it  is  not  necessary  for 
the  appellant  to  give  bond  that  will  cover  the  faults  of  his  co- 
defendant  ;  it  is  sufficient  if  it  cover  his  own,  4  O.  S.  210  (Swan's 
Stat.  717).  Appeal  brings  up  whole  case  as  to  party  appealing, 
5  Bull  517.  See  4  C.  C.  296.  Can  not  appeal  from  only  part  of 
decree,  6  Bull  388;  4  G.  C.  875;  14  O.  S.  6G7.  Assignee,  52  0. 8. 494, 498. 

i  5S88.  Amendment  or  renewal  of  appeal  bond«  When 
the  surety  in  the  undertaking  for  the  appeal  has  removed 
from  the  state,  or  for  any  cause  is  insufficient,  or  if  the 
undertaking  is  insufficient  in  form  or  amount,  the  cir- 
cuit court,  on  motion,  may  order  a  change  or  renewal  of 
the  undertaking,  or  a  new  undertakiiig  to  be  given,  with 
security,  to  be  approved  by  the  circuit  court,  or  the  clerk 
thereof;  and  if  uie  order  of  the  circuit  court  be  com- 
plied with,  the  appeal  shall  not  be  dismissed,  but  the 
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court  bhall  hear  and  determine  the  cause  in  the  same 
manner  as  if  the  order  had  not  been  made;  but  other- 
wise the  appeal  hhall  be  dismissed.    [82  v.  32 ;  54  v.  95.] 

Application  a  "proceeding"  within  meaning  of  §5114,  4C. 
C.  R.  35.  A  defective  bond  may  be  amended  or  a  new  bond 
given,  6  O.  S.  81 ;  280.  S.  90,  96  (not  subscribed  by  plaintiflf) :  see 
31  O.  S.  131,  331 ;  W.  164 ;  1  O.  S.  171 ;  11  O.  420 ;  10  O.  S  579.  If  the 
bond  complies  substantially  with  the  requisites  of  the  stat- 
ute, it  is  sufficient,  10  O.  S.  579 ;  11  O.  S.  398;  1  0. 170;  see  35  0. 
S.  638 ;  but  that  which  gives  jurisdiction  and  may  be  amended 
must  be  a  bond,  6  O.  S.  501 ;  16  O.  S.  1.  Bond  amendable,  29  Bull 
226. 

§  6234.  When  execution  may  be  stayed.  The  court 
may,  on  motion -of  the  party  entering  notice  of  appeal, 
on  such  reasonable  terms  as  may  be  necessary  for  the 
security  of  the  adverse  party,  direct  execution  to  be 
stayed  for  thirty  days.    [50  v.  93,  g  6 ;  S.  &  C.  1167.] 

2  6285.  Suspension  of  judgment  on  appeal.  When  an 
appeal  is  taken,  and  bond  given,  the  judgment  is  thereby 
suspended,  unless  some  part  oi  the  final  judgment  ap- 
pealed from  be  an  injunction,  in  which  case  such  injunc- 
tion shall  not  be  suspended,  except  by  order  of  the  circuit 
court,  or  two  judges  thereof,  on  reasonable  notice  to  the 
adverse  partv ;  and  the  clerk  of  the  common  pleas  court 
shall  forthwith  make  an  authenticated  transcript  of  the 
docket  and  journal  entries,  and  of  the  final  judgment  in 
the  cause  appealed ;  which  transcript,  together  with  the 
original  papers  and  pleadings^  he  shall  deliver  at  the 
office  of  tne  clerk  of  the  circuit  court,  on  or  before  the 
first  day  of  the  term  thereof  next  after  the  appeal  is  per- 
fected ;  and  either  party  may  require  a  full  record  to  be 
made  of  the  case  in  the  court  below,  at  his  own  coets. 
[82  V.  32 ;  50  v.  93,  §  9  ;  S.  &  C.  1168.] 

An  appeal  takes  the  whole  case  out  of  the  jarisdictlou  of  the 
lower  o^urt,  and  after  appeal  the  lower  court  has  no  power  to 
set  aside  its  judgment,  1 C.  C.  R.  479.  An  appeal  vacates  rulings 
on  demurrer  as  well  as  final  judgment,  and  the  appellate  court 
should  try  again  the  Question  of  law  made  by  the  demurrer,  as 
also  the  issue  of  fact,  30  O.  S.  378 ;  29  O.  8.  440.  Appeal  taken  in 
final  decree  dissolving  a  preliminary  injunction,  continues  the 
injunction  still  in  force,  6  Bull  138.  An  appeal  will  not  be  dis- 
missed because  of  the  neglect  of  the  clerk  to  file  transcript 
within  time  fixed  by  law,  6  Bull  722.  Right  to  stay  of  injunc- 
tion on  appeal  until  case  heard  on  its  merits,  7  C.  Cf.  182.  if  no- 
tice of  appeal  and  bond  has  been  given  the  case  is  eo  instanti  in 
the  circuit  court  although  the  clerk  has  journalized  neither  the 
decree  nor  notice  of  appeal,  6  C.  G.  81.    Reasonable  notice  re- 
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qnired,  but  the  practice  seems  to  lie  lixiiform  iu  holding  that 
tne  power  is  discretionary  and  will  only  be  exercised  upon  good 
cause  shown,  7  C.  C.  182.  Error  can  not  be  concurrently  main- 
tained, 11  C.  C.  396. 

i  6236.  Lien  of  judgment  on  appeal  to  eirooit  eovrt 
eontinaei.  AVhen  the  party  against  whom  a  judgment 
is  rendered  appeals  liis  cause  to  the  circuit  court,  the  ]ien 
of  the  opposite  party  on  the  real  estate  of  the  appellant, 
created  oy  the  judgment,  shall  not  be  removed  or 
vacated  by  the  appeal ;  but  the  real  estate  of  the  appel- 
lant shall  be  bound,  in  the  same  manner  as  if  the  appeal 
had  not  been  taken,  until  the  final  determination  of  the 
cause  in  the  circuit  court.  [82  v.  32 ;  50  v.  93,  J  7 ; 
S.  &  C.  1168.] 

See  1 5376. 

2  0287.  Coitf  on  appeal  to  eironit  oonrt  If  a  plaint- 
iff appealing  do  not  recover  a  greater  sum  in  the  circait 
court  than  in  the  court  from  which  the  appneal  was 
taken,  exclusive  of  costs  and  interest  accruea  since  the 
rendition  of  the  judgment,  he  shall  pay  all  costs  that 
accrue  in  the  circuit  court ;  and  if  the  defendant,  in  any 
personal  action,  appeal  to  the  circuit  court,  and  the 
plaintiff  recover  the  same  or  a  larger  sum  than  was 
recovered  in  the  court  below,  exclusive  of  costs,  the  cir- 
cuit court  shall  render  judgment  for  the  sum  so  recov- 
ered, with  costs  of  suit.  [82  v.  32 ;  50  v.  93,  ?  8 ;  S.  A  C. 
1168.] 

Under  former  statutes,  3  C).  72 ;  13  0. 133,  248. 

J  6288.  Damages  when  appeal  is  for  delay  merely. 
When  the  appellate  court  renders  substantially  the  same 
judgment  which  was  rendered  in  the  court  below,  dam- 
ages may  be  awarded  as  follows:  When  the  judgment 
is  for  the  payment  of  money,  the  appellant  shall  be  ad- 
judged to  pay  the  appellee,  or  party  delayed  of  payment 
by  the  appeal,  damages  at  the  rate  of  five  per  cent,  on^ 
the  amount  adjudged  in  the  court  below,  unless  the 
appellate  court  is  satisfied  that  there  was  reasonable 
ground  for  the  appeal ;  and  in  such  case,  when  the  court 
18  satisfied  ihat  tne  appeal  was  for  the  purpose  of  delay 
merely,  the  damages  adjudged  shall  be  at  the  rate  of  ten 
per  cent;  in  all  other  cases,  including  those  where  the 
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judgment  or  decree  is  for  nominal  dama^  and  costs,  or 
costs  only,  unless  the  appellate  court  is  satisfied  that 
there  was  reasonable  and  probable  ground  for  the  ap- 
peal, damages  shall  be  adjudged  to  the  appellee,  or  party 
affected  by  the  appeal,  in  such  specific  sum  as  may  he 
deemed  reasonable,  not  exceeding  two  hundred  dollars. 
[60  V.  93,  §  5 ;  a  &  C.  1167.] 

2  5239.  Mandate  to  oommon  pleas.  When  the  circuit 
court  makes  a  final  order,  or  renders  a  final  judgment, 
in  cases  brought  before  it  on  appeal,  it  may  enforce  the 
same  by  process  issued  therefrom,  or  may  remand  the 
same  to  the  common  pleas  court  for  execution  or  other 
process ;  the  clerk  of  the  circuit  court  shall  certify  the 
same  to  the  common  pleas  court,  and  the  clerk  of  the 
common  pleas  court,  on  receipt  of  the  certified  tran- 
script, shi&i  immediately  enter  the  same  on  the  journal ; 
and  the  judgment  or  order  so  entered,  unless  otherwise 
directed  oy  the  circuit  court,  shall,  for  the  purpose  of 
execution  and  oUier  process,  stand  as  the  judgment  of 
the  common  pleas  court.    [82  v.  33;  67  v.  29,  2  1.] 

Bee  U  549, 6726.  An  authenticated  mandate  from  the  district 
court  of  the  judgment  remanding  the  case  to  the  court  of  com- 
mon pleas  for  further  proceedings  can  not  be  impeached  in  the 
latter  court  by  showing  that  the  clause  remanding  the  case  was 
not  part  of  the  order  of  the  district  court,  but  was  added  to  the 
judgment  without  its  authority,  37  O.  8. 10 ;  see  1  C.  C.  R.  479. 
Quaere  whether  common  pleas  can  order  mandate  to  be  recorded 
as  of  date  prior  to  proceedings  in  that  court  and  subsequent  to 
reversal,  6  C.  G.  221 ;  cited  in  9  G.  C.  117. 

CHAPTER  in. 

Evidence. 

8ubdiv1bi0n  i.    oompetenct  of  wtthebsib. 

{  6840.  Who  are  oompetent  witnasMt.  All  perscns 
are  competent  witnesses,  except  those  of  nnsoona  mind, 
and  children  under  ten  years  of  age  who  appear  incapa- 
'  hie  of  receiyin^  just  impressions  of  the  facts  and  trans- 
actions respecting  which  they  are  examined,  or  of  rela- 
ting them  truly.  [51  v.  67,  §310;  67  v.  113,  |  314; 
8.  &  C.  1035.] 

See  g  7284.  This  subdivision  does  not  apply  to  criminal  cases, 
20  O.  8.  833.  AdministrcUor,  agcTUf  assignor,  cMomoj,  2|5241, 
6242;  defendant  competent  witness  in  bastardy,  9  O.  S.  402,  and 
complainant  in  bastardy  as  to  contents  of  lost  complaint,  26 
O.  8.  7.  ContestarU  of  will,  29  O.  S.  85.  Deaf  person,  W.  681. 
€HratUorand  grantee,  18  O.  S.  73;  18  O  B.  268;  41  O.  &  868.    Aw- 
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band  and  wife,  §§  5241, 5242.  Juror,  as  to  what  claims  were  allowed 
by  the  jury  under  a  plea  of  payment,  6  O.  227 ;  W.  261.  Jwtice 
of  the  peace,  as  to  the  Incompetency  of  grantor  in  a  deed,  the 
acknowledgment  of  which  he  has  taken,  14  O.  S.  144;  but  he 
can  not  testify  in  cases  tried  before  him  unless  parties  consent, 
10  O.  B.  112.  Law  at  date  of  trial  governs  compeUncy,  27  U.  8. 
22 ;  25  0. 8. 500 ;  see  g  79  R.  S.  Mortgagor  may  testify  as  to  usurious 
interest  paid  to  deceased  mortgagee  on  issue  Joined,  41  O.  S. 
178.  Owner,  in  proc^ding  to  appropriate  property,  4  0.  S.  583 ; 
as  to  loss  of  paper,  W.  688 ;  contents  of  trunk,  20  O.  318.  Stock- 
holder, 1  O.  S.  206  (act  18o0).  Waiver  of  incompetency  lasts 
throughout  trial,  3  O.  8.  424.  Widow  competent,  in  action  by 
heirs  to  recover  land,  to  prove  execution  of  deed  by  husband, 
42  O.  8.  211.  Wife,  as  to  services  rendered  her  while  wife  of 
former  husband,  15  O.  8.  172  (1864).  Beligious  belief  does  xiot 
disqufOify,  Const.  Art  1,  §7. 

{5341.  Priyileged  oommimioationi.  Attoniej  and 
olient,  phyiioiaa  and  patient,  husband  and  wife,  aitignor, 
etc.  The  following  persons  shall  not  testify  in  certain 
respects: 

1.  An  attorney,  concerning  a  communication  made  to 
him  hy  his  client  in  that  relation,  or  his  advice  to  his 
client;  or  a  physician,  concerning  a  communication 
made  to  him  hy  his  patient  in  that  relation,  or  his  advice 
to  his  patient ;  hut  the  attorney  or  physician  may  testify 
hy  express  consent  of  the  client  or  patient;  and  if  the 
client  or  patient  voluntarily  testify,  the  attorney  or 
physician  may  be  compelled  to  testify  on  the  same 
subject 

2.  A  clergyman  or  priest,  concerning  a  confession 
made  to  him  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs. 

3.  Husband  or  wife,  concerning  any  communication 
made  by  one  to  the  other,  or  an  act  done  by  either  in 
the  presence  of  the  other,  during  c'overture,  unless  the 
communication  was  made,  or  act  done,  in  the  known 
presence  or  hearing  of  a  third  person  competent  to  be  a 
witness,  and  the  rule  shall  be  the  same  if  the  marital 
relation  has  ceased  to  exist. 

4.  A  person  who  assigns  his  claim  or  interest,  concern- 
ing any  matter  in  respect  to  which  he  would  not,  if  a 
party,  be  permitted  to  testify. 

6.  A  person  who,  if  a  party,  would  be  restricted  in 
his  evidence  under  §  5242,  shall,  where  the  property  or 
thing  is  sold  or  transferred  by  an  executor,  administra- 
tor, guardian,  trustee,  heir,  devisee,  or  legatee,  be  re- 
stricted in  the  same  manner  in  any  action  or  proceeding 
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concerning  such  property  or  thing.     [51  v.  57,  §  315;  67 
V.  113,  i  314 ;  S.  &  C.  1038.] 

1.  An  attorney,  concerning  a  communication  made  to  him  by  his 
client  in  that  relation,  etc.,  11  O.  S.  261;  34  O.  S.  91,  unless  the 
client  consents,  Id.,  4  Bull  576,  or  testifies  himself,  11  O.  8.  261. 
The  rule  does  not  apply  where  the  attorney  derived  his  knowl- 
edge from  other  sources,  W.  136.  and  does  pot  extend  to  an  ex- 
Jnstice  of  the  peace,  8  Bull  845 ;  see  44  O.  S.  679.  Physicians, 
see  43  N.  Y.  125;  21  Wend.  79;  99  N.  Y.  56;  21  O.  8.  536. 

2.  13  Wend.  311. 

8.  Husband  or  wife,  as  to  confidential  matters,  etc.,  22  O.  S.  527 ;  4 
O.  8.  513 ;  and  the  removal  of  interest  of  husband  or  wife  does 
not  render  either  competent,  10  O.  S.  418,  but  if  the  communica- 
tion was  made  or  act  done  In  the  known  presence  or  hearing  of 
a  third  person,  25  O.  8.  600;  33  O.  8.  444;  36  O.  8.  595;  37  O.  8.  402, 
competent  to  be  a  witness  at  the  time  the  act  was  done,  Id.;  4 
Bull  213 ;  though  such  third  person  is  not  living  at  the  time  of 
the  trial,  39  O.  8.  259,  they  are  rendered  competent.  Evidence 
that  a  third  person  was  present  and  known  to  be  present  at  the 
time  of  making  such  communications,  or  doing  such  acts,  is  for 
the  court,  and  on  error  will  be  presumed  to  have  been  given  to 
the  court,  unless  the  contrary  appears,  25  O.  8.  500,  and  the  pres- 
enoo  of  such  third  person  i^  provable  by  husband  or  wife,  36 
O.  8.  595.  Under  a  former  amendment  providing  that  husband 
and  wife  shall  be  incompetent  to  testify  for  or  against  each  other, 
"except  in  actions  where  the  wife,  were  she  a/«mm«wte,  would 
be  plaintiff  or  defendant,  in  which  action  the  wife  may.testify." 
in  an  action  against  her  and  her  husband,  it  was  held  she  could 
testify  as  to  services  rendered  her  while  wife  of  a  former  de- 
ceased husband,  15  O.  S.  172  (1864).  The  husband  is  a  competent 
witness  to  prove  the  wife's  hand^vriting  in  letters  addressed  to 
him.  42  O.  8.  23,  and  is  a  competent  witness  as  to  slander  of  wife 
in  his  presence.  32  O.  8.  604.  Husband  and  wife  are  held  not 
competent  witnesses  for  or  against  each  other  in  criminal  prose- 
cutions, 20  O.  S.  838;  see  g  7284  R.  8.;  21  Bull  292;  3  0.  C.  R.  431. 

4.  A  person  toho  assigns  his  daim.  But  in  an  action  by  the  in- 
dorsee of  a  promissorv  note  against  the  maker,  the  executor  of 
the  maker  may  compel  the  payee  and  assignor  of  the  note  to  tes- 
tify to  facts  that  occurred  prior  to  the  death  of  testator,  44  0. 8. 
596;  17  Bull  100,  reversing  1 C.  C.  R.  577.  Under  the  code,  as  orig- 
inally adopted,  the  assignor  of  a  chose  in  action  was  a  competent 
witness  for  the  assignee  in  an  action  by  him  against  an  admin- 
iBtrator  of  the  debtor,  to  prove  any  fact  in  the  case,  whether  oo< 
curring  before  or  after  the  death  of  the  debtor,  9  O.  8.  558, 559. 

§  5242.  When  party  shall  not  testily.  Ezoeptions.  A 
party  shall  not  testify  where  the  adverse  party  is  the 
guardian  or  trustee  of  either  a  deaf  and  dumb  or  an 
insane  person,  or  of  a  child  of  a  deceased  person,  or  is 
an  executor  or  administrator,  or  claims  or  defends  as 
heir,  grantee,  assignee,  devisee,  or  legatee,  of  a  deceased 
person,  except: 

1.  To  facts  which  occurred  subsequent  to  the  appoint- 
ment of  the  guardian  or  trustee  of  an  insane  person. 
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and,  in  the  other  cases,  subsequent  to  the  time  the  de- 
cedent, grantor,  assignor,  or  testator  died. 

2.  When  the  action  or  proceeding  relates  to  a  contract 
made  through  an  agent  by  a  person  since  deceased,  and 
the  agent  is  competent  to  testify  as  a  witness,  a  party 
may  testify  on  the  same  subject. 

3.  If  a  party,  or  one  having  a  direct  interest,  testify 
to  transactions  or  conversations  with  another  party,  the 
latter  may  testify  as  to  the  same  transactions  or  conver- 
sations. 

4.  If  a  party  offer  evidence  of  conversations  or  admis- 
sions of  tne  opposite  party,  the  latter  may  testify  con- 
cerning the  same  conversations  or  admissions. 

5.  In  an  action  or  proceeding  by  or  against  a  partner 
or  joint  contractor,  the  adverse  party  shall  not  testify  to 
transactions  with,  or  admissions  by,  a  partner  or  joint 
contractor  since  deceased,  unless  the  same  were  made  in 
the  presence  of  the  surviving  partner  or  joint  contractor; 
and  this  rule  shall  be  applied  without  regard  to  the 
character  in  which  the  parties  sue  or  are  sued. 

6.  If  the  claim  or  defense  is  founded  on  a  book  account, 
a  party  may  testify  that  the  book  is  his  account  book; 
that  it  is  a  book  of  original  entries;  that  the  entries 
therein  were  made  by  himself,  a  person  deceased,  or  a 
disinterested  person,  non-resident  of  the  county;  where- 
upon the  hods,  shall  be  competent  evidence,  and  such 
book  may  be  admitted  in  evidence  in  any  case,  without 
regard  to  the  parties,  upon  like  proof  by  any  competent 
witness. 

7.  If  a  party,  after  testifying  orally,  die,  the  evidence 
may  be  proved  by  either  party  on  a  further  trial  of  the 
case;  whereupon  the  opposite  party  may  testify  to  the 
same  matters. 

8.  If  a  party  die,  and  his  deposition  be  offered  in  evi- 
dence, the  opposite  party  may  testify  as  to  all  competent 
matters  therein. 

Nothing  in  this  section  contained  shall  apply  to  actions 
for  causing  death,  or  actions  or  proceedings  involving 
the  validity  of  a  aeed,  will,  or  coaicil ;  and  when  a  case 
is  plainly  within  the  reason  and  spirit  of  the  last  three 
sections,  though  not  within  the  strict  letter,  their  princi- 
ples shall  be  applied.  [82  v.  125 ;  74  v.  161,  g  313 ;  72  v.  77.] 

Party  incompetent  when  opposite  party  is  guardian  of  iml)e- 
«Ue,  4  C.  C.  B.  1. 
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L  Facts  occurring  gubsequent  to  appointment.  Thoxigb.  not  to 
facts  occurring  prior  to  the  appointment  of  such  guardian, 
29  O.  8.  85,  or  to  the  death  of  testator  or  intestate.  13  O.  S. 
525;  11  O.  S.  624 ;  22  O.  S.  208 ;  2  D.  41,  46,  though  the  testimony 
is  submitted  by  deposition,  1  D.  517;  16  O.  S.  220.  But  an 
administrator  or  executor  may  testify  in  his  own  behalf  to 
conversations  or  transactions  of  deceased,  21  O.  S.  658,  and 
he  is  a  competent  witness  fbr  either  party  in  a  hearing  on  ex- 
ceptions to  his  account,  16  O.  S.  273.  When  the  protection  of  the 
section  was  not  extended  to  "adult  heirs,"  it  was  held  that  a 
grantor,  though  a  party,  could  testify  in  a  suit  by  a  judgment 
creditor  against  him  and  the  heirs  of  his  grantee,  to  prove 
fraudulent  collusion  between  himself  and  the  deceased  grantee, 
13  O.  8.  263.  Under  the  amendment,  71  v.  68,  the  words  "or 
defends  as  heir,  grantee,"  etc..  were  omitted  from  the  section: 
and  it  was  held  mat  in  a  suit  for  dower,  the  heir  of  a  deceased 
husband  was  a  competent  witness  for  the  defense  where  the 
title  of  the  deceased  nusband  was  in  issue,  33  O.  8.  203.  In  the 
amendment,  68  v.  127,  the  word  "assignee"  was  not  included, 
and  the  provision  of  the  section  was  held  not  to  apply  to  an 
assignee  of  a  chose  in  action,  82  O.  8.  431.  Under  the  code 
as  originally  adopted,  the  assignor  of  a  chose  in  action  was  a 
competent  witness  for  the  assignee  in  an  action  by  him  against 
an  administrator  of  the  debtor  to  prove  anv  fact  in  the  case, 
whether  occurring  before  or  after  the  death  of  the  debtor,  9  O.  S. 
559. 

IcL-parUes.  The  parties  intended  to  be  excluded  from  testify- 
ing by  this  section  are  the  real,  and  not  mere  formal,  nominal, 
and  wholly  unnecessary,  parties,  30  O.  S.  476.  The  parties  must  be 
adverse  in  interest^  and  not  merely  in  their  nominal  status,  29 
O.  S.  663,  Welch,  J.  665.  Both  the  party  disqualified  and  the 
adverse  party  referred  to,  must  be  parties  to  the  record,  ad- 
versely interested  in  the  determination  of  the  issues  of  fact, 
and  they  must  be  so  related  to  the  action  and  the  issues  at  the 
time  of  trial,  but  it  matters  not  whether  they  stand  upon  the 
same  side  or  opposite  sides  of  the  record,  22  O.  6.  221,  McD- 
vaine,  J.  Accordingly  it  has  been  held  that  a  grantor,  not  a 
party  to,  and  having  no  interest  in,  the  controversy,  adverse  to 
defendant,  18  O.  8. 73  (see  41  O.  8.  368 ;  infra,  subdiv.  8),  or  par- 
ties in  interest,  who  have  not  been  made  parties  to  the  action, 
8  Rec.  360,  as  heirs  and  l^atees,  who  will  derive  the  chief  ben- 
efit from  the  result  of  the  suit,  3  Bull  590,  are  not  disqualified. 
8o  a  party  to  a  suit  in  default  for  answer  is  not  adverse  in 
interest,  but  may  be  called  as  a  witness  by  his  co-defendant 
who  has  answered,  29  0. 8. 663 ;  9  Bull  294 ;  170. 8. 640;  see  50 0. 8. 682; 
and  by  analogy  a  party  who  sets  up,  by  supplemental  answer,  his 
discharge  in  bankruptcy,  which  is  admitted  by  thereply,  becomes 
a  competent  witness  for  his  co-defendant,  9  Bull  295.  8o  where 
there  are  two  parties,  plaintiffis  or  defendants,  claiming  several 
interests  under  the  same  title  or  state  of  facts,  and  the  adverse 

8 arty  is  a  competent  witness  against  one,  but  incompetent  un- 
er  this  section  against  the  other,  and  the  case  is  one  in  which 
separate  judgments  may  be  rendered,  the  testimony  of  such 
party  may  be  received  as  against  the  party  as  to  whom  the  wit- 
ness was  competent,  22  O.  S.  208.  Aud,  for  the  same  reason,  in 
an  action  against  a  married  woman  and  others,  where  ner 
husband  is  incompetent  to  testify  for  or  against  her,  he  is  a 
competent  witness  for  a  co-defendant,  if  the  case  be  one  in 
wblch  separate  judgments  may  be  rendered,  24  O,  8.  402.    It 
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would  seem  that  it  it  the  duty  of  an  adminlatrator  or  executor 
to  object  to  the  testimony  of  the  opposite  party  prohibited  by 
this  section,  or  even  of  the  court  to  interfere,  1  H.  13,  li,  18: 
but  where  the  testimony  of  a  party  is  heard,  subject  to  general 
objection  to  his  competency,  oecaufie  the  adverse  party  is  the 
executor  of  a  deceased  person,  and  it  does  not  appear  whether 
the  event  testified  to  occurred  before  or  after  the  death  of  the 
testator,  and  the  executor  makes  no  motion  to  strike  out  the 
testimony,  but  presents  counter  evidence,  without  further  inslst- 
ing  on  his  objection,  it  will  be  presumed  that  the  party  is 
a  competent  witness,  8  Bull  29.  Waiver  of  objection,  12  Bull 
246. 

2.  2  Bull  (sup.)  5,  6. 

3.  Where  an  adminiatrcUor  ttstifia,  etc.,  the  advene  party  may 
alao  to  the  same  facts,  38  O.  8.  438;  3  C.  C.  R.  508. 

5.  28  O.  S.  84.  Unless  the  same  were  made  in  the  presence 
of  the  survivor,  41  O.  8.  334. 

6.  Book  account  must  be  book  of  original  entries,  28  O.  8.  84 ; 
and  co-temporaneous  with  transaction,  4  C.  C.  289.  Attacking 
correctness,  5  C.  C.  20. 


16, 17.  Under  the  amendments,  68  v.  127  and  72  v.  77,  this  clause 
read,  "  provided  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  any  and  all  the  heirs,  grantees,  and  legatees 
from  testifying  in  cases  to  contest  the  validitv  of,  or  to  set  aside, 
a  will  or  deed  of  any  ancestor  or  grantor  under  whom  they  may 
claim  title."  Under  68  v.  127,  it  was  held  that  this  section  did 
not  make  the  husband  of  an  heir  who  was  joined  with  her  as  a 
plaintifif  in  an  issue  of  deviaavU  vd  non  incompetent  as  a  witness 
for  the  contestants.  30  O.  S.  472.  Under  72  v.  77,  it  was  held,  the 
heirs,  l^iatees,  and  grantees  who  are  declared  competent  wit- 
nesses by  the  proviso  are  such  as  derive  title  from  the  same  per- 
sons, and  that  where  a  person  does  not  claim  under  a  will  or 
deed  he  must,  to  come  within  the  proviso,  claim  as  heir  of  the 
testator  or  grantor  whose  will  or  deed  is  sought  to  be  set  aside, 
31  O.  S.  188. 

'*And  when  a  case  is  plainly  within  the  reason  and  spirit  of  the 
Uut  three  sectioiu,  etc. ,  their  principles  shall  be  applied. ' '  U nder 
this  clause  it  has  been  held  that  a  defendant  is  a  competent  wit- 
ness to  transactions  with  a  deceased  agent  of  plaintiff,  though 
not  occurring  in  his  presence,  if  within  the  scope  of  such  agent's 
authority,  39  O.  S.  314;  Okey,  J.,  dissenting.  '^The  omission  of 
agents,  a  class  whose  members  equal,  if  they  do  not  exceed,  all 
the  others  combined,  was  evidently  intentional.  To  so  construe 
the  last  clause  of  paragraph  8,  §  5242,  as  to  add  agents  to  said 
enumerated  classes  would  be  judicial  legislation,"  41  O.  8.  401, 
402.  Under  this  clause  it  has  also  been  held  that  parties  claim- 
ing under  a  conveyance  from  a  deceased  insolvent  mortgagor 
are  competent  witnesses  against  each  other  as  to  whose  lands 
shall  be  charged  first,  42  O.  8.  305;  that  a  widow  is  a  competent 
witness  to  prove  the  execution  and  delivery  by  her  husband  of 
a  deed  in  an  action  by  the  heirs  to  recover  the  land,  42  0. 8. 211 ; 
and  where  a  grantee  holds  the  legal  title  in  trust  for  the  grantor, 
and  without  the  knowledge  of  the  grantor  conveys  the  land  to 
another  upon  the  same  trust,  in  an  action  by  the  grantor 
a^inst  the  heirs  of  the  second  grantee  to  enforce  the  trust, 
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the  first  grantee  is  a  competent  witness  for  the  first  grantor 
against  the  heirs  of  the  second  grantee  to  establish  the  trust,  41 
O.  8.  368.  Party  can  testify  where  adverse  party  is  trustee,  etc., 
1  C.  C.  R.  16;  validity  of  deed,  8  C.  C.  163. 

MiaceUaneotis.  Where  a  witness  offered  is  improperly  rejected 
as  incompetent  to  testify,  it  will  be  presumed  that  the  party 
offering  the  witness  has  been  prejudiced  by  his  exclusion 
though  the  facts  he  was  expected  to  nrove  are  not  shown  by 
the  record,  30  O.  S.  472:  9  O.  8.  1.  Where  one  is  offered  as  a 
witness  for  a  purpose  for  which  he  is  incompetent  and  is  re- 
lected  on  that  ground,  the  fact  that  he  was  so  offered  and  re- 
jected is  no  ground  for  excluding  him  when  he  is  offered  for 
a  purpose  as  to  which  he  is  competent,  17  O.  590.  It  is  inadmis- 
sible for  the  purpose  of  Impeaching  the  credibility  of  a  compe- 
tent witness  to  prove  by  other  witnesses  that  such  witness  is 
not  possessed  of  ordinary  intelligence,  16  O.  8.  45.  It  is  discre- 
tionary with  the  court  to  refuse  or  permit  a  witness  to  testify 
who  in  disobedience  of  an  order  of  the  court,  remains  and  hears 
the  testimony  of  other  witnesses,  18  O.  99;  by  connivance  of 
party  calling  nim,  39  O.  8.  73.  When  a  witness  who  has  testified 
in  a  cause  is  dead,  on  a  trial  of  the  same  cause  between  the 
same  parties,  another  witness  may  testify  as  to  the  substance  of 
what  the  deceased  witness  testified  on  the  former  trial,  17  O. 
439.  Vendor's  agent  may  testify  though  vendee  deceased,  50 
O.  S.  648. 

J  6242a.  When  oral  testtmony  of  a  party  or  witness  wbo 

fiBllB  to  appear  on  ftirther  trial  of  case  may  be  proyen. 

Whenever  a  party,  or  a  witness,  after  testifying  oralUy, 
die,  or  is  beyond  the  jurisdiction  of  the  court,  or  can 
not  be  found  after  diligent  search,  or  is  insane,  or 
through  any  physical  or  mental  infirmity  is  unable  to 
testify,  or  has  been  summoned,  but  appears  to  have 
been  kept  away  by  the  adverse  party,  if  the  evidence 
given  by  such  party  or  witness  has  been  or  shall  be 
incorporated  into  a  bill  of  exceptions  in  the  case 
wherein  such  evidence  was  given,  as  being  all  the 
evidence  given  by  such  party  or  witness,  and  which 
bill  of  exceptions  shall  have  been  duly  signed  by  the 
judge  or  court  before  whom  such  evidence  was  given, 
the  evidence  so  incorporated  into  such  bill  of  excep- 
tions may  be  read  in  evidence  by  either  party  on  a 
further  trial  of  the  case,  and  in  case  no  bill  of  exc^ 
tions  has  been  taken  or  signed  as  aforesaid,  but  the 
evidence  of  such  party  or  witness  has  been  taken 
down  by  any  competent  official  stenographer,  the 
evidence  so  taken  by  such  stenographer,  may  be  read 
in  evidence  by  either  party  on  the  further  trial  of  the 
case,  and  shall  be  deemed  and  taken  as  prima  facie 
evidence  of  what  such  deceased  party  or  witness  tes- 
tified to  orally  on  the  former  trial,  or  if  such  evidence 
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has  not  been  taken  b^  such  a  stenographer,  the  same 
may  be  proven  by  witnesses  who  were  present  at  the 
former  trial,  having  knowledge  of  such  testimony. 
AH  testimony  thus  offered  shal]  be  open  to  all  objec- 
tions which  might  be  taken,  if  the  witness  were  per- 
sonally present.    [89  V.  142.] 

26248.  CroBB-ezaxninatlon  of  party.  A  party  may  be 
examined  as  if  under  cross-examination,  at  the  in- 
stance of  the  adverse  party,  either  orally,  or  by  dep- 
osition, as  any  other  witness ;  but  the  party  calling 
for  such  examination  shall  not  be  concluded  thereby 
but  may  rebut  it  by  counter-testimony.  [91  v..  86 ; 
51  v.  57,  §  312 ;  S.  &  C.  1037.] 

8  W.  I/.  M.  31 :  44  O.  S.  596 ,  under  former  statute. 

2  6844.  How  laws  of  other  itatei  proved.  Printed 
copies  of  written  law  enacted  by  any  other  state,  a  terri- 
tory, or  a  foreign  government,  purporting  or  proved  to 
have  been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted  as  evidence  of  the  existing 
law  in  the  courts  or  tribunals  of  such  state,  territory,  or 
government,  shall  be  admitted  by  the  courts  and  officers 
of  this  state,  on  all  occasions,  as  presumptive  evidence  of 
such  law  (1);  the  unwritten  or  common  law  of  any  other 
state,  or  of  a  territory,  or  foreign  government,  may  be 
proved  as  facts  by  parol  evidence  (2);  and  the  books  of 
reports  of  cases  auijudicated  in  their  courts  may  also  be 
aomitted  as  presumptive  evidence  of  such  law.  [61  v. 
57,2  362;  S.  &  C.  1046.] 

1.  44  N.  Y.  27;  19  Abb.  416 ;  6  Wend.  475 ;  5  Wend.  375;  6  Abb. 
n.  8.  215.  2.  5N.Y.  447;  58N.Y.  562;  56N.Y.  182;1  Johns.  385. 
According  to  our  decisions,  the  existence,  construction,  and 
legal  effect  of  foreign  statutes  and  laws  are  matters  of  fact,  15 
O.  8.  68;  11  O.  8.  690,  691 ;  11  O.  255,  of  which  judicial  notice  will 
not  be  taken.  32  O.  S.  163,  and  which  must  be  pleaded  and 
proven,  40  O.  S.  842, 343;  26  O.  S.  131;  2  C.  C.  K  887, 400;  48  O.  ti. 
634;  IOC.  C.  139. 

2  6346.  How  copiea  of  certain  pnbUo  documents  made 
competent  evidence.  Copies  of  papers,  books  and  rec- 
ords, on  file  or  deposited,  by  virtue  of  any  law,  in  the 
office  of  the  governor  or  secretary  of  state,  and  certi- 
fied by  the  secretary  of  state  under  the  great  seal,  or 
in  the  office  of  the  board  of  public  works,  certified  by 
the  president  of  the  board,  or  in  the  office  of  the 
auditor  of  state,  certified  by  him  under  his  seal,  (1.) 
or  in  the  office  of  the  surveyor  of  lands  lying  within 
the  Virginia  military  district,  certified  and  sworn  to 
by  him.  and  copies  of  entries,  surveys,  and  plats  of 
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lands  in  the  Virginia  military  district,  procured  to 
be  made  by  the  commissioners  of  any  county,  and 
deposited  with  the  recorder  of  such  county,  and  cer- 
tified by  him,  and  the  copies  of  such  entries,  surveys, 
and  plats,  now  in  the  office  of  the  auditor  of  Union 
county,  and  copies  of  any  books,  maps,  records,  pa- 
pers or  documents  on  file  or  deposited  in  any  of  the 
executive  departments  of  the  United  States  Govern- 
ment, authenticated  under  the  seal  of  such  depart- 
ment, '^shall  be  competent  evidence,  and  have  the 
same  force  and  efiect  as  the  originals  would  if  pro- 
duced.   [91  v.  132.] 

1.  The  statute  making  certiiled  copies  of  the  auditor  of  state 
evidence,  authorizes  their  admission  only  where  the  orifrinala 
would  be  competent,  11 0. 261, 262 ;  see  Board  of  Public  Works,  60 
O.  a.  662. 

SUBDIVISION  n.      MEANS  OP  SECURING  ATTENDANCE. 

i  5246.  How. attendance  procured.  The  clerks  of  the 
several  courts,  and  judges  of  the  probate  courts,  shall, 
on  application  of  a  person  having  a  cause  or  other  mat- 
ter pending  in  court,  issue  a  subpoena  for  witnesses, 
under  the  seal  of  the  court,  inserting  all  the  names  re- 
quired by  the  applicant  in  one  subpoena,  which  may  be 
served  by  the  sherifi)  coroner,  or  any  constable  of  the 
county,  or  by  the  party,  or  any  other  person;  and  when 
a  subpoena  is  not  served  by  the  sherin,  coroner,  or  con- 
stable, proof  of  service  shall  be  shown  by  affidavit,  but 
costs  of^such  service  shall  not  be  taxed.  [51  v.  57,  i  316 ; 
S.  &  C.  1038.] 

i  6847.  The  snbpcBna.  The  subpoena  shall  be  directed 
to  a  person  therein  named,  requiring  him  to  attend  at  a 
particular  time  and  place,  to  testify  as  a  witness ;  and  it 
may  contain  a  clause  directing  the  witness  to  bring  with 
him  any  book,  writing,  or  other  thing  under  his  control, 
which  he  may  be  compelled  to  produce  as  evidence. 
[51  V.  57,  §317;  S.  &  C.  1039.] 

J  6248.  SnbpcBna  on  taking  depositions.  When  the 
attendance  of  a  witness  before  an  officer  authorized  to 
take  depositions  is  required,  the  subpoena  shall  be  issued 
by  such  officer.    [51  v.  57,  ?  318 ;  S.  &  C.  1039.] 

§  6249.  How  snbpcena  served.  The  subpoena  shall  be 
served  either  by  reading,  or  by  copy  delivered  to  the 
witness,  or  left  at  his  usual  place  of  residence ;  but  such 
copy  need  not  contain  the  name  of  any  other  witness. 
[51  V.  67,  i  319;  S.  &  C.  1039.1 
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i  6260.  Witneif  not  oompeUed  to  attend  out  of  eonntj 
ofresidenoe.  Exception.  A  witness  shall  not  be  com- 
pelled to  go  out  of  the  county  where  he  resides,  or  is 
subDcena^.  except  to  an  adjoining  county,  to  testify 
in  tne  trial  of  a  civil  case,  except  where  cases  have 
been  removed  from  the  county  in  which  such  witness 
resides  bv  change  of  venue ;  providing,  however,  no 
witness  shall  be  re<]^uired  to  go  out  of  the  county  in 
which  he  resides  or  is  subpoenaed  to  so  testify,  in  the 
trial  of  a  civil  case,  unless  the  partv  subpoenaing  him 
shall  upon  demand,  pav  him  at  the  time  he  is  sub- 
poenaed, his  regular  mileage  and  per  diem  fees  under 
provisions  of  law.  Also,  except  where  such  witness 
IS  the  official  custodian  of  any  paper  or  document 
necessary  to  be  produced  in  the  trial  as  evidence  in 
any  cause,  which  paper  or  document  can  not  lawfuUv 
be  attached  as  an  exhibit  to  a  deposition;  in  sucn 
last  case  the  judge  of  the  court  in  which  such  cause 
is  pending,  upon  beine  satisfied  of  the  necessity 
thereof,  may  by  his  order  to  that  effect  compel  a 
witness  from  another  county  to  bring  such  paper  or 
document  into  his  court  to  be  used  as  evidence  in  such 
case.  Provided,  that  any  person  subpoenaed  to  any 
other  county  as  the  official  custodian,  may  demand 
the  legal  fees  for  attendance  and  mileage  as  in  other 
cases,  and  that  he  need  not  attend  unless  such  fees 
are  paid.  Nothing  herein  contained  shall  be  con- 
strued to  prevent  the  taking  and  use  of  depositions 
in  cases  of  change  of  venue  under  the  law,  but  no 
person  shall  be  compelled  to  go  out  of  his  county  to 
have  his  deposition  taken.  [90  v.  234;  88  v.  42;  82 
V.  221 ;  51  V.  57,  J320 ;  S.  &  C.  1039.] 

g  6261.  Bight  of  witness  to  demand  fees  in  advanoe. 
A  witness  may  demand  his  traveling  fees  and  fee  for  one 
day's^  attendance  when  the  subpoena  is  served  upon  him, 
and  if  the  same  be  not  paid,  the  witness  shall  not  be 
obliged  to  obey  the  subpoena ;  and,  when  a  witness  has 
attended  upon  the  court,  he  may  in  like  manner  demand 
his  fees  from  day  to  day  until  discharged  by  the  court 
The  fact  of  such  demand  and  payment  or  non-payment 
shall  be  stated  in  the  return  by  the  officer;  and  if  the 
witness  be  not  discharged  on  the  day  he  is  notified  to 
appear,  then  the  fact  oi  payment  or  non-payment  shall 
be  noted  by  the  clerk  in  the  witness  book.  [77  v.  216 ; 
51  V.  57,  ii  321,  330;  S.  &  C.  1039-40.] 
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i  5252.  Contempt  of  court  by  witness.  Disobedience 
of  a  subpoena,  a  refusal  to  be  sworn,  except  in  case  o^  a 
refusal  to  pay  fees  on  demand,  a  refusal  to  answer  as  a 
witness  or  to  subscribe  a  deposition,  when  lawfully  or- 
dered, may  be  punished  as  a  contempt  of  the  court  or 
oflBcer  by  whom  the  attendance  or  testimony  of  the  wit- 
ness is  required.     [51  v.  67,  ?  322 ;  S.  &  C.  1039.] 

Before  the  witness  can  be  punished  for  contempt  for  refusal 
to  answer  a  question  he  must  be  ordered  by  the  court  or  offlcer 
to  answer  it,  15  Bull  197.  The  mere  jfutting  a  question  to  the 
witness  by  the  attorney  for  the  party  taking  a  deposition,  and  a 
failure  to  answer  the  question  at  the  request  of  the  attorney, 
the  notary  making  no  demand,  request,  or  order  to  the  witness, 
constitutes  no  contempt,  and  a  commital  theiefor  is  illegal,  Id. 
The  witness  must  be  lawfvUy  ordered,  15  Bull  267.  He  is  not 
bound  to  answer  any  question  that  will  directly  or  indirectly 
criminate  himself,  ana  it  would  appear  he  has  the  right  to  de- 
termine whether  the  answer  will  nave  that  effect,  10  O.  336. 
But  a  witness  is  not  excused  from  giving  his  deposition  under 
U  5265,  5266,  on  the  g^round  that  he  is  not  interested  in  the 
action;  that  he  is  within  the  county  in  which  the  action  is 
pending,  and  that  he  does  not  intend  to  depart;  that  he  is  in 
good  health,  and  will  be  able  to  attend  court  as  a  witness  when 
the  case  is  reached  for  trial,  17  Bull  274 ;  22  Bull  250 ;  3  Bull  739 
fsee  12  Kas.  451 ;  15  Id.  366) ;  contra,  15  Bull  267.  Under  this  section 
no  specifications  in  writing  are  required  against  a  witness  who 
is  punished  for  contempt  in  refusing  to  answer  questions  put  to 
her  on  the  stand  as  a  witness,  3  C.  C.  263.  The  privilege  of  a 
witness  to  refuse  to  answer  a  question  on  the  ground  that  it 
will  tend  to  criminate  her,  can  not  be  interposed  solely  by 
counsel,  especially  where  the  witness  swears  that  to  answer  will 
not  tend  to  criminate  her,  Id.  A  witness  may  not  refuse  to 
answer  a  question  pertinent  to  the  issue  on  the  ground  that 
the  answer  will  tend  to  disgrace  her,  when  it  will  not  tend 
to  criminate  and  the  witness  so  testifies,  Id.  Notary  public 
has  no  authority  to  enforce  obedience  to  subpoena  duces  tecum, 
i  Bull  457.  Power  of  notary  to  commit  a  witness  for  contempt 
for  refusing  to  answer  questions',  50  O.  8.  618. 

§5263.  Attachment  against  witness.  When  a  witness 
fails  to  attend  in  obedience  to  a  subpoena,  the  court  or 
officer  before  whom  his  attendance  is  required  may 
issue  an  attachment  to  the  sheriff,  coroner,  or  a  consta- 
ble of  the  county,  commanding  him  to  arrest  and  bring 
the  person  therein  named  before  such  court  or  officer,  at 
the  time  and  place  to  be  fixed  in  the  attachment,  to  give 
his  testimony,  and  answer  for  the  contempt ;  if  the  at- 
tachment is  not  for  immediately  bringing  the  witness 
before  the  court  or  officer,  a  sum  may  be  fixed  in  which 
the  witness  may  give  an  undertaking,  with  surety,  for 
his  appearance,  which  sum  shall  be  indorsed  on  the  back 
*  of  the  attachment,  and  if  no  sum  is  so  fixed  and  indorsed, 
it  shall  be  one  hundred  dollars ;  and  if  the  witness  was 
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not  personallj  served,  the  court  may,  by  a  rule,  order 
him  to  ehow  cafise  why  an  attachment  shonld  not  issue 
against  him.    [51  v.  57,  ?  323;  8.  A  C.  1039.] 

§  6854.  Prooeedings  for  eontempt  of  oonrt  by  witnett, 
aad  panisbment.  The  punishment  for  the  contempt  men- 
tioned in  i  5252  shall  be  as  follows :  When  the  witness 
fails  to  attend  in  obedience  to  the  subpoena,  the  court 
or  officer  may  fine  him  in  a  sum  not  exceeding  fifty 
dollars ;  in  other  cases  the  court  or  officer  may  fine  the 
witness  in  a  sum  not  exceeding  fifty  nor  less  than  five 
dollars,  or  Inay  imprison  him  in  the  county  jail,  there 
to  remain  until  he  submits  to  be  sworn,  testines,  or  gives 
his  deposition ;  the  fine  imposed  by  the  court  shall  be 
paid  into  the  county  treasury,  and  that  imposed  by  the 
officer  shall  be  for  the  use  of  the  party  for  whom  the 
witness  was  subpoenaed ;  and  the  witness  shall  also  be 
liable  to  the  party  injured  for  any  damages  occasioned 
by  his  failure  to  attend,  or  his  refusal  to  be  sworn,  to 
testify,  or  to  give  his  deposition.  [77  v.  45 ;  51  v.  57, 
?324;  S.&C.  1040.] 

In  proceeding  for  contempt  in  refusing  to  answer  as  a  wit- 
ness, the  witness  is  not  entitled  to  a  jury  trial,  3  C.  C.  263.  Power 
of  court  to  remit  fine  and  imprisonment  during  pendency  of 
action,  Id.,  of  notary  to  commit  for  contempt,  50  O.  8.  618. 

g  6356.  Belease  of  witness  imprisoned  by  an  offioer. 
A  witness  so  imprisoned  by  an  officer  may  apply  to  a 
judge  of  the  supreme  court,  circuit  court,  common  pleas 
court,  or  probate  court,  who  may  discharge  him,  if  it 
appear  that  his  imprisonment  is  illegal.  [82  v.  33;  51  v. 
57,  §325;  8.  &  C.  1040.] 

I  6866.  Prooeedings  on  arrest  of  witness.  Every  at- 
tachment for  the  arrest  or  order  of  commitment  to  prison 
of  a  witness,  by  a  court  or  an  officer,  pursuant  to  this 
chapter,  must  be  under  the  seal  of  the  court  or  officer,  if 
the  officer  has  an  official  seal,  and  must  specify  particu- 
larly the  cause  of  the  arrest  or  commitment;  if  the 
commitment  is  for  a  refusal  to  answer  a  question,  such 
question  must  be  stated  in  the  order ;  and  the  order  of 
commitment  may  be  directed  to  the  sherifT,  coroner,  or 
any  constable  of  the  county  where  the  witness  resides, 
or  is  at  the  time,  and  shall  be  executed  by  committing 
him  to  the  jail  of  the  county,  and  deliverinjor  a  copy  of 
the  order  to  the  jail<  r.     f'^^l  v.  57.  §  326.] 

3  G.  G.  R.  263:  81  Ball  39  :  50 O.  S.  618. 

i  6267.  Ezaxnination  of  witness  in  prison.  A  person 
confined  in  prison  in  this  state  may,  by  order  of  a  court 
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of  record,  be  required  to  be  produced  for  oral  examina* 
tion  in  the  county  where  he  is  imprisoned;  but  in  all 
other  cases  his  examination  must  be  by  deposition.  [51 
V. 67,  i  327 ;  S. &  C.  1040] 

g  6868.  Custody  of  prisoner  while  deposition  is  being 
taken.  WhiLe  a  prisoner's  deposition  is  bein^  taken,  he 
shall  remain  in  the  custody  of  the  officer  having  him  in 
charge,  who  shall  afford  reasonable  facilities  for  the 
taking  of  the  deposition.    [51  y.  57,  i  328 :  S.  <&  C.  1040.] 

i  6&9.  Witness  not  to  be  sued  and  served  ont  of  his 
'oonnty.  A  witness  shall  not  be  liable  to  be  sued  in  a 
county  in  which  he  does  not  reside,  by  being  served  with 
a  summons  in  such  county  while  going,  returning,  or 
attending  in  obedience  to  a  subpoena.  [51  v.  57,  i  329; 
8.  A  C.  1040.] 

}  6260.  Oath  of  witness.  Before  testifying,  the  wit- 
ness shall  be  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.    [51  v.  57,  §  331 ;  S.  &  C.  1040.] 

SHBDIVISION  III.      MODES  OF  TAKING  TESTIMOlTr. 

i  6261.  How  testimony  of  witness  taken.  The  testi- 
mony of  witnesses  may  be  taken : 

1.  By  affidavit. 

2.  By  deposition. 

3.  By  oral  examination.    [51  v.  57,  J  332 ;  S.  &  C.  1040.] 
i  6262.    Kinds  of  testimony  defined.    An  affidavit  is  a 

written  declaration  under  oath,  made  without  notice  to 
the  adverse  party ;  a  deposition  is  a  written  declaration 
under  oath,  made  upon  notice  to  the  adverse  party ;  and 
oral  testimony  is  that  delivered  from  the  lips  of  the  wit- 
ness.   [51  V.  57,  ^  333,  334,  335;  S.  &  C.  1040-41.] 

g  6263.  Affidavit  msed  for  what  purpose.  An  affidavit 
may  be  used  to  verify  a  pleading,  to  prove  the  service  of 
a  summons^  notice,  or  other  process  m  an  action,  to  ob- 
tain a  provisional  remedy,  an  examination  of  a  witness, 
a  stay  of  proceedings,  or  upon  a  motion,  and  in  any 
other  case  permitted  by  law.  [51  v.  57, 2  336 ;  S.  <&  0. 1041.] 

i  6264.  Before  whom  affidavit  may  be  made.  An  affi- 
davit may  be  made  in  or  out  of  this  state,  before  any 
person  authorized  to  take  depositions,  and  must  be  au- 
thenticated in  the  same  way  as  depositions,  except  as 
provided  in  ?  5107.    [51  v.  57,  §  337 ;  S.  &  C.  1041.] 

|g  6269,  5270. 

i  6266.    When  deposition  may  be  need.    The  deposition 
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of  a  witness  may  be  used  only  in  the  following  cases : 

1.  When  the  witness  does  not  reside  in,  or  is  absent 
from,  the  county  where  the  action  or  proceeding  is  pend* 
ing,  or  by  change  of  yenue^  is  sent  for  trial. 

2.  When  the  witness  is  dead,  or,  from  age,  infirmity,  or 
imprisonment,  is  unable  to  attend  court. 

8.  When  the  testimony  is  required  upon  a  motion,  or 
where  the  oral  examination  of  the  witness  is  not  required. 
[51  V.  67,  i  338 ;  52  V.  27 ;  S.  A  C.  1041,   1170.] 

The  opposite  party  mjiy  use  a  deposition  when  filed,  T.  127, 
651 ;  2  W.  L.  M.  38iS,  though  it  is  not  used  by  the  party  taking  it, 
W.  651.  It  is  sufflcieiit  if  the  witness  was  competent  when  the 
deposition  was  taken,  2  W.  L.  J.  426;  contra,  17  0. 44.  A  waiver 
of  objection  to  the  competency  of  a  witness  so  as  to  allow  his 
deposition  to  be  taken  in  the  case  is  a  waiver  during  the  whole 
progress  of  the  case,  and  the  objection  can  not  be  Insisted  on 
when  the  witness  is  called  to  give  a  second  deposition  in  the 
same  case,  3  0. 8. 424. 

1.  But  if  the  opposite  party  die  after  the  deposition  of  a  non- 
resident is  taken,  it  can  not  be  admitted  under  the  rule  in  g  5242, 
1  D.  517;  16  O.  8.  220;  12  Bull  286 

2   See  5  O  279 

8.*  See  i  5252n,'  referring  to  17  Bull  274 ;  22  Bull  960 ;  8  Bull  789 ; 
12  Kas.  451 ;  amtra,  15  BuXr267:   See  also  I N.  P.  127. 

{  6266.  Time  When  dopOittlon  may  1m  taken.  Either 
party  may  commence  taking  testimony  by  deposition  at 
any  time  after  service  upon  the  defend  ant.   [51  v.  57 ,  339.] 

See  11 C.  C.  278. 

i  5267.  Testimony  taken  by  referee,  etc.,  may  be  used 
as  a  deposition.  Testimony  taken  in  an  action  or  pro- 
ceeding, on  the  order  of  a  court,  by  a  referee,  master 
commissioner,  or  special  master  commissioner,  subscribed 
by  the  witness,  and  reported  to  the  court  by  the  officer, 
may  be  used  as  a  deposition  taken  in  the  case.  [64  y.  144.] 

8  Bee.  964;  40O.  8.  345. 

And  is,  after  the  decease  of  such  witness,  admissible  in  any 
subsequent  trial  of  the  case  in  court,  14  0. 8. 434  (1863). 

2  6268.  Deposition  in  foreign  txdt.  Depositions  may 
also  be  taken  when  the  testimony  is  required  in  an  ac- 
tion, cause,  or  matter  pending  before  any  court  or  au- 
thority without  this  state.    [52  v.  27 ;  S.&  C.  1170.] 

i  6269.  Who  may  take  depositions  in  the  state.  Depo- 
sitions may  be  taken  in  this  state  before  a  judge  or  the 
clerk  of  the  supreme  court,  a  judge  or  clerk  of  the  circun 
court,  a  judge  or  clerk  of  the  common  pleas  court,  a 
probate  judge,  justice  of  the  peace,  notary  public,  mayor, 
master  commissionpr,  official  stenographer  of  any  court 
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in  this  state,  or  any  person  empowered  by  a  special 
commission ;  but  depositions  taken  in  this  state,  to  b? 
used  therein^  must  be  taken  bj  an  officer  or  j[>erson  whose 
authority  is  derived  within  tbe  state,  and,  if  to  be  used 
out  of  the  state,  they  may  be  taken  before  a  commis- 
sioner or  officer  who  derives  his  authority  from  the 
state,  district,  or  territory  in  which  they  are  to  be  used. 
[86  V.  78.] 

Stenographers,  7  Bull  270;  g  481  R.  S. 

g  ^270.    Who  may  take  depositions  out  of  the  state. 

Depositions  may  be  taken  out  of  this  state  before  a  j  udge, 

justice,  or  chancellor  of  any  court  of  record,  a  justice  of 

the  peace,  notary  public,  mayor,  or  chief  magistrate  of 

any  municipal  corporation,  a  commissioner  appointed 

by  the  governor  of  this  state  to  take  depositions,  or  any 

person  authorized  by  a  special  commission  from  this 

state.    [51  V.  57,  §  341 ;  S.&C.  1041.] 

Clerk  of  court  of  record  of  sister  state  is  not  one  of  the  officers 
authorized  by  this  section  to  take  depositions,  81  O.  S.  646;  4 
Neb.  968.  Under  stat.  1B24  mayor  of  Alexandria,  in  District  ot 
Columbia,  could  not  take,  5  O.  3.30.    U.  S.  consul.  33  Bull  49. 

g  5271.  Who  can  not  take  depositions.  The  of&cer  be- 
fore whom  depositions  are  taken  must  not  be  a  relative 
or  attorney  of  either  party,  or  otherwise  interested  in  the 
event  of  the  action  or  proceeding.  [51  v.  57,  {342; 
S.  &  C.  1042.] 

i  5272.  Commission  to  take  depositions.  Any  court 
of  record  of  this  state,  or  a  judge  thereof,  may  grant  a 
commission  to  take  depositions  within  or  without  the 
state,  which  commission  must  be  issued  by  the  clerk, 
and  under  the  seal  of  the  court  granting  the  same ;  and 
the  person  or  persons  to  whom  it  is  issued  must  be  named 
therein,  and  depositions  under  it  must  be  taken  upon 
written  interrogatories  unless  the  parties  otherwise  agree. 
[51  V.  57,  §  343 ;  S.  &  C.  1042.] 

§  5278.  Kotioe  to  take  depositions.  Service.  Written 
notice  of  the  intention  to  take  a  deposition  shall  be 
given  to  the  adverse  party  (1),  except  in  cases  in  which 
it  is  to  be  taken  under  a  special  commission,  and  shall 
specifv  the  action  or  proceeding,  the  name  oi  the  court 
or  tribunal  in  which  the  deposition  is  to  be  used,  and 
the  time  when  and  place  (2)  where  it  will  be  taken, 
and,  in  case  the  deposition  of  a  party  to  the  suit  be 
taken,  it  shall  not  be  used  in  his  own  behalf,  unless  the 
notice  specified  that  his  deposition  would  be  taken  (3j; 
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the  notice  shall  be  served  upon  the  adverse  party,  hit 
agent  or  attorney  of  record,  or  left  at  the  usual  place  of 
abode  of  such  party  or  his  agent  (4),  and  the  deposition 
shall  only  be  used  against  such  parties  as  are  served 
with  notice  in  one  of  the  modes  prescribed ;  the  notice 
shall  be  served  so  as  to  allow  the  adverse  party  suffi- 
cient time,  exclusive  of  Sundays,  the  day  of  service,  and. 
one  day  for  preparation,  to  travel  by  the  usual  routes 
and  modes  of  conveyance  to  the  place  named  in  the 
notice  (5);  and  the  examination  may,  if  so  stated  in  Uie 
notice,  be  adjourned  from  day  to  day.  [58  y,  58,  i  344 ; 
8.  &  S.  560.] 

1.  A  deposition  taken  without  notice  can  not  be  read,  though 
service  is  impossible,  W.  156,  but  where  there  is  an  appearance 
by  the  party  or  his  attorney  at  the  time  and  place  of  taking  the 
deposition  and  a  cross  examination  without  objection,  it  is  a 
waiver  of  any  irregularity  in  giving  notice,  and  indecNd  dispenses 
with  the  necessity  of  notice,  1  H.  15.  And  where,  after  a  depo- 
sition was  taken,  new  parties  were  made,  and  they  filed  no  excep- 
tions to  the  deposition  at  any  time,  and  on  the  trial  objected  to  it 
only  on  the  ground  of  incompetency,  it  was  held  that  they  waived 
the  objection  that  they  had  no  notice  of  the  taking  of  the  deposi- 
tion ,  41 0.  S.  368.  2,  "  The  city  of  Cleveland ' '  is  definite  enough, 
withoutgiving  the  county  and  state,  2  W.  L.  M.  388,  and  if  the  time 
and  place  are  given,  the  name  of  the  ofiQcer  need  not  be  given, 
T.  137,  Misnomer  of  the  oflBcer  will  not  vitiate  the  notice,  W. 
636.  It  has  been  held  that  notice  mav  be  served  to  take  deposi- 
tions at  the  same  time  and  place  in  different  cases,  20  0. 119, 128 
<1851).  3.  But  the  objection  is  waived  by  an  appearance  and 
cross-examination,  1  U.  13, 15,  or  by  going  to  trial  without  filing 
exceptions  as  required  by  U  5284, 5285, 9  Bull  156 ;  39  O.  8. 100, 106. 
4.  Service  by  leaving  a  copy  at  attorney's  office,  or  service  on  as- 
sistant attorney,  is  insufficient,  2  O.  S.  59^ ;  2  C.  S.  C.  R.  68.  Rem- 
edy, motion  to  strike  deposition  from  files,  though  there  has 
been  delay  unaccounted  for  in  making  it,  2  C.  8.  C.  R.  63. 
6.  Notice  on  2l8t  November  at  Cincinnati  to  take  at  Little  Rock, 
Ark.,  on  12th  December,  reasonable,  1 H.  400.  Service  at  5  P.  m. 
to  take  at  2  to  5  p.  m.  next  day,  was  held  sufficient,  when  the  dis- 
tance was  under  twenty  miles,  1 W.  L.  J.  394.  It  has  been  held 
that  service  may  be  proven  in  the  deposition,  1  W.  L.  J.  394,  or 
by  one  of  the  attorneys,  though  the  notice  was  not  attached  to 
the  deposition,  20  0. 119,  but  could  not  be  proved  by  the  party, 
10  O.  397. 

§  5274.  Kotice  by  publication.  When  the  party  against 
whom  a  deposition  is  to  be  read  is  absent  from  or  a  non- 
resident of  the  state,  and  has  no  agent  or  attorney  of 
record  therein,  he  mav  be  notified  of  the  taking  of  the 
deposition  by  publication ;  the  publication  must  Be  made 
for  three  consecutive  weeks,  in  a  newspaper  printed  in 
the  county  where  the  action  or  proceeding  is  pending,  if 
one  is  printed  therein,  and  if  no  newspaper  is  printed 
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therein,  then  in  a  newspaper  printed  in  the  state,  and  of 
general  circalation  in  that  county;  and  the  publication 
must  contain  all  that  is  required  m  a  written  notice,  and 
may  be  proved  in  the  manner  prescribed  in  J  5051. 
[61  V.  57,  §  345 ;  S.  &  C.  1042.] 

i  5876.  By  whom  deposition  to  be  written.  The  depo- 
•sition  shall  be  written  in  the  presence  of  the  officer  before 
whom  it  is  taken,  either  by  the  officer,  the  witness,  or 
some  disinterested  person,  and  subscribed  by  the  witness. 
[51  V.  57,  ?  346 ;  S.  &  C.  1042.] 

}  5876.  Depositions  to  be  sealed,  indorsed,  and  forwarded 

to  elerk.  The  deposition  so  taken  shall  be  sealed  in  an  en- 

▼olope,  indorsed  with  the  title  of  the  cause,  and  the  name 

of  the  officer  before  whom  it  was  taken,  and  such  officer 

shall  address  and  transmit  the  same  to  the  clerk  of  the 

court  where  the  action  or  proceeding  is  pending;  and  it 

shall  remain  under  seal  until  opened  by  the  clerk,  by 

order  of  the  court,  or  at  the  request  of  a  party  to  the 

action  or  proceeding,  or  his  attorney.    [51  v.  57,  i  347 ; 

S.  &  C.  1042.] 

And  where  they  were  properly  sealed  up  and  indorsed,  the 
fact  that  they  were  inclosed  in  another  envelope  addressed  to 
the  clerk,  but  without  other  indorsement,  is  not  objectionable, 
820.8.163. 

1 62n,  Before  what  oourti  de^iitions  may  be  need. 
Depositions  taken  pursuant  to  this  chapter  shall  be  ad- 
mitted in  evidence  on  the  trial  of  any  civil  action  or 
proceeding  pending  before  a  justice  of  the  peace,  or 
mayor  or  other  judicial  officer  of  a  municipal  copora- 
tion,  or  before  arbitrators,  a  referee,  or  a  master:  and 
such  depositions  shall  be  sealed  up,  indorsed  with  the 
title  of  the  action  or  proceeding,  the  name  of  the  officer 
before  whom  taken,  and  addressed  and  transmitted  by 
such  officer  to  such  justice,  mayor,  or  other  judicial 
officer,  arbitrators,  referee,  or  master.  [51  v.  57,  i  348 ; 
S.  &  C.  1043.] 

Justices  of  the  peace,  §  6544. 

i  5278.  When  deposition  may  be  need  in  other  OMOi. 
A  deposition  may  be  read  in  any  stage  of  the  action  or 
proceeding,  or  in  any  other  action  or  proceeding  upon  the 
same  matter  between  the  same  parties,  subject,  however, 
to  such  exceptions  as  may  be  taken  thereto  under  the 
provisions  of  this  chapter.   [51  v.  57,  i  349 ;  S.  &  G.  1043.] 
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Formerly  it  could  not,  19  0. 142,  460.  As  a  general  rule,  depo- 
sitions read  in  evidence  should  be  sent  to  the  Jury  on  their  re- 
tirement, 1  C.  8.  C.  R.  106 ;  2  O.  8.  588.  But  where  part  of  a 
deposition  which  could  not  be  separated  from  the  balance,  con- 
tained incompetent  evidence  which  was  ruled  out,  it  was  held 
that  the  court  might,  in  the  exercise  of  its  discretion,  refuse  to 
send  it  to  the  jury,  2  O.  8.  688;  see  8  Rec.  864:  40  O.  &  846; 
8  C.  C.  It.  600.    Refusal  to  allow  it  reversible  error,  4  C.  C.  84. 

{ 6279.  Certificate  of  anthentioation.  Depositions 
taken  pursuant  to  this  chapter,  by  a  judicial  or  other 
officer  nerein  authorized  to  take  depositions,  having  a 
seal  of  office,  whether  resident  in  this  state  or  elsewhere, 
shall  be  admitted  in  evidence  upon  the  certificate  ana 
signature  of  such  officer,  under  tne  seal  of  the  court  of 
which  he  is  an  officer,  or  his  official  seal,  and  no  other 
or  further  act  of  authentication  shall  be  required ;  if  the 
officer  before  whom  the  same  is  taken  has  no  official 
seal,  the  depositions,  if  not  taken  in  this  state,  shall  be 
certified  and  signed  by  fiuch  officer,  and  shall  be  further 
authenticated,  either  by  parol  proof  adduced  in  court, 
or  by  the  certificate  and  seal  of  the  secretary  or  other 
officer  of  state  who  is  the  custodian  of  the  great  seal  of 
the  state,  or  the  certificate  and  official  seal  of  the  clerk 
or  prothonotary  of  any  court  of  the  state  where  taken, 
attesting  that  such  officer  was,  at  the  time  of  taking  the 
same,  authorized,  within  the  meaning  of  this  chapter,  to 
take  the  same ;  but  if  the  deposition  is  taken  wilAin  this 
state  by  an  officer  not  having  a  seal,  or  within  or  with- 
out this  state  under  a  ppecial  commission,  it  shall  be 
sufficiently  authenticated  by  the  official  signature  of  the 
officer  or  commission  before  whom  it  is  taken ;  and  when 
a  deposition  is  not  certified  according  to  law,  the  fact 
neglected  to  be  certified  may  be  shown  by  parol  proof. 
[51  V.  57,  i  350 ;  57  v.  41,  §  1 ;  S.  &  C.  1043, 1 171.] 

§  6280.  Certificate  of  officer.  The  officer  before  whom 
the  deposition  is  taken  shall  annex  thereto  a  certificate 
showing  the  following  facts : 

1.  That  the  witness  was  first  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 

2.  That  the  deposition  was  reduced  to  writing  by  some 
proper  person,  naming  him. 

3.  That  the  deposition  was  written  and  subscribed  in 
the  presence  of  the  officer  certifying  thereto. 

4.  That  the  deposition  was  taken  at  the  time  and  place 
specified  in  the  notice. 
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But  if  the  deposition  be  taken  out  of  the  state,  by  an 

officer  authorized  to  take  the  same,  the  certificate  may 

be  in  the  foregoing  form,  or  in  the  form  authorized  by 

the  laws  of  the  place  where  taken ;  and  in  the  latter  case 

the  certificate  snail  be  deemed,  prima  facie,  as  made  in 

accordance  with   the  laws  of  the  place  where  made. 

[51  V.  57,  §  351 ;  S.  &  C.  1043.] 

The  certificate  must  show  affirmatiyely  that  the  reqiiisitioufl 
of  the  section  have  been  complied  with,  and  a  presumption  that 
the  officer  did  what  the  law  prescribes  is  insufficient,  1  H.  95. 

1.  The  certificate  must  state  that  the  witness  was  ** first"  duly 
sworn,  6  O.  S.  497,  to  testily  the  truth,  etc.,  1  H.  42,  the  **whok 
truth,"  W.  380;  but  the  omission  of  the  word  "  first"  in  the  cer- 
tificate is  not  objectionable  if  it  appears  iu  the  commencement 
of  the  deposition,  1  H.  400. 

2.  W.  746. 

3.  See  1  H.  42. 

§  6281.  When  depositions  may  be  read.  When  a  depo- 
sition is  offered  to  be  read  in  evidence,  it  must  appear,  to 
the  satisfaction  of  the  court,  that  for  a  cause  specified  in 
i  5265,  the  attendance  of  the  witness  can  not  be  procured. 
[51  V.  57,  §352;  S.  &  C.  1044.] 

i  6288.  When  depositions  to  be  filed.  Every  depo- 
sition intended  to  be  read  in  evidence  on  the  trial  must 
be  filed  at  least  one  day  before  the  day  of  trial.  [51  v. 
57,  J  353;  S.&C.1044.] 

But  the  objection  may  be  waived  by  proceeding  to  trial  with- 
out filing  exceptions,  2  W.  L.  M.  388. 

i  6888.  Fees  for  taking  depositioiis.  The  following 
fees  shall  be  allowed  for  taking  depositions  in  this  state, 
viz. :  Swearing  each  witness,  four  cents ;  for  each  sub- 
pcena,  attachment,  or  order  of  commitment,  fift^  cents; 
lor  each  hundred  words  contained  in  the  deposition  and 
certificate,  ten  cents ;  and  the  officer  may  retain  the  depo- 
sition until  such  fees  are  paid;  the  officer  shall  also  tax 
the  costs  of  the  sheriff  or  other  officer  who  serves  the 
process  aforesaid,  and  fees  of  the  witnesses;  and  he  may, 
if  directed  by  a  person  entitled  thereto,  retain  such  depo- 
sitions until  his  fees  are  paid.  [51  v.  57,  J  354 ;  S.  &  C. 
1044.] 

See  9  Bull  108. 

§6884.  Exoeptioni  to  depositions.  Exceptions  to 
depositions  shall  be  in  writing,  shall  specify  the  grounds 
of  objection,  and  shall  be  filed  with  the  papers  in  the 
cause.    [51  v.  57,  §  355 ;  S.  &  Q.  1044.] 

20  0.127;  2  0.8.  822. 
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H285.  Xnst  be  filed  be&re  trial.  No  exception  other 
than  for  incompetency  or  irrelevancj  shall  be  regarded, 
unless  made  and  filed  before  the  commencement  of  the 
trial.    [51  V.  57,  §  356 ;  S.  &  C.  1044.] 

See  g  5273n.  Exception  that  the  party's  name  waa  omitted  in 
the  notice.  9  Bull  156 ;  39  O.  8. 100, 105 ;  that  the  word  "  sworn  " 
was  omitted  in  the  certificate  of  the  notary,  2  O.  8.  322:  that 
new  parties  made  after  the  taking  of  a  deposition  had  no  notice 
under  g  527a  must  be  made  before  trial,  41  O.  8. 368.  And  an 
objection  that  a  question  is  a  leading  one  should  be  made  at  the 
time  It  is  propounded  or  befbre  trial,  3  O.  8.  406.  The  judg 
ment  will  not  be  reversed  for  alleged  error  in  oyemiling  excep- 
tions to  depositions,  unless  lit  appear  by  bill  of  exceptions  or 
otherwise  that  the  facts  upon  which  the  exceptions  are  predica- 
ted exist.  The  allegation  in  the  exceptions  is  not  itself  sufH- 
cieM,  16  O.  8. 1. 

}  6286.  Court  to  decide  exceptione  before  trial.  The 
court  shall,  on  motion  of  either  party,  hear  and  decide 
questions  arising  on  exceptions  to  depositions  before  the 
commencement  of  the  trial.  [51  v.  57,  §  357:  S.  <fe  C, 
1045.1  >^        » 

i  5287.  When  olg'eotiong  waived.  Errors  of  the  court 
in  its  decisions  upon  exceptions  to  depositions  are  waived 
unless  excepted  to.    [51  v.  57,  §  358 ;  S.  &  C.  1045.1 

SUBDIVISION  IV.      ADMI£BI0N  AND  INSPECTION   OP  DOC?U- 

MENTS. 

i  5288.  Party  may  be  required  to  admit  a  paper  to  be 
genuine  or  pay  expenses  of  proof.  Either  part^  may  ex- 
hibit to  the  other,  or  to  his  attorney,  at  any  time  before 
the  trial,  any  paper  or  document  material  to  the  action, 
and  request  an  admission  in  writing  of  its  |;enuineness; 
and  if  the  adverse  party,  or  his  attorney,  fail  to  give  the 
admission  in  writing  within  four  days  after  the  request, 
and  if  the  party  exhibiting  the  paper  or  document  be 
afterward  put  to  any  cost  or  expense  to  prove  its  genu- 
ineness, and  the  same  be  finally  proved  or  admitted  on 
the  trial,  such  cost  and  expense,  to  be  ascertained  at  the 
trial,  shall  be  paid  by  the  party  refusing  to  make  the  ad- 
mission, unless  it  appear,  to  the  satisfaction  of  the  court, 
that  there  were  goocf  reasons  for  the  refusal.  [51  v.  57, 
?  359 ;  S.  &  C.  1045.] 

i  5289.  Party  may  be  compelled  to  prodnoe  books  and 
writings.  The  court  in  which  an  action  is  pending  i^&7) 
on  motion,  and  on  reasonable  notice  thereof,  require  the 
parties  to  produce  books  and  writings  in  their  possession 
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^  jh  contain  evidence  pertinent  to  the  issue, 

jd  under  circumstances  where  they  might 
/  have  been  compelled  to  produce  the  same  bj 
<Lnary  rules  of  proceeding  in  chancery;   if  the 
^ff  fail  to  comply  with  such  order  to  produce 
j8  or  writings,  the  court  may,  on  motion,  give  judg- 
.   .nt  for  the  defendant  as  in  case  of  non-suit;  and 
if  a  defendant  fail  to  comply  with  such  order  to  produce 
books  or  writings,  the  court,  on  motion,  may  give  judg- 
ment against  him  by  default.    [54  v.  23,  §  360.] 

The  section  does  not  authorize  compulsory  production  be* 
fore  notary,  3  Bull  673;  7  Rec.  189 ;  see  g  5252rr. 

Notice  must,  as  a  general  rule,  be  given  before  trial.  20  0. 132 ; 
but  when,  from  the  nature  of  the  action,  defendant  has  notice, 
formal  notice  is  not  essential  as  a  foundation  for  the  introduc- 
tion of  parol  testimony  as  to  the  contents  of  the  instrument,  88 
O.  S.  122.  Where  defendant  denies  possession  of  a  paper  by  affi- 
davit, the  court  can  not  decide  on  affidavits  the  question  of  fact 
thus  presented  and  render  judgment  as  by  default,  17  O.  S.  76. 
Bufficdency  of  evidence  to  sustain  motion  for  inspection  of  books, 
see  2  C.  S.  C.  R.  76.  See  generally  as  to  the  introduction  of  parol 
evidence,  when  the  instrument  is  in  the  possession  of  defendant, 
T.  48 ;  1 C.  8.  C.  R.  292,  and  not  produced  after  notice,  5  W.  L.  J.  8. 

1 5290.  Party  entitled  to  inspection  and  copy  of  books 
and  doonments.  Either  party,  or  his  attorney,  may  also 
demand  of  the  adverse  party  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  a  book,  paper,  or  docu- 
ment in  his  possession,  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action  or  defense, 
which  demand  shall  be  in  writing,  and  shall  specify  the 
book,  paper,  or  document  with  sufficient  particularity  to 
enable  the  other  party  to  distinguish  it ;  if  compliance 
with  the  demand  within  four  days  be  refused,  the  court 
or  judge  may,  on  motion,  and  notice  to  the  adverse  party, 
order  the  adverse  party  to  give  the  other,  within  the 
time  specified,  an  inspection  and  copy,  or  permission  to 
take  a  copy  of  such  book,  paper,  or  document;-  and  on 
failure  to  comply  with  such  order,  the  court  may  exclude 
the  paper  or  document  from  being  given  in  evidence,  or, 
if  wanted  as  evidence  by  the  party  applying,  may  direct 
the  jury  to  presume  it  to  be  such  as  the  party,  by  affida- 
vit, alleges  it  to  be ;  but  this  section  shall  not  be  con- 
strued to  prevent  a  party  from  compelling  another  to 
produce  any  book,  paper,  or  document  when  he  is  ex- 
amined as  a  witness.  [54  v.  23,  i  360 ;  S.  <&  C.  1045.] 
.  i  6291.    When  ooort  may  appoint  matter  to  inspect 


4     . 
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*** 
bookff,  papen,  eto.    If  the  partj  in  poBsession  of  vxy 

such  book,  paper,  writing,  or  docament,  alle^  that  the 
same,  or  any  part  thereof,  is  of  mere  private  interest,  or 
of  such  character  that  it  ought  not  to  De  produced,  or  aa 
inspeotion  or  copy  thereof*  allowed  or  taken,  the  court 
may^  on  motion  of  either  party,  direct  a  private  exam- 
ination thereof  by  a  master;  if  the  mastm'  find  that  such 
book,  paper,  writing,  or  document  contains- matter  perti- 
nent to  the  case,  and  proper  to  be  produced,  inspected, 
or  copied,  he  shall  report  the  same  to  the  court,  or  a 
copy  of  such  part  as  he  finds  pertinent  to  the  case,  and 
proper  to  be  produced,  inspected,  or  copied;  and  the 
booK,  paper,  writine,  or  document,  or  part  thereof,  so 
reported,  shall  be  admitted  in  evidence  on  the  trial,  un- 
less excluded  by  the  court  for  proper  cause.  [54  v.  23, 
J360;  a  AC.  1045.] 

i  6392.  How  oopiei  of  written  instmment  obtained. 
Either  party,  or  his  attorney,  shall,  if  required,  deliver 
to  the  other  party,  or  his  attorney,  a  copv  of  any  instru* 
ment  of  writing  whereon  the  jiction  or  defense  is  founded, 
or  which  he  intends  to  offer  in  evidence  at  the  trial ;  ana 
if  the  plaintiff  or  defendant  refuse  to  furnish  the  copy 
required,  the  party  so  refusing  shall  not  be  permitted  to 
give  in  evidence  at  the  trial  the  original,  of  which  a  copy 
has  been  refused ;  but  this  section  shall  not  apply  to  a 
paper,  a  copy  of  which  is  filed  with  a  pleading*  as  pro- 
vided in  i  6085.    [51  v.  57,  §  361 ;  S.  &  C.  1046.] 

When  the  suit  is  on  an  account  which  is  attached  as  an  ex- 
hibit to  the  petition,  and  the  exhibit  is  perhaps  imperfect  In  the 
description  of  the  goods  or  merchandise,  the  moneys  paid  or  the 
duty  performed,  the  remedy  is  to  demand  a  bill  of  i>articulan 
und:er  this  sectiou,  2  D.  499. 

i  5293.  Action  for  diseovery.  When  a  x>er8on  claim- 
ing to  have  a  cause  of  action,  or  a  defense  to  an  action 
commenced  against  him,  is  unable,  without  a  dincovery 
of  the  fact  from  the  adverse  party,  to  file  his  petition  or 
answer,  such  ^rson  may  bring  his  action  for  discovery, 
setting  forth  m  his  petition  the  necessity  of  such  dis- 
covery, and  the  grounds  thereof,  and  such  interroga- 
tories relating  to  the  subject  matter  of  the  discovery  as 
ma^  be  necessary  to  procure  the  discovery  sought, 
which,  if  not  demurred  to,  shall  be  fully  and  directly 
answered,  under  oath,  by  the  defendant ;  and,  upon  the 
final  disposition  of  the  action,  the  costs  thereof  snail  be 
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taxed  in  such  manner  as  the  court  deems  equitable.   [54 
V.  23,  ?  3 ;  S.  &  C.  1161.] 

Under  the  code  a  discovery  can  not  be  asked  for  in  the  peti- 
tion. To  enable  the  plaintiff  to  find  out  the  character  and 
extent  of  his  actual  cause  of  action,  he  must  state  facts  in  his 
I^tition  to  show  a  cause  of.  action  against  the  defendants.  1  D. 
156.  Suits  for  discovery  before  code  obsolete,  45  O.  S.  356;  Ex- 
ecutor or  administrator  has  benefit  of  discovery,  44  O.  3.  596, 
603. 

SUBDIVISION  V.      VARIANCE. 

i  5294.  When  variance  deemed  material!  Amendment. 
Ko  variance  between  the  allegation  in  a  pleading,  and 
the  proof,  shall  be  deemed  material,  unless  it  has  actu- 
ally misled  the  adverse  party,  to  his  prejudice,  in  main- 
taining his  action  or  defense  upon  the  merits  (1),  and 
when  it  is  alleged  that  a  party  has  been  so  misled,  that 
fact  must  be  proved  to  the  satisfaction  of  the  court,  and 
it  must  also  be  shown  in  what  respect  he  has  been  mis- 
led (2);  and  thereupon  the  court  may  order  the  plead- 
ing to  be  amended,  upon  such  terms  as  are  just  (3).  [51 
V.  57,  §  131 ;  S.  &  C.  987.] 

1.  30  O.  S.  92.  To  constitute  a  variance  between  the  allega- 
tions and  the  proofs,  the  difference  must  be  as  to  the  substan- 
tial elements  of  the  case,  and  not  as  to  the  legal  conclusions 
from  the  facts  drawn  by  the  pleader,  27  O.  S.  159.  2.  41  O.  S. 
69 ;  11  N.  Y.  368 ;  6  Oreg.  156 ;  68  Mo.  626 ;  79  Mo.  275.  3.  34  How. 
Pr.  467 ;  a5  Barb.  298 ;  50  Barb.  95 ;  and,  when  not  objected  lo, 
disregarded  after  judgment,  15  O.  S.  211 ;  35  O.  S.  367.  It  is  too 
late  on  error  to  make  the  objection,  24  O.  S.  598 ;  see  31  O.  S.  399. 

i  6296.  Yarianoe  not  material.  Amendment  without 
costs.  When  the  variance  is  not  material,  the  court  may 
direct  the  fact  to  be  found  according  to  the  evidence, 
and  may  order  an  immediate  amendment  without  costs. 
[51  V.  57,  §132;  S.  &  C.  989.] 

ImmatericU  variances.  Account.  Where  an  item  of  an  account 
on  which  suit  is  brought  is  not  proved  on  the  trial  to  the  full 
extent  claimed  in  the  petition,  but  the  variance  between  the 
allegations  and  the  proof  is  not  such  as  to  mislead  the  defend- 
ant iin  regard  to  the  nature  and  character  of  the  claim,  such 
variance  will  not  prevent  a  recovery,  if  the  facts  proved  show  a 
good  cause  of  action,  30  O.  8.  92. 

Consideration.  An  averment  of  a  cash  consideration,  in  hand 
paid,  and  proof  that  the  consideration  was  a  sight  draft,  which 
was  paid,  amendable  variance,  5  Wall.  689. 

Contract.  A  variance  between  the  allegations  and  proof  as  to 
such  provisions  of  a  contract  as  are  not  essential  to  a  recovery 
is  not  such  a  variance  as  to  defeat  the  plaintiff's  action,  28  O.  S. 
418 ;  an  allegation  that  plaintiff  refused  to  enter  into  a  contract 
unless  one  of  the  defendants  should  indorse  such  contract  and 
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become  respoiiBible  for  its  performance,  and  proof  that  said  de- 
fendant should  join  in  and  sien  the  same,  4  Hun  561 ;  petition 
on  a  quantum  meruit  and  prooishowing  special  contract  and  fix- 
ing price,  1  Hun  75.  Wnerc  a  verbal  contract,  as  proved,  waa 
made  at  a  different  date  from  that  alleged  in  the  petition, 
amendment,  before  Judgment,  to  conform  to  the  proof  is 
proper,  6  BuU  338.  if  the  plaintiff  had  a  cause  of  action  for 
tlie  breach  of  the  contract  iproved,  it  would  be  no  objection 
to  his  right  ta  recover  that  all  the  terms  of  the  contract,  as 
alleged  in  the  petition,  were  not  sustained  by  the  testimony. 
This  is  a  mere  question  of  variance,  36  O.  8.  189.  Averment 
of  an  express  agreement,  evidence  of  an  implied  one,  40 
Barb.  898. 

Dates.  A  variance  as  to  dates  will  not,  in  general,  be  re- 
garded as  material,  unless  they  are  of  the  gist  of  the  action,  4 
WaU.  642;  10  How.  Pr.  297. 

Description.  A  variance  in  matters  of  description  must  be 
such  as  to  mislead  the  adverse  party  to  be  material,  28  N.  Y. 
515.  Where  the  petition  describes  a  bill  of  exchange  as  payable 
to  the  order  of  A,  and  the  bill  offered  in  evidence  Is  payable  to 
B,  an  amendment  was  allowed.  7  Cal.  135.  Where  an  instm- 
ment  in  writing  was  described  in  the  petition  as  a  contract  to 
pay  one  hundred  dollars,  and  the  contract  given  in  evidence 
was  an  agreement  to  pay  one  dollar,  the  petition  was  consid- 
ered as  amended  in  the  higher  court,  42  Ind.  103.  Where  the 
petition  alleged  that  a  draft  was  signed  John  Q.  Jackson,  and 
the  proof  showed  that  it  was  signed  John  Q.  Jackson,  agent, 
the  variance  was  held  to  be  immaterial,  28  Cal.  263.  Where  let- 
ters were  declared  on,  in  substance,  as  showing  a  contract,  a  lit- 
eral variance  between  one  of  them  as  presented  in  evidence  and 
as  set  forth  in  the  pleading,  is  not  sufficient  to  exclude  it,  55  Oa. 
164.  Where  the  petition  described  a  promissory  note,  upon 
which  the  action  was  founded,  as  payable  "  three  months  alter 
date,"  and  that  produced  on  the  trial  was  payable  four  months 
alter  date,  the  variance  was  held  to  be  immaterial,  4  Duer.  448; 
but  where  a  note  declared  on  did  not  mention  any  place  of  pay- 
ment, and  that  offered  in  evidence  was  made  payable  at  a  cer- 
tain bank,  the  variance  was  held  to  be  fatal,  73  Mo.  327.  Where 
time  is  not  descriptive  of  the  date  of  an  instrument,  proof  that 
it  was  made  at  a  different  time  is  not  a  fatal  variance,  12  O.  300 ; 
and  under  the  code,  where  the  petition  showed  an  agreement 
for  extension  of  time  from  April  7th  until  next  spring,  and  the 
proof  that  the  agreement  was  for  an  extension  of  time  for  one 
year,  it  was  held  that  this  was  not  such  a  variance  as  would  de- 
feat the  action,  38  O.  S.  534,  537. 

Estoppd.  An  estoppel  must  be  si>ecially  pleaded  to  authorize 
evidence  to  establish  it,  6  Oreg.  231,  and  in  an  action  declaring  on 
a  written  contract,  it  was  held  that  evidence  of  facts  showing  an 
estoppel  to  deny  such  contract  amounted  to  a  failure  of  proof, 
37  la.  229. 

Fraud.  An  allegation  of  false  and  fraudulent  assertions  and 
proof  of  an  implied  warranty,  though  no  fraud  is  shown,  not 
latally  variant,  56  Barb.  59. 

Joint  Contract.  Allegations  of  a  Joint  contract  made  by  sev- 
eral defendants,  and  proof  that  only  part  of  them  contracted, 
will  not,  under  g  5311,  be  regarded  as  a  material  variance,  10  O. 
S.  451 ;  33  O.  S.  395;  but  if  the  plaintiff  alleges  a  joint  undertak- 
ing of  the  plaintiflr  and  another,  and  proves  only  a  separate  uq- 
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dertftking  by  the  plaintiff  alone,  this  is  a  failure  of  proof,  13  O. 
8.  72:  170.  8. 183,  %23;  see  21  Bull  295. 

Misnomer.  A  mere  misnomer  will  be  regarded  as  immaterial, 
7  Abb.  Pr.  134. 

Negligence.  Where  the  petition  averred  negligence  in  mov- 
ing a  car  under  which  plaintiff  was  working,  without  notice  or 
warning,  and  the  proof  showed  that  the  negligence  in  not  giv- 
ing notice  or  iwarning  was  attributable  to  the  foreman  under 
whose  control  plaintiff  was  working,  this  was  held  a  case  of 
variance,  and  not  one  of  failure  of  proof,  36  0. 8.  221.  An  allega- 
tion of  neglecting  to  forward  goods,  and  proof  of  a  refusal  to 
deliyer  at  their  destination,  not  fatal,  36  How.  Pr.  188;  and  an 
averment  of  wrongfully  setting  fire  to  a  building,  and  proof  of 
negligent  fire,  25  N.  Y.  252.  259. 

NwJBomee.    See  15  O.  8. 211. 

Phyndan- Malpractice.  Averment  in  an  action  against  one  aa 
a  physician,  proof  that  he  held  himself  out  as  a  "  cancer  doc- 
tor," a  mere  variance,  29  O.  S.  577 ;  but  an  averment  of  an  agree- 
ment to  attend  a  patient  and  of  an  agreement  to  effect  a  cure 
were  held  fatal,  w.  351.  A  declaration  alleging  a  promise  to 
effect  a  cure  can  only  be  sustained  by  an  express  promise,  7  O. 
(Pt.2)123. 

Place.  Allegation  that  a  boat  was  wrecked  at  a  certain  plaoo 
on  a  dam,  and  proof  that  it  was  wrecked  in  crossing  over  the 
dam,  not  fatal,  o  0. 410. 

Sale.  Allegation  of  a  sale  in  writing,  and  proof  of  an  oral 
sale,  30  Gal.  360;  cf.  2  O.  8.  131;  an  allegation  that  defendant 
had  purchased  certain  goods,  and  proof  that  the  purchase  had 
been  made  for  the  defendant  by  another,  as  his  agent,  60  la. 
180. 

Services.  Allegation  of  an  agreed  compensation  for  services, 
and  proof  of  the  value  of  the  services,  55  N.  Y.  319 ;  allegation  of 
services  in  making  a  sale,  and  proof  of  services  in  trying"  to 
make  a  sale,  30  O.  S.  96;  allegation  that  defendant  owes  the 
plaintiff  for  labor  and  services  "  in  procuring  a  loan,"  and  proof 
that  the  money  was  obtained  ready  to  be  loaned,  but  that  de- 
fendant, by  his  negligence,  prevented  the  completion  of  the 
loan,  56  Wis.  456. 

Staruier.  Charging  plaintiff,  in  an  action  of  slander,  with 
sleeping  with  a  man  not  her  husband,  and  proving  that  such 
person  was  in  bed  with  her,  not  a  failure  of  proof,  36  O.  8.  107. 

2  6296.  Failure  of  proof  not  a  variance.  When  the 
allegation  of  the  claim  or  defense,  to  which  the  proof 
is  directed,  is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  general  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance  within 
the  last  two  sections,  but  a  failure  of  proof.  [51  y. 
57,  i  133 ;  S.  &  C.  989.] 

A  failure  of  proof  is  where  no  cause  of  action  or  defense  what- 
ever has  been  proved,  9  Daly  391.  In  case  of  failure  of  proof  if 
the  testimony  Is  objected  to  by  the  adverse  party,  it  must  be 
excluded,  whether  he  would  be  misled  or  not,  10  O.  8.  621 ;  21 
O.  8.  668 ;  but  it  has  been  held  that  the  objection  must  be  dis- 
tinctly taken  at  the  trial  or  it  is  not  available,  7  Abb.  u.  s.  258: 
863cf.  22  0.  8.358. 
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Account.    In  an  action  on  an  account  for  work  and  labor,  the 

Elaintiff  can  not  recover  on  proof  of  facts  showing  a  guaranty 
y  the  defendant  that  other  parties  would  pay  for  the  work,  85 
la.  80.    If  the  action  is  brought  on  an  account  stated,  and  the 

Sroof  fails  to  show  such  an  account,  though  it  may  indicate  a 
ability  on  a  special  contract,  or  for  fraud,  it  is  a  case  of  failure 
of  proof,  12  Jones  <&  S.  424 ;  81 N.  Y.  268. 

Bond.  Declaration  averring  existence  of  bond,  and  making 
profert,  not  sustained  by  proof  of  lost  bond,  19  O.  360  (before 
code). 

Contract.  Allegation  of  an  ordinary  contract  is  not  sup- 
ported by  proof  of  a  special  contract,  2  O.  S.  131  (before  code);  an 
averment  of  work  and  labor  on  defendant's  mill-dam,  and  proof 
that  the  work  and  labor  were  performed  in  the  defendant's 
harvest  field,  a  fatal  variance,  21  O.  8.  668.  In  an  action  on  a 
contract  there  can  not  be  a  recovery  for  a  tort,  2  Hun  466,  and 
vice  vena  50  N.  Y.  1. 

Estoppd,  I  529&n. 

Fraua.  Where  the  petition  charges  the  defendant  with  fraud 
in  obtaining  goods  and  converting  them  to  his  own  use,  and 
the  proof  shows  the  defendant  to  be  a  &(ma)Cde  purchaser  from 
one  in  possession  without  title,  the  case  is  one  of  failure  of 

Sroof,  22  O.  S.  388.  Where  fraud  is  alleged,  a  recoverv  can  not 
e  had  for  breach  of  contract,  60  N.  Y.  1 ;  but  it  has  been  held 
that  if,  by  striking  out  the  words  sounding  in  tort,  a  complete 
statement  of  a  cause  of  action  on  contract  is  made,  and  the  de- 
fendant is  not  misled,  an  amendment  may  be  allowed,  12  N.  Y. 
Week.  Dig.  528. 

Joint  and  severai  liability,  g  5295n. 

Negligence.  Where  the  petition  alleges  neglect  of  a  railroad 
to  construct  cattle-guards,  a  recovery  can  not  be  had  for  neglect 
to  build  fences,  16  Barb.  315.  Where  the  action  is  for  damages 
for  an  alleged  defect  in  the  construction  of  an  engine,  plaintiff 
can  not  recover  for  an  injury  resulting  from  a  defect  in  the 
track,  64  Mo.  249 ;  71  Id.  514. 

Nuisance.  In  a  petition  stating  facts  constituting  a  nuisance 
of  one  kind,  it  is  not  permissible  to  prove  a  nuisance  of  a  char- 
acter essentially  different,  18  Minn.  176 :  and  an  averment  of  a 
fence  across  the  road  is  not  supported  by  evidence  of  a  fence 
near  the  road,  10  O.  S.  621;  averment  in  a  declaration  that 
plaintiff  was  entitled  to  the  use  of  a  "  public  alley,"  is  not  sup- 
ported by  a  proof  of  a  right  to  use  a  private  alley,  4  O.  543. 

Performance.  Under  a  plea  of  penormance,  a  toaiver  can  not 
be  proved,  37  O.  S.  49;  if  the  waiver  is  relied  on,  it  must  be 
si>ecially  pleaded,  5  Neb.  50. 

Beal  jnopfrty.  EjectTnent.  In  an  action  for  the  recovery  of  real 
estate,  of  which  the  legal  title  is  in  plaintiff,  a  defense  grounded 
on  an  equitaUe  title  must  be  pleaded.  The  case  is  one  of  fail- 
ure of  proof,  36  O.  S.  358,  361. 

Miscellaneous.  In  an  action  against  an  officer  for  default  in 
executing  process,  the  petition  described  the  process  as  hav- 
ing been  issued  on  a  judgment  recovered  jointly  a^ndnst  two 
defendants.  In  proof  it  appeared  that  only  one  of  the  defend- 
ants had  been  served  with  process,  such  judgment  was  held  a 
fatal  variance,  29  O.  8.  617.  A  court  of  common  pleas  has  no 
appeUate  jurisdiction  over  a  cause  of  action,  which  had  never 
been  submitted  to  or  passed  upon  by  the  justice.  The  variance 
VI  such«  that  the  petition  may  on  motion  be  stricken  from  the 
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files.  30  O.  S.  365.  Where  there  is  not  a  failnre  of  proof  but  a 
variance,  the  court  determiues  whether  it  will  grant  leave  to 
amend  or  not.  If  leave  is  granted,  the  trial  proceeds,  unless 
a  continuance  becomes  necessary  by  reason  of  tne  amendment, 
96  O.  8. 112.  An  averment  in  a  petition  that  defendant  by  his 
agent  negligently  put  up  and  sold  a  poisonous  drug  instead  of  a 
harmless  medicine  called  for,  is  suflScient  to  authorize  proof 
that  such  drug  was  not  labeled ' '  poison ' '  as  required  by  statute. 
46  0.8.471. 


CHAPTER  IV. 

EXCEPTIONS. 

J  5397.  What  is  an  exception.  An  exception  is  an 
objection  taken  to  a  decision  of  the  court  upon  a 
matter  of  law.    [51  v.  57,  §290;  S.  &  C.  1028.] 

8ee  notes  to  gg5190,  6707. 

J  6298.  When  exception  mutt  be  made.  The  party 
objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made,  and  time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  more  than  fifty 
days  beyond  the  date  of  the  overruling  of  the  motion 
for  a  new  trial,  or  from  such  decision  by  the  court 
when  a  motion  for  a  new  trial  is  not  necessary.  [89 
V.  124;  87  v.  206;  84  v.  69;  51  v.  57,  ?291 ;  S.  &  C. 
1028.] 

Must  except  at  the  time  decision  is  made.  Ahd  the  bill  must 
show  that  the  exception  is  taken.  See  19  O.  300 ;  10  O.  S.  223 ;  12 
O.  S.  1 ;  22  O.  8.  324 ;  24  0. 8.  554,  564 ;  2  C.  C.53 ;  6  C.  C.  631.  Error 
of  law  must  be  excepted  to  at  the  trial  term  as  the  law  stood  in 
1874, 32  O.  8.  258 ;  but  exceptions  to  the  overruling  a  motion  for 
a  new  trial  could  be  taken  when  the  order  was  made,  5  O.  8. 51 ; 
though  the  ground  of  the  motion  was  error  of  the  court  on  the 
trial  not  excepted  to  at  the  time,  Id. 

Tim>e  to  reduce  exceptions  to  writing.  By  the  Revised  Statutes 
of  1880,  "not  beyond  the  term;"  by  the  act  of  March  11,  1887 
(84  V.  69),  *•  not  more  than  thirty  days  beyond  the  term  at  which 
the  verdict  of  the  jury  is  rendered,  or  the  cause  is  decided 
when  tried  to  the  court;"  by  the  act  of  April  15,  1890  (87  v. 
206),  •'  not  more  than  forty  days  beyond  the  term,  etc." 

J  6299.  Form  Of  itatlng  exception.  No  particular  form 
of  exception  is  required ;  and  the  exception  must  be 
stated  with  the  facts,  or  so  much  of  th«  evidence,  as  is 
necessary  to  explain  it,  and  no  more,  and  the  whole 
as  briefly  as  possible.    [51  v.  57,  J  292;  S.  &  C.  1028.] 

Want  of  formality  will  not  vitiate,  28  0. 8.  561;  no  particular 
form  of  exception  required.  Id, 
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§6800.  HowtokonwhenfluiU&ppoarofrooord*  When 

the  decision  objected  to  is  entered  on  the  record,  and 
the  pounds  of  objection  appear  in  the  entry,  the  ex- 
ception may  be  taken  by  the  party  causing  to  be  noted 
at  the  end  of  the  entry  that  he  excepts.  [51  v.  57, 
2  293 ;  S.  &  C.  1029.] 

A  journ&l  entry  is  not  a  substitute  for  a  bill  of  exceptions, 
81  O.  S.  431 ;  44  O.  S.  525,  530 ;  2  C.  C.  152,  155.  Where  parties 
have  consented  to  an  entry  showing  that  the  bill  was  duly 
perfected  they  are  estopped  from  showing  it  wa«  untrue,  31  O. 
a.  103.  Where  the  court  makes  a  special  finding  of  facts,  and 
a  party  notes  his  exception,  no  bill  of  exceptions  is  necessary, 
35  O.  S.  113. 

§  6301.  When  bin  of  exceptions  must  be  presented  for 
allowance— Absence,  sickness,  deatb,  expiration  of  term 
or  otber  disabilty  of  trial  jodiro  or  Jndiges— Pending  cases. 

When  the  decision  is  not  entered  on  the  record,  or 
the  grounds  of  the  objection  do  not  sufficiently  ap- 
pear in  the  entry,  or  the  exception  is  to  the  decision 
of  the  court  on  a  motion  to  direct  a  non-suit,  or  to 
arrest  the  testimony  from  the  jury,  (1.)  or  for  a  new 
trial  for  misdirection  by  the  court  to  the  jury,  (2.)  or 
because  the  verdict,  or  if  a  jury  is  waived,  the  finding 
of  the  court  is  against  the  law  and  the  evidence,  (3.) 
or  on  the  admnsion  or  rejection  of  evidence,  the 
party  excepting  must  reduce  his  exceptions  to  writing 
and  present  the  same  to  the  trial  judge  or  judges  for 
allowance  within  fifty  days  after  the  overruling  of 
the  motion  for  a  new  trial ,^  or  the  decision  of  the  court 
where  a  motion  for  a  new  trial  is  not  necessarv ; 
provided,  that  in  case  the  trial  judge  or  judges  be 
absent  from  the  district  or  circuit  when  such  bill  of 
exceptions  is  so  prepared  for  allowance,  then  the 
same  may  be  deposited  within  said  fifty  days  with  the 
clerk  of  the  court  for  the  examination  and  allowance 
by  such  trial  judge  or  judges,  who  shall  be  required 
to  sign  the  same,  if  correct,  on  or  before  the  fifth  day 
of  the  term  of  the  court  next  ensuing  after  the  ex- 
piration of  said  fifty  days ;  and  provided  further,  that 
in  case  the  trial  judge  of  any  district  is  sick  and  una- 
ble to  attend  to  such  signing,  or  in  case  of  the  death 
of  such  trial  judge,  or  expiration  of  term  of  office  or 
other  disability,  then  such  bill  of  exceptions  so  pre- 
pared for  allowance  may  be  presented  to  any  judge 
of  such  district,  and  upon  examination  of  the  same 

^35  Bull  226. 
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and  being  satisfied  that  the  same  is  correct,  shall 
sign  the  same  on  or  before  the  expiration  of  said 
fifty  days.  This  provision  shall  be  held  to  apply  to 
cases  i)ending,  and  to  cases  pending  for  the  allowance 
of  a  bill  of  exceptions  upon  the  passage  of  this  act. 
[91  V.  141.] 

1.  17  O.  439;  24  O.  S.  83  (act  1858);  38  O.  S.  389;  1  C.  C.  9. 
2.  See  10  O.  S.  223;  25  O.  S.  584 ;  29  O.  S.  448.  3.  Before  the  pas- 
sage of  the  act  of  1858  the  fact  that  the  verdict  was  against  the 
weight  of  the  evidence  was  not  ground  of  reversal,  6  O.  S.  497. 
Error  will  lie  to  the  overruling  of  the  court  upon  questions  of 
law  where  the  case  is  submitted  to  the  court  m  the  same  man- 
ner as  if  it  had  been  submitted  to  the  jury,  12  O.  482  ;  15  O.  58 ; 
17  0. 128, 131 ;  14  O.  S.  372.  When  a  jury  is  waived,  and  issues 
of  fact  are  submitted  to  the  court  with  a  request  to  have  con- 
clusions of  fact  found  separately  from  conclusions  of  law,  a 
question  as  to  the  sufficiency  of  evidence  upon  which  findings 
of  fact  were  made  by  the  court  can  only  be  raised  by  bill  of 
exceptions,  30  O.  S.  92. 

Previoiis  acts.  By  the  Revised  Statutes  of  1880,  the  bill  of  ex- 
ceptions was  required  to  be  presented  "to  the  court,"  for  al- 
lowance within  the  term  at  which  tiie  verdict  was  rendered  or 
decision  made. 

By  the  act  of  March  11,  1887  (84  v.  69),  '*  to  the  trial  judge  or 
judges  within  thirty  days  from  the  end  of  the  term  at  which 
the  verdict  is  rendered  or  the  finding  of  the  court  is  made." 

By  the  act  of  April  11, 1888  (85  v.  181),  provision  was  made  for 
depositing  the  bill  with  the  clerk  of  court  in  the  absence  of  the 
judge  or  judges  who  were  required  to  sign  "and  seal"  it,  "on 
or  before  the  first  day  of  the  next  ensuing  term  of  court." 

By  the  act  of  April  15,  1890  (87  v.  206),  it  must  be  presented 
for  allowance  to  the  trial  judge  or  judges  "within  forty  days 
after  the  end  of  the  term  at  which  the  verdict  is  rendered  or 
the  finding  of  the  court  is  made,  or  where  a  motion  for  a  new 
trial  is  m£ide,  and  not  decided  by  the  court,  at  the  same  term 
of  court,  at  which  the  verdict  is  rendered  or  the  decision  made, 
within  forty  days  from  the  end  of  the  term  at  which  such  motion 
is  decided ; "  and  there  was  the  same  provision  as  to  depositing 
the  bill  with  the  clerk  of  court  in  the  absence  of  the  trial  judge 
as  in  the  previous  act. 

By  the  act  of  March  22,  1892  (89  v.  125),  the  bill  must  be  pre- 
sented for  allowance  "within  fihy  days  after  the  overruling  of 
the  motion  for  a  new  trial,  or  the  decision  of  the  court  where 
a  motion  for  a  new  trial  is  not  necessary,"  and  provision  was 
made  for  depositing  it  with  the  clerk  of  court  wuhin  the  fifty 
days  for  examination  and  alio  wance  by  the  trial  judge  or  judges 
who  were  required  "to  sign  the  same,  if  correct,  on  or  before 
the  fifth  day  of  the  term  of  the  court  next  ensuing  after  the 
expiration  of  said  fifty  days." 

The  last  act  was  passed  and  took  effect  April  13, 1894. 

CompoTient  parts  of,  etc.  Affidavits  form  no  part  of  the  record 
unless  made  so  by  bill  of  exceptions,  23  O.  8.  1%,  and  when 
copied  in  the  record  without  a  bill  of  exceptions  can  not  be 
considered,  Id. ;  21 0.  S.  82 ;  32  O.  S.  276. 

Agreed  statement  of  facts  form  no  part  of  the  record  unless 
made  so  by  bill  of  exceptions,  16  0. 170 :  see  18  0. 122,  and  can 
not  be  made  to  supply  the  bill,  23  O.  S.  577.    If  on  an  agreed 
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statement  of  facts  the  record  shows  Uiat  the  parties  agreed  that 
the  facts  should  be  taken  as  admitted,  and  the  judgment  entered 
thereon  according  to  their  legal  rights,  such  an  agreed  state- 
ment may  be  properly  regarded  as  a  special  verdict  and  will  be 
deemed  part  of  the  record  upon  error,  16  O.  282.  Where  there 
was  a  motion  for  a  new  trial  made  on  the  ground  that  the  find- 
ing and  judgment  of  the  court  were  not  supported  by  the  law 
and  the  evidence,  which  was  overruled  and  all  the  testimony 
offered  before  the  trial  court  was  in  an  agreed  statement  of  facts 
in  writing  carried  into  the  record  and  found  by  the  court  to  be 
all  the  testimony  offered  by  the  parties  on  the  trial,  it  was  held 
unnecessary  on  overruling  the  motion  to  re-embody  the  same 
in  a  bill  of  exceptions,  27  O.  S.  252. 

AUeraHons.  Altered  stricken  from  the  files,  4  C.  C.  524 ;  10 
Bull  291.    Corrected,  see  g5902nn. 

Certificate  of  clerk  can  not  be  made  to  supply  bill  of  exceptions, 
6  0.15;  23  0.  S.  577. 

Charge  of  court  as  well  as  evidence  considered  when  con- 
tained in  the  bill,  32  0. 8. 328,  494.  When  entered  on  the  journal 
it  is  not  a  substitute  for  the  bill,  31 0.  8.  431,  536;  33  0. 8.  444 ; 
44  0. 8.  530.  Judgment  will  not  be  reversed  because  erroneous 
instructions  were  given  to  the  jury  unless  the  record  discloses 
some  evidence  tending  to  show  the  iostructions  were  mate* 
rial,  4  O.  8. 251.  The  bill  must  set  forth  the  charge  of  the  court 
excepted  to,  16  O  8. 344 ;  2  C.  C.  152 ;  and  when  the  exception 
ia  to  only  pajrt  of  the  charge,  the  entire  charge  need  not  be  set 
out,  38  O.  8.  534.  A  general  exception  to  a  charge  given  to  the 
jury  "  and  to  every  part  of  it,"  without  specifying  or  indicating 
the  grounds  of  the  exception,  will  not  be  regarded  by  a  review- 
ing court,  30  O.  8.  418.  Exceptions  taken  to  a  general  charge  are 
not  regarded  on  error  unless  the  part  objected  to  or  the  ground 
of  objection  is  pointed  out  at  th  e  time,  25  O.  8. 584 ;  33  O.  8.  429. 
31  0.8.  219,  224.  8pecial  exceptions  to  charge  not  in  all  cases 
necessary,  40  O.  8.  52. 

Deposuion.  Giving  the  substance  of  a  deposition  is  insufii- 
cient,  30  O.  8. 104.  Judgment  will  not  be  overruled  for  alleged 
error  in  overruling  exceptions  to  depositions,  unless  it  appear 
by  bill  of  exceptions  or  otherwise  that  the  fact  upon  whicn  the 
exceptions  are  predicated  exist,  16  0. 8. 1.  Attaching,  34  Bull  259. 

Evidence.  Where  the  ground'  of  reversal  is  that  the  verdict 
is  not  sustained  by  the  evidence,  it  must  affirmatively  appear 
from  the  record  that  the  bill  of  exceptions  contains  all  the  ev- 
idence, 4  O.  8. 156;  1  C.  C.  16;  19  O.  426;  2  O.  8.  319,  593;  18  O.  8. 
477 ;  30  O.  8. 104 ;  and  though  the  bill  alleges  that  it  contains  all 
the  evidence,  if  it  appears  from  it  that  material  evidence  re- 
ferred to  therein  was  omitted,  iudgment  will  not  be  reversed 
on  the  ground  that  the  verdict  is  against  the  evidence,  33  0.  8. 
77.  The  bill  must  set  out  all  the  evidence  relating  to  a  motion 
for  a  non-suit.  17  O.  439 ;  but  see  3  C.  C.  36 ;  and  all  the  evidence 
relating  to  an  alleged  erroneous  finding,  16  O.  8. 328,  and  the 
evidence  on  exception  to  ruling  on  motion  for  a  new  trial,  22 
O.  S.  516;  17  0.498.  Evidence  constituting  part  of  the  legal 
record  need  not  be  set  out  (written  examination  in  probate 
court  in  proceeding  by  administrator  against  one  suspected  of 
having  embezzled  the  effects  of  the  estate),  19  O.  8.  556 ;  but  the 
evidence  rejected  must  be  set  out,  33  O.  8.  444;  1  O.  8.  253;  its 
materiality  must  be  shown,  5  O.  8.  325,  and  it  must  be  shown 
whatit  was  proposed  to  prove  by  the  question  reiected,  33  O.  S. 
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429^444;  19  O.  S.  673;  but  It  Is  eufficlent  to  state  tlie  tacts  which 
such  testimony  tended  to  prove,  22  O.  S.  451 ;  and  "  where  a  wit- 
ness is  rejected  for  incompetency  to  testify  in  a  case,  the  court 
not  having  required  the  party  producing  the  witness  to  state 
what  he  expected  to  prove  by  him,  the  bill  of  exceptions  need 
not  set  forth  what  the  witness  would  prove  or  was  expected  to 
prove  in  order  to  show  that  the  party  producing  the  witness  had 
been  prejudiced,"  9  0..S.  1,  9;  see  30  O.  S.  472;  but  it  is  best  to 
state  the  substance  of  what  the  party  ofFeVed  to  prove,  and 
claimed  he  could  prove,  by  such  witness,  Yaple's  Pr.,  etc.  633; 
17  O.  495 ;  and  necessary  to  do  so  when  the  ruling  relates  to  the 
competency  of  the  evidence  and  not  of  the  witness,  9  O.  8. 1 ;  11 
O.  S.  114  i  2  O.  S.  569,  574.    Where  evidence  excepted  to  is  im- 

Eroperly  admitted,  and  all  the  evidence  is  not  set  forth  in  the 
ill  of  exceptions,  nor  all  the  facts  which  the  evidence  tended 
to  prove,  judgment  should  be  reversed,  20  O.  S.  617;  1  O.  S.  141. 
Where  a  bill  of  exceptions  merely  states  that  there  was  evidence 
"tending  to  prove  certain  facts,"  the  court  can  not  infer  that 
the  evidence  tended  to  prove  any  other  fact,  2  C.  S.  C.  R.  251 ; 
and  when  the  statement  in  the  bill  of  exceptions  was  that  testis 
mony  was  introduced  tending  to  show,  etc.,  this  was  held  insuf- 
ficient to  advise  the  court  whether  the  verdict  was  manifestly 
against  the  evidence  so  as  to  entitle  the  aggrieved  party  to  a 
new  trial,  2  O.  S.  593.  When  the  question  was  whether  the  court 
erred  in  finding  that  plaintiff  had  no  authority  to  make  the 
contract  sued  on,  and  tne  bill  only  set  forth  the  evidence  tend- 
ing to  prove  the  authority,  and  did  not  show  whether  there  was 
or  was.not  evidence  tending  to  disprove  it,  it  was  held  no  ground 
of  reversal  was  shown,  18  O.  8.  419.  The  evidence  set  forth  in 
a  bill  of  exceptions  will  not  be  examined  for  the  purpose  of  de-. 
termining  whether  it  is  against  the  weight  of  the  evidence  where 
there  was  no  motion  for  a  new  trial,  19  0. 296 ;  14  O.  S.  276, 372 ;  26  O. 
8. 389 ;  but  such  motion  is  not  necessary  when  the  error  relied  on 
is  not  o|  that  character,  12  O.  8.  621.  An  admission  made  during 
the  jury  trial,  not  incorporated  into  the  pleading  is  only  a  part 
of  the  evidence  and  has  no  place  in  the  record  except  in  a  oil! 
of  exceptions,  40  O.  S.  113.  Bill  of  evidence  is  not  a  Dill  of  ex- 
ceptions, 23  Bull  374. 

Exhibits  sufficiently  identified  if  referred  to  and  marked, 
though  not  actually  attached  to  bill,  2  C.  8.  C.  R.  37.  An  exhibit 
referred  to  as  containing  the  evidence  is  not  available  to  show 
rulings  of  the  court,  23  O.  S.  167, 168. 

Facta.  The  bill  must  set  out  all  the  facts  proven,  16  O.  8.  60. 
The  court  can  only  look  at  the  facts  stated  in  the  bill,  20  O.  34 ; 
7  O.  (pt.  1)  212.  Allegations  of  fact  made  in  a  motion  for  a  new 
trial  not  supported  by  the  record  nor  made  part  thereof  by  bill 
of  exceptions  can  not  be  considered  upon  proceedings  in  error, 
30  O.  8.  o75.  Where  the  court  makes  a  special  finding  of  facts 
and  a  party  notes  his  exception,  no  biU  of  exceptions  is  neces- 
sary, 35  O.  8. 113. 

Jury.  Objection  that  the  jury  was  not  properly  sworn  is  of 
no  avail  where  the  bill  nor  record  shows  the  form  of  oath,  28  O. 
8.  669.  Objection  that  counsel  was  not  permitted  to  read  to  the 
jury  from  a  scientific  work  will  not  be  regarded  unless  it  ap- 
pears from  the  bill  that  the  passage  was  relevant  or  came 
within  the  legitimate  scope  of  argument,  1  O.  8.  286. 

Non-suU.    See  Evidence  supra,  8  C.  C.  86. 

Papers  must  be  set  out  or  attached  to  bill,  or  in  some  way 
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connected  therewith  so  as  to  make  them  a  part  thereof,  1  O.  9. 
386;  12  BuU  68;  and  so  described  as  to  leave  no  doubt  of  their 
identity.  1 0.  S.  409 ;  but  where  such  papers  are  used  without  ob- 
jection in  the  circuit  court,  and  the  defendant  in  error  after- 
wards pTOsecnte^  a  petition  In  error  fn  the  supreme  court,  he  can 
not  there  object  that  they  are  no  part  of  the  bill,  7  O.  8.  2ii.  Be- 
fore a  paper  purporting  to  be  a  bill  of  exceptions  can  be  re- 
garded by  a  reviewing  court  upon  error  as  part  of  the  record, 
it  must  appear  from  the  recora,  outside  of  such  paper,  that  a 
bill  of  exceptions  was  in  due  time  tendered  to  and  allowed,  etc., 
by  the  court  and  made  part  of  the  record  and  the  paner  in 
question  must  be  identified  with  reasonable  certainty  as  me  bill 
of  exceptions  which  was  thus  made  part  of  the  record,  27  O.  8. 
597.  Copies  not  sufficient  where  signatures  are  in  question,  4 
C.  €.  160.    Papers  must  be  attached  to  bill,  10  C.  C.  411. 

Record.  Must  not  contradict,  1  C.  C.  28 ;  49  O.  S.  297 ;  10  C.  C. 
d09.    Bill  need  not  recite  matters  shown  by  2  G.  C.  15^ 

Miscellaneous,  Exceptions  relating  to  testimonv  contained 
in  voluminous  bill  of  exceptions  wiU  not  be  considered  unless 
marginal  references  are  made  as  provided  by  Rule  I,  C.  C. ;  7 
C.  C.  185.    Adjournment  of  court,  etc..  47  O.  S.  318. 

I  6802.  Time  of  allowance ;  signing,  flllng,  and  record. 
If  the  exception  be  not  true,  then,  after  it  is  corrected, 
the  trial  judge,  or  a  maiority  of  the  judges  composing 
the  trial  court  must  allow  and  sign  it  before  the  case 
proceeds ;  or  if  the  party  excepting  consents  within  fifty 
days  after  the  overruling  of  tne  motion  for  a  new  trial, 
or  the  decision  of  the  court  when  a  motion  for  anew  trial 
is  not  necessary ;  or  in  case  of  the  absence  of  the  trial 
judge  or  judges  from  the  district  or  circuit,  on  or  be- 
fore the  fiftn  day  of  the  next  ensuing  term  of  the 
court,  in  accordance  with  the  provisions  of  ?6301 ; 
the  bill  of  exceptions  shall  be  filed  with  the  pleadings, 
and,  if  the  party  filing  the  same  request  it,  made  a 
part  of  the  records,  but  not  spread  upon  the  journal; 
and  an  entry  of  the  allowance  and  signing  of  the 
same  must  be  entered  upon  the  journal  of  tne  court 
within  the  time  fixed  for  such  allowance  and  signing. 
Provided,  that  where  exceptions  are  not  allowed  and 
signed  during  the  progress  of  the  trial,  the  party  ex- 
cepting shall  submit  the  bill  of  exceptions  to  the 
opposite  counsel  for  examination  not  less  than  ten 
days  before  the  expiration  of  said  fifty  days;  and 
unless  the  trial  jud^  or  judges  shall  be  absent  from 
the  district  or  circuit  as  provided  in  §  5301,  the  same 
shall  be  submitted  to  him  or  them  for  his  or  their 
signature,  not  less  than  five  days  before  the  expira- 
tion of  said  fifty  days.     Provided  further,  that  the 
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trial  judee  or  judseB  may  at  his  or  their  discretion 
extend  the  time  ^r  sifting  such  bill  of  exceptions 
for  a.  period  not  exceedmg  ten  days  beyond  the  expi- 
ration of  said  fifty  days ;  which  extension  must  be  in- 
dorsed on  the  bin  of  exceptions  by  said  trial  judge  or 
judges.  [80  V.  125;  87  v.  206 ;  85  v.  181 ;  73v.l40; 
51  V.57,  1294;  a&  0.  1029,1155.] 

PreuHjiM  MM.  Bj  tbe  Revi«ea  Btatutea  of  1880,  the  bill  shouliJ 
be  allowed  snd  signed ;  tbe  partv  consentlDB.  within  Uilnr 
days  aflcr  the  term;  and  II  eiened  afiec  the  term  the  journal 
mut>t  be  kept  open  and  tbe  allowance  and  elgnlng  thereof  en- 

Ity  tbe  act  of  April  11, 13S8  (85  t.  181),  prortslon  was  made  for 
the  abeence  ol  tbe  trial  Judge,  In  which  case  It  ihould  be  al- 
lowed and  ilgned  "on  or  before  the  Unt  da;  of  the  Deztensu- 

e  act  of  AprlllS,  1890  (S7v.  306).  tbe  time  waa  eitcbded 
days  after  tbe  tenn  for  allowance  and  algntng  and  pn>- 
raa  made  foTBubmisalon  to  opposite  counsel  of  the  bill 
nlnatlon,  and  an  ezteoAlon  ol  time  for  signing  the  bill 
I'""'""""  if  tike  trial  judge  beyond  theifony  daya. 

0.119.   The  reviewing  court  can  not  amend 
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they  allowed  anc  380.  B. 

K4;  butwhensl  ipadnc 

the  court,  it  will  ^71? 

Utut«t 

lenting 

.rty  wto  acceptfl,  43  O',  8.  2S.    Handa- 
.  „  >„^  ,,.„pfr  remenv  ■ '  '■-  -*' .-  n    r,    -.^ 

.  a  O.  8.  2D7 


Bfgningbytwoji 

the  bill  at  the  tr 
It  was  reqaired 
allowance.SC.  C.  _. 
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Wbet^  tbe  answer  shows  that  defendant  la 
willing  to  sign  a  true  bill,  and  denies  that  the  bill  preaentcd  is 
a  true  one.  tne  writ  wiU  be  refused,  Id.,  i  O.  351.  but  where  an 
alternative  writ  commands  a  judge  of  an  inferior  court  to  allow 
and  sign  a  certain  bill  of  eiceptlODs  Hied  with  the  petition  in 

In  due  time,  or  to  show  cause  why  he  does  not  sign  the  same, 
and  he  falls  to  answer  or  answers  and  lalla  to  show  a  suBclent 
.1 . 1.  .1 — M_ command  him '—  "■ - 

Is  yesled  witii  the  judicial  officer  ._     

C.  34G :  see  6  C.  C.  219.    The  dale  of  allowance 
-  y  the  bill,  8  0. 117.    Record  conclusive  as  to 


SIhel 
Bull; 
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O.  S.  415,  or  thirty  days  thereafter,  6  Bull  852;  9  Rec.  4S2;  and 
where  the  bill  was  taken  after  the  trial  term  on  the  overruling 
of  a  motion  for  a  new  trial,  the  judgment  would  not  be  reyersea 
for  errors  occurring  at  the  trial  unless  it  appeared  from  the 
whole  record  that  the  verdict  was  contrary  to  the  law  or  evi- 
dence, 32  O.  S.  258,  415;  29  O.  S.  448.     i^nd  as  the  ]aw  stood  in 
1886,  a  bill  of  exceptions  not  taken  at  the  trial  term  or  within 
thirty-davB  thereafter,  but  taken  on  overruling  a  motion  for  a 
new  trial  continued  to  a  subsequent  term,  could  not  be  re- 
garded as  part  of  the  record  for  the  review  of  alleged  errors  oc- 
curring at  the  trial  in  the  admission  or  rejection  of  evidence, 
or  in  the  charge  of  the  court  or  refusal  to  charge  as  requested, 
46  O.  8.  524.    Under  act,  86  v.  181 ;  47  0. 8. 110 ;  5  C.  C.  678.  Under 
act,  87  V.  206,  6  C.  0.  625.  Must  be  filed  fifty  days  beyond  date  of 
overruling  motion  for  new  trial,  unless  time  is  extended,  etc.,  83 
Bull  350.    Can  not  be  restricted  to  less  tban  that  period,  34  Bull 
166,  265.    Submission  to  opposite  counsel,  8  C.  C.  407 ;  9  Id.  40O, 
421 ;  35  Bull  203;  51 0.  S.  116.   Submission  to  trial  judge,  waiver, 
8  C.  C.  407.    Where  during  the  trial  of  a  civil  action  exceptions 
are  taken  to  the  ruling  of  the  court  in  respect  to  its  charge  to  the 
Jory,  and  such  ruling  lii  afterward  embodied  in  a  motion  for  a  new 
trial,  which  is  overruled,  the  time  within  which  a  bill  of  excep- 
tions may  be  taken  setting  forth  such  action  of  the  court,  should 
be  computed  from  the  date  when  the  motion  for  a  new  trial  was 
overruled,  36  Bull  226.     A  bill  taken  and  filed  more  than  fifty 
days  after  motion  for  new  trial  has  been  overruled  and  final 
judgment  rendered  on  verdict,  can  not  be  regarded  in  circuit 
court,  9  C.  (J.  227. 

Filing.  The  record  is  conclusive  as  to  the  time  of  filing,  6  O. 
B.  12.  An  omission  to  file  the  bill  with  the  clerk  will  not  invali- 
date it ;  when  duly  perfected  and  ordered  to  be  made  part  of  the 
record  it  is  in  law  to  be  r^arded  as  part  of  the  record  whether 
it  comes  into  the  possession  of  the  clerk  during  the  term  or  not, 
810.  S.  103:  IOC.  C. 511. 

Journal— Becord,  etc.  The  allowance  and  execution  must 
appear  in  the  journal,  26  O.  8.  643 ;  27  O.  S.  597 ;  40  O.  8. 112, 113 : 
6  C.  C.  211 ;  and  formerly  of  the  term  at  which  the  case  was  tried 
and  terminated.  96  O.  S.  614 ;  12  Bull  286  ;  but  the  necessary  entrv 
might  be  supplied  by  a  nunc  pro  tunc  order,  37  O.  S.  147 ;  40  O.  8, 
UO,  111 ;  50  O.  S.  361 ;  33  BuU  207  ;  10  C.  C.  502.  The  statute  former^ 
ly  provided  that  if  the  bill  was  to  be  signed  after  the  term  the 
journal  must  be  kept  open  and  the  allowance  and  signing  en- 
tered as  of  the  term,  6  C.  G.  211,  214.  This  is  not  now  required 
under  the  present  statute ;  and  was  not  under  the  acts  of  1887  and 
1888,  8  C.  a  394.  When  due  allowance,  signing  and  filing  within 
time  are  shown  by  the  record  and  bill,  parol  evidence  is  not 
admissible  to  showthat  the  bill  was  not  presented  to  the  opposite 
counsel  ten  days  before  the  expiration  of  the  forty  days  or  to  the 
judges  five  days  prior  thereto,  49  O.  8. 297.  While  the  record  shows 
an  allowance  of  the  bill,  this  is  conclusive  while  such  record 
stands.  It  would  seem  to  be  good  practice  for  the  court  allowing 
such  bill  to  have  the  journal  entry  show  that  the  provisions  of 
the  statute  as  to  submission  of  the  bill  to  opposing  counsel  for 
examination  have  been  complied  with  or  waived,  6  C.  C.  219. 
These  provisions  seem  to  be  mandatory  and  it  would  appear  that 
the  trial  court  would  be  justified  in  refusing  to  sign  the  bill 
or  granting  an  application  to  have  the  entry  of  an  allowance 
stricken  out  if  they  were  not  complied  with  or  waived.  Id.,  see 
2N.  P.  106. 
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Extension  of  time.  When  under  the  provisions  of  the  statute 
(89  V.  124),  the  trial  judge  grants  an  extension  of  time  for  sign- 
ing a  bill  of  exceptions,  such  extension  is  for  every  purpose  that 
may  be  necessarv  to  perfect  said  bill,  7  C.  C.  159.  Extension  for 
convenience  of  judge,  etc.,  51 0.  8.  116. 

S  6303.    Immaterial  ezceptioiui.     No  exception  shall 

be  regarded  unless  it  is  material  and  prejudicial  to  the 

substantial  rights  of   the  party  excepting.     [51  y.  57, 

§  295 ;  8.  &  C.  1029.] 

Prejudice  must  be  shown,  21  O.  8.  536,  546;  33  O.  8.  444;  15 
O.  8.  511 ;  11  O.  8. 114;  2  0. 8.  570.  A  bill  of  exceptions  can  not 
be  taken  before  arbitrators,  42  O.  8. 543 ;  nor  in  an  agreed  case 
under  g  5207,  22  O.  8. 149;  nor  under  8195,  96  and  97,  relating  to 
fugitives  from  justice,  34  O.  8.  816.  The  provisions  providing 
for  exceptions  have  no  application  to  final  judgments  or  orders, 
26  0.8.372;  12  O.  8.  402. 

i  6304.  Withdrawing  ezeeptions.  Exceptions  taken 
to  the  decision  of  a  court  oi  record  may,  by  leave  of 
such  court,  be  withdrawn  from  the  fiUs  by  the  party 
taking  the  same,  at  any  time  before  proceedings  in  error 
are  commenced,  and  before  the  exceptions  are  recorded. 
[51  V.  57,  i  296 ;  S.  &  C.  1030.] 

CHAPTER  V. 

NEW  TBIAL. 

2  6306.  Caiues  for  which  a  new  trial  will  be  granted. 
A  new  trial  is  a  re-examination,  in  the  same  court,  of  an 
issue  of  fact,  after  a  verdict  by  a  jury,  a  report  of  a 
referee  or  master,  or  a  decision  by  the  court ;  and  the 
former  verdict,  report,  or  decision,  shall  be  vacated,  and 
a  new  trial  granted,  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes  affecting  mate- 
rially the  substantial  rights  of  such  party  : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury, 
referee,  master,  or  prevailing  party,  or  any  order  of  the 
court  or  referee,  or  abuse  oi  discretion,  by  which  the 
party  was  prevented  from  having  a  fair  trial. 

2.  Misconduct  of  the  jury  or  prevailing  party. 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against. 

4.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  oi  passion  or  prejudice. 

5.  Error  in  the  assessment  of  the  amount  of  recovery, 
whether  too  large,  or  too  small,  when  the  action 
is  upon  a  contract,  or  for  the  injury  or  detention  oi 
property 
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6.  That  the  yerdict,  report,  or  decision  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law. 

7.  Newly  discovered  evidence^  material  for  the  party 
applying,  which  he  conld  not,  with  reasonable  diligence, 
have  discovered,  and  produced  at  the  trial. 

8.  Error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  party  making  the  application.  [51  v.  57, 
J  297 ;  S.  &  C.  1030.] 

1.  IrregvlariHeB,  etc.    It  hax  been  held  not  good  ground  lor  a 
new  trial  that  papers  not  in  the  case  were  permitted  to  be  taken 
by  the  jury  in  their  retirement,  where  no  prejudice  could  have 
resulted  therefrom,  11  Bull  166;  where  a  paper  containing  a 
computation  of  interest  went  to  the  jury,  with  other  papers  In 
the  case,  when  it  did  not  appear  by  whom  It  was  given,  and 
where  no  fraudulent  intent  was  shown,  2  O.  8.  431 ;  because 
computations  of  an  engineer  were  allowed  to  be  given  to  the  jury 
in  a  proceeding  to  appropriate  private  property,  32  O.  8.  215 ; 
because  the  judge  presiding  at  the  trial  of  a  prisoner  for  murder 
sent  to  the  lury  on  their  request,  in  the  absence  of  the  prisoner, 
a  copy  of  the  statutes  calling  their  attention  to  the  sections 
relating  to  homicide,  11  O.  8. 114 ;  because  the  bailiff  went  to 
the  jury  room  after  the  retirement  of  the  jury,  where  it  was  not 
shown  that  the  jury  were  influenced  by  his  presence,  4  Bull  576, 
578.    "  It  is  unnecessary  to  determine  whether  the  act  of  the 
sheriff  and  his  deputy,  who  had  testified  in  the  cause  on  behalf 
of  the  state,  in  remaining  in  the  room  where  the  jury  were 
deliberating,  affords  of  itself  ground  of  reversal,  but  we  all 
unite  in  condemning  such  acts/'  36  0. 8. 195, 200, 201.  Comments 
of  an  attorney  in  the  case  have  been  held  not  good  ground,  8 
Bull  431 ;  6  Bull  752;  18  O.  S.  366,  or  that  an  attorney  concealed 
facts  from  a  witness,  39  O.  S.  37.    Communications  with  jurors 
by  the  court  after  the  case  has  been  submitted  to  them,  and 
while  they  have  it  under  consideration,  except  in  open  court, 
furnish  ground  for  a  new  trial,  1  Pick.  242;  13  Johns.  487.    Mis- 
conduct of  witnesses  for  state,  15  Bull  238.    Where  the  court  per- 
mitted counsel  for  one  of  the  parties  in  ailment  to  the  jury  to 
read  and  comment  upon  matter  not  in  evidence  nor  relevant  to 
the  issue  and  which  was  prejudicial  to  the  opposite  party,  this 
was  held  an  irregularity  justifying  a  new  trial,  36  O.  8.  201.   The 
taking  of  a  judgment  upon  a  warrant  of  attorney,  without  fil- 
ing the  original  warrant  or  a  copy  thereof,  is  an  irregularity, 
9  O.  8.  506. 

2.  Misconduct  of  jury.  It  has  been  held  good  ground  for  a  new 
trial  that  jurors  conversed  on  the  subject  of  the  case,  while  in 
their  room,  with  persons  on  the  street,  2  O.  8.  54 ;  (the  rule  is 
that  such  conversations  as  have  a  tendency  to  influence  the  ver- 
dict are  sufficient  to  authorize  the  granting  of  a  new  trial,  11 
Bull  278.  citing  41  Conn.  269;  62  Me.  302;  36  N.  J.  L.  24;  but 
where  they  have  no  relevancy  to  the  case  or  consist  of  state- 
ments made  by  the  jurors  themselves,  they  will  not  have  thi<» 
effect,  11  Bull  278,  citing  3  Neb.  357;  26  Ark.  323;  13  Conn.  445): 
because  a  juror  asked  favors  of  plaintiff  during  the  trial,  5  Bull 
29 ;  because  jurors  in  a  criminal  case,  without  the  knowledge  of 
the  court  or  prisoner,  obtained  part  of  the  cliarge  of  the  court 
as  printed  in  a  newspaper  and  used  it  in  their  deliberations. 
2  O.  8. 54 ;  because  one  juror  personated  another  in  a  criminal 
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c^,  34  O.  S.  228.  Uttered  opinions,  about  matters  on  trial  out- 
side of  court  implviiur  a  strong  disposition  for  or  against  one 
side  or  the  other,  25  Buil  117;  disclosed  facts  to  fellow-jurors 
within  his  own  knowlege  contradicting  important  testimony, 
42  O.  S.  426 ;  because  the  jury  read  deposition  rejected  by  the 
court.  1  D.  21 ;  made  experiments  by  imitating  signature  dur- 
ing trial  of  action  on  note  where  defense  was  forgery,  2  Clev. 
R.  164 ;  because  a  juror  expressed  his  opinion  before  the  trial 
of  a  criminal  case,  19  O.  198,  but  not  where  evidence  of  the 
fact  was  conflicting,  23  O.  S.  146,  or  not  supported  by  affidavit 
that  the  fact  was  unknown,  4  O.  S.  234 ;  because  the  jury  altered 
their  verdict  after  it  was  sealed,  8  O.  405 ;  because  a  juror  sepa- 
rated from  his  fello*vs  after  final  submission  of  a  crimintd 
case,  and  before  verdict,  and  drank  intoxicating  liquors,  22  O. 
8.  486.    Expressing  opinion,  see  9  C.  C.  591. 

It  has  been  hela  not  good  grownd  for  a  new  trial  that  jurors 
separated  in  a  civil  case  after  having  agreed  on  their  verdict,  3 
O.  53:  sealed  verdict,  8  0.  405;  where  the  separation  was  in- 
duced by  an  alarm  of  fire  in  the  vicinity,  33  O.  S.  77 ;  29  Bull 
260 ;  because  a  juror  drank  intoxicating  liquor  during  an  ad- 
journment, unless  there  was  reason  to  suspect  it  may  have 
nad  some  influence  on  the  final  result,  32  O.  8.  328 ;  because  a 
juror  was  asleep  while  one  of  the  witnesses  was  testifying  and 
one  of  the  attorneys  making  his  argument,  the  court's  attention 
not  being  called  to  the  fact,  12  Neb.  5 ;  because  of  improper  and 
officious  interference  by  the  officer  having  the  jury  in  charge, 
unless  it  led  to  misbehavior  on  the  part  of  the  jury,  10  O.  459; 
see  36  O.  8.  195,  200 ;  4  Bull  576 ;  because  a  juror  viewed  the 
premises  alone,  2  C.  8.  C.  R.  132;  said,  during  the  progress  of 
the  case,  that  his  opinion  was  formed,  12  BuU  182;  27  Bull  56: 
expressed  a  hypothetical  opinion  before  trial  in  a  criminal  case 
as  to  guilt  or  innocence  of  accused,  10  O.  8.  599 ;  inquired  of  an 
attorney,  not  in  the  case,  how  he  was  to  get  along  without  certain 
papers,  and  was  told  to  do  the  best  he  could,  that  he,  the  attor- 
ney, could  give  him  no  advice,  and  that  the  juror  could  send  up 
and  have  the  court  advise  them,  33  O.  S.  77 ;  that  a  witness  called 
by  the  jury  repeated  his  testimony  in  the  jury-room,  T.  274. 
Affidavits  of  jurors  are  not  admissible  to  impeach  their  verdict, 
10  O.  459 ;  30  Bull  119,  unless  other  testimony  is  first  given,  2  0. 8. 
54;  42  O;  8.  426;  7  C.  C.  140.  Affidavits  stating  that  they  misun- 
derstood the  charge  will  not  be  received  on  motion  to  set  aside 
the  verdict,  8  O.  8.  384.  Affidavit  of  attorney  in  case  as  to  state- 
ments of  jurors  to  him  not  such  evidence  aliunde  as  to  make 
affidavits  of  jurors  themselves  as  to  the  same  facts  admissible, 
7  C.  C.  140  ;  treating  jurors,  8  C.  C.  244. 

Miaconduci  ofprevamng  party.  Any  attempt  on  the  part  of 
prevailing  party,  or  his  attorney  in  the  case,  to  corrupt  a  juror, 
though  it  is  not  shown  to  be  successful,  is  a  good  ground  for  a 
new  trial,  32  O.  8. 328.  Where  it  appears  that,  during  the  pro- 
gress of  a  trial,  the  prevailing  party,  or  his  attorney,  has  lur- 
nished  intoxicating  liquors  to  a  juror,  it  is  a  good  ground  for  a 
new  trial,  unless  it  was  clearly  shown  that  it  was  not  intended 
to  infiueuoe  his  action  in  the  case,  and  that  it  had  no  influence 
on  his  mind  as  a  juror.  Id.;  see  5  Bull  875 ;  27  Bull  56, 60.  When 
the  prevailing  puty  testifles  on  the  trial  in  bis  own  behalf,  and, 
upon  cross-  examination,  refuses  to  answer,  and  the  trial  pro- 
ceeds, such  refusal  is  misconduct  for  which  the  verdict  should 
be  sec  aside  and  a  new  trial  granted,  4  W.  L.  M.  159;  nonqnaU- 
fled  juror  retained,  4  0. 8. 156, 
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3.  Accident.  Sarpriae,  Tiie  lubmiiision  of  a  case  for  trlat  by 
the  attorney  without  notice  to  the  client,  is  no  ground  for  a  new 
trial,  tliougn  the  client  is  thereby  depriyed  of  lumishing  addi- 
tional testimony,  1 D.  411.  The  surprise  of  a  party  arising  from 
unexpected  statements  of  a  witness  who  had  oeen  twice  oefore 
examined  without  disclosing  facts  to  which  he  testifies,  is  not 
sufficient  ground  for  a  new  trial  when  the  yerdict  isjustifled  by 
other  eyidence  and  substantial  justice  is  done,  2  O.  8.  588.  A 
motion  for  a  new  trial  on  the  ground  that  counsel  were  led  by 
a  misapprehension  of  the  law  to  abstain  from  offering  evidence 

Sertinent  to  th&  issues  made  therein,  is  addressed  to  the  sound 
iscretion  of  the  court,  and  its  action  thereon  is  not  subject  to 
reylew,  16  O.  S.  88.  Bee  generally,  2  O.  8. 164;  2  Bull  118;  5  Bull 
853i  1  Clev.  "Bl  178.  Defendant  in  default  because  papers  were 
taken  out  by  plaintiff,  1  Cley.  R.  194 ;  not  allowed  for  mistake  of 
counsel  3  C.  C.  623;  9  Bull  110;  entering  judgment  in  yiolatlon 
of  agreement,  4  Bull  289. 

4.  Excaeive  damages.  In  actions  for  sFander  and  libel,  a  new 
trial  wHl  not  be  granted  unless  the  amount  is  so  large  as  to  show 
partially,  corruption,  or  improper  influence  of  the  jury,  13  O. 
365 ;  14  0. 418.  The  party  in  whose  favor  an  excessive  amount  is 
found  may  remit  the  excess,  and  a  motion  for  a  new  trial  on  that 
ground  will  be  overruled,  9  O.  S.  72 ;  28  O.  8. 175 ;  2  D.  463.  The 
court  may  maJce  a  remittitur  of  the  excess  a  condition  of  refus- 
ing to  grant  a  new  trial,  22  0. 8. 446.  A  corporation,  by  the  ma- 
licious mis(x>nduct  of  its  servan  ts  or  agents  acting  within  the  scope 
of  their  employment,  may  render  itself  liable  to  exemplary  or 
punitive  damages;  but,  this  doctrine  being  capable  of  great 
practical  abuse,  the  giving  it  in  a  charge  to  the  jury  in  a  case 
clearly  not  warranting  its  application,  tends  to  mislead  them ; 
aDd  where,  in  such  a  case,  a  verdict  for  damages  is  obviously 
exorbitant,  it  is  error  in  the  court  to  refuse  to  set  it  aside,  and 
award  a  new  trial,  19  0. 8. 157;  jury  muat  abuse  discretion,  21 
O.  8.  98. 

5.  Mrror  in  assessment  of  amount  of  recovery.  Where  in  a  rait 
for  foreclosure  of  a  mortgage  an  excessive  amount  is  found  due 
by  reason  of  an  erroneous  method  of  calculating  interest,  and 
this  is  not  discovered  until  after  the  term,  a  petition  for  a  new 
trial  lies  under  this  section,  6  Bull  755. 

6.  Verdict  contrary  to  law,  etc.  The  verdict  must  be  clearly 
against  the  evidence  to  warrant  its  being  set  aside,  6  0. 456 ;  4 
0.8.566;  12  0.8.146;  5  0.8.266;  35  0.8.  370;  18  0.8.134;  35  0.8. 
253.  A  mere  difference  of  opinion  between  the  court  and  jury  is 
not  a  sufficient  ground,  8  0. 507 ;  5  0. 8. 266 ;  4  O.  8.  566. 

7.  NevBly  discovered  evidence.  The  newly  discovered  evidence 
must  require  a  different  verdict,  4  0. 5 ;  24  0. 8. 133.  It  must  not 
be  cumulative,  11  0. 147;  10  O.  8.  598;  1  D.  115;  15  O.  313.  The 
evidence  must  be  such  as  could  not  with  reasonable  diligence 
have  been  discovered  and  produced  at  the  trial,  20  O.  8. 150, 163. 
It  is  not  a  test  that  evidence  is  cumulative,  thai  affidavits  in  sup- 
port of  it  do  not  go  to  some  new  ground  of  defense,  2  C.  S.  C.  R. 
18.  Evidence  discovered  after  motion  made  is  admissible,  35 
0. 8. 177.  Error  does  not  lie  to  overruling  motion  on  this  ground 
under  8.  &  8. 1165;  26  0. 8. 1;  for  gross  abuse  of  discretion,  9 
Bull  76,  26  0. 8. 1.  Motion  must  be  made  at  trial  tenn.  2  C.  C. 
R.  541.   Addressed  largely  to  discretion  of  trial  court,  11 C.  C.  18. 

8.  Error  of  law.  The  exception  must  be  made  at  the  time  the 
decision  is  rendered,  10  O.  S.  223.    A  new  trial  will  be  granted 
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when  competent  evidence  has  been  rejected  which  would  con- 
duce to  prove  the  issue,  6  0. 87, 91 ;  where  from  the  whole  record 
the  court  is  of  opinion  that  the  direction  of  the  judge,  though 
in  terms  correct,  might  have  been  misunderstood  by  the  jury, 
12  O.  S.  312;  where  improper  evidence  is  admitted,  and  of  such 
a  character  that  it  might  have  influenced  the  jury,  8  0. 81,  84.  A 
pew  trial  will  not  be  granted  because  the  court  gave  a  wrong 
reason  for  rightly  rejecting  testimony,  4  0. 5 ;  because  improper 
evidence  was  admitted  when  it  was  merely  cumulative,  and 
when  the  jury  must  have  found  the  facts  as  they  did  without  it, 
8  0. 107;  because  the  court  commented  on  the  evidence  in  its 
charge  to  the  jury,  6  0. 164 ;  erred  as  to  evidence  which  could 
not  change  the  result,  6  O.  87,  or  in  its  charge  as  to  the  law,  1 0. 
330,  349;  5  O.  S.  375,  385.  A  new  trial  will  not  be  granted  on  a 
technical  ground,  or  to  let  in  a  technical  defense,  where  substan- 
tial justice  is  done  by  the  verdict,  1 0. 357 ;  6  0. 109.  If  the  ground 
of  the  motion  is,  that  improper  testimony  was  admitted,  suoh 
fact  must  be  made  distinctly  to  appear,  15  0. 735.  See,  generally, 
40  O.  S.  339 ;  2  C.  C.  R.  51. 

i  5306.  For  what  oauses  new  trial  will  not  be  granted. 
A  new  trial  shall  not  be  granted  on  account  of  the  small- 
ness  of  damages,  in  an  action  for  an  injury  to  the  person 
or  reputation,  nor  in  any  other  action  where  the  damages 
equal  the  actual  pecuniary  injury  sustained.  [51  v.  67, 
i  298 ;  S.  &  C.  1032.] 

See  1  H.  43& 

i  5307.  When  application  for  new  trial  to  be  made. 
The  application  for  a  new  trial  must  be  made  at  the 
term  the  verdict,  report,  or  decision  is  rendered;  and, 
except  for  the  cause  of  newly  discovered  evidence,  ma- 
terial for  the  party  applying,  which  he  could  not  with 
reasonable  dilisence  have  discovered^  and  produced  at 
the  trial,  shall  oe  made  within  three  days  after  the  ver- 
dict or  decision  is  rendered^  unless  such  party  is  una- 
voidably prevented  from  filing  the  same  within  such  time. 

Sunday  not  counted.    Court  Index,  April  25, 1896. 

The  motion  must  be  made  within  three  days  after  the  verdict, 
etc.,  21  O.  S.  637,  or  it  is  of  no  avail,  3  Neb.  446;  6  Neb.  532.  When 
a  party  has  filed  a  motion  for  a  new  trial,  and  afterwards  with- 
draws it  and  prays  the  court  to  proceed  to  enter  up  judgment, 
he  can  not  of  right  file  a  second  motion,  although  the  three  days 
after  the  rendition  of  the  judgment  have  not  expired,  2  W.  L. 
M.  554.  A  motion  after  verdict  and  before  entry  of  judgment  is 
sufficient  compliance  with  statute,  5  O.  S.  288.  That  the  judg- 
ment was  rendered  near  the  close  of  the  term,  does  not  give  to 
the  losing  party  the  right  to  file  a  motion  for  a  new  trial  after 
the  term  has  ended,  although  it  was  filed  within  three  days 
after  the  rendition  of  the  judgment  and  before  it  was  actually 
entered  on  the  journal,  3  C.  C.  581.  If  the  losing  party  files  the 
motion  after  the  term  has  closed,  it  will  not  justify  the  clerk  in 
refusing  to  issue  an  execution  on  the  judgment  upon  a  proper 
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demand  therefor,  Id.  When  a  motion  for  a  new  trial,  for  citots 
of  law  occurring  at  the  trial,  is  continued  to  a  subsequent  term, 
the  overruling  of  such  motion  is  not  assignable  as  error,  unless 
such  errors  were  excepted  to  at  the  time  and  the  exceptions  re- 
duced to  writing  at  the  trial  term,  2  C.  C.  541,  (1887).  A  motion 
for  a  new  trial  on  the  (ground  of  newly  discovered  evidence 
must  be  made  at  the  trial  term.  After  such  term,  the  applica- 
lion  must  be  made  under  g  5309,  Id.  When  not  required,  IOC.  C. 
395. 

§  5808.  How  applioatioiL  for  new  trial  made.  The  ap- 
plication must  be  made  by  motion,  npon  written  grounds, 
filed  at  the  time  of  making  the  motion ;  the  causes  enu- 
merated in  subdivisions  two,  three,  and  seven,  of  §  5305, 
must  be  sustained  hy  affidavits  or  depositions,  showing 
their  truth,  and  may  be  controvertea  by  affidavits  or 
depositions,  and  for  this  purpose  depositions  may  also  be 
tasen  in  the  county  where  the  action  is  pending.  [77  v. 
48;  51  V.  57,  ?  300;  76  v.  99,  H;  S.  &  C.  1033.] 

The  motion  may  be  made  by  both  parties,  26  O.  8.  682.  The 
grounds  must  be  stated  in  the  motion,  15  O.  S.  211,  215. 

i  6809.  Application  for  new  trial  after  term.  When 
the  grounds  for  a  new  trial  could  not,  with  reasonable 
diligence,  have  been  discovered  before,  but  are  discov- 
ered after,  the  term  at  which  the  verdict,  report,  or  de- 
cision was  rendered  or  made,  the  application  may  be 
made  by  petition,  filed  as  in  other  cases,  not  later  than 
the  second  term  after  the  discovery;  whereupon  a  sum- 
mons shall  issue,^  and  be  returnable  and  served,  or  publi- 
cation made,  as  prescribed  in  §  5050;  the  facts  stated  in 
the  petition  shall  be  considered  as  denied  without  answer; 
if  the  service  be  complete  in  vacation,  the  case  shall  be 
heard  and  summarily  decided  at  the  ensuing  term,  and 
if  in  term,  it  shall  be  heard  and  decided  after  the  expi- 
ration of  twenty  days  from  such  service;  and  the  case 
shall  be  placea  on  the  trial  docket,  and  the  witnesses 
shall  be  examined  in  open  court,  or  their  depositions 
taken,  as  in  other  cases ;  but  no  such  petition  shall  be 
filed  more  than  one  year  after  the  final  judgment  was 
rendered.    [51  v.  67,  |  301 ;  S.  <&  C.  1033.] 

See  35  O.  S.  177.  Allegations  must  be  affirmatively  stated,  and 
not  upon  information,  7  Neb.  189;  the  petition  is  demurrable.  Id. 
A  mere  all^^ation  that  the  error  was  not  discovered  until  after 
the  term  at  which  the  judgment  waa  rendered,  where  two  terms 
have  passed  since  then,  is  bad  on  demurrer,  6  Bull  755l 

Generally,  9  C.  C.  405. 
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DIVISION  IV.     Judgment. 

CHAPTER  I. 

JUDGMENT  IN   GENERAli. 

i  5310.  Definition  of  jad|^ent  and  order.  A  judg- 
ment is  the  final  determination  of  the  rights  of  the  par- 
ties  in  action ;  and  a  direction  of  a  court  or  judge,  made 
or  entered  in  writing,  and  not  included  in  a  judgment, 
is  an  order.    [61  v.  57,  §§  370,  609 ;  S.  &  C.  1099.] 

The  record  of  a  judement  rendered  In  another  state  may  be 
contradicted  as  to  the  lacts  necessary  to  give  the  court  jurisdic- 
tion, and  if  it  be  shown  that  such  facts  did  not  exist,  the  record 
will  be  a  nullity  notwithstanding  it  may  recite  that  they  did 
exist,  27  O.  S.  600.  Where  a  judgment  is  reyersed  for  error  and 
the  cause  is  remanded  for  a  new  trial  if  the  party  against  whom 
the  reversal  was  had  voluntarily  submits  to  a  new  trial,  he 
wedves  his  right  to  prosecute  a  petition  in  error  to  reverse  the 
judgment  of  reversal,  35  O.  S.  218.  The  jud^ent  of  a  court  of 
comi)etent  jurisdiction,  though  erroneous,  is  binding  until  re- 
versed, 6  O.  87 ;  9  0.37;  110.257:17  0.8.319;  of  a  justice,  6  O. 
8.  802 ;  of  a  foreign  court,  when  defendant  is  served  with  pro- 
cess, 1 0. 259;  5  0.  545;  6  O.  43,  and  can  not  be  collaterally  im- 
peached, 5  0. 522 ;  12  O.  253 ;  15  O.  447 ;  20  O.  344  (though  service 
is  had  on  only  part  of  defendants,  and  judgment  is  against  all, 

16  O.  271 ;  though  service  is  by  publication  on  residents,  16  O.  8. 
177),  except  in  cases  of  fraud  or  mistake,  18  O.  225;  13  O.  8.  446; 

17  O.  8.  242.  The  rule  laid  down  in  regard  to  impeaching 
judgments  collaterally  is  this,  that  "  the  parties  to  an  action  can 
not  impeach  or  set  at  naught  the  judgment  in  any  collateral 

{>roceeaings  on  the  ground  that  it  was  obtained  by  fraud  or  col- 
usion,"  1  C.  C.  R.  212;  but  one  not  a  party  to  such  judgment 
has  a  right  to  collaterally  impeach  it  whenever,  in  anv  case, 
it  is  attempted  to  be  enforoea  against  him  or  to  prejudice  hte 
lights,  Id. 

Juriadidion,  etc.  The  jurisdiction  of  the  courts  of  common  pleas 
of  our  own  state  will  be  presumed  where  the  record  is  sileut 
upon  the  subject,  18  O.  58d,  and  jurisdiction  of  the  person  wiU 
be  presumed,  though  the  fact  may  not  affirmatively  appear  on 
the  record,  20,  O.  344.  But  the  jurisdiction  of  the  court  render- 
ing the  judgment  may  always  be  inquired  into  when  such  judg- 
ment is  made  the  foundation  of  the  action,  foreign  or  domestic, 
83  0. 8.  236,  and  the  want  of  jurisdiction  may  be  shown  either 
as  to  the  subject  matter,  the  person,  or  in  proceedings  in  rem  as 
to  the  thing,  27  O.  8.  600.  Where  it  affirmatively  appears  in  the 
record  that  the  defendant  was  not  served  with  process,  or 
otherwise  legally  notified,  tiie  court  has  no  jurisdiction,  1 0.  8. 
369,  and  want  of  jurisdiction  renders  a  judgment  void,  15  0. 435 ; 
contra,  when  court.finds  jurisdiction,  13  O.  8.  446 ;  35  Id.  550;  39 
Id.  366;  43  Id.  78.  Order  of  court  fixing  value  of  widow's  dower 
and  directing  sale  of  real  estate  subject  thereto  is  a  judgment, 
4  C.  G.  38.  What  is  a  judgment,  see  17  Bull  276.  Judgment  in 
action  to  sell  land  to  pay  balance  due  on  it.  33  O.  8.  376.  An 
order  for  sale  of  real  estate  to  pay  debts  on  petition  which  states 
facts  sufficient  to  warrant  such  an  order  will  not  be  reversed  for 
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want  of  a  Journal  entry,  showing  that  the  facta  stated  in  the 
petition,  were  found  to  be  true,  37  O.  8.  582.  It  is  competent  for 
the  heir  bv  cross  petition  to  attack  such  Judgment  on  the 
ground  of  fraud,  Id.  A  court  of  equity  will  not  decree  a  Judg- 
ment lien  to  be  invalid  on  the  ground  of  the  want  of  lesil 
notice  to  the  defendant,  where  the  plaintiff  has  not  been  guilty 
of  misconduct  and  the  defendant  had  actual  knowledge  of  the 
pendency  of  the  action,  unless  a  meritorious  defence  to  the 
action  be  shown,  37  O.  8.  502.  A  Judgment  determines  the 
rights  of  the  parties  according  to  the  facts  stated  in  the  plead- 
ings, and  if  alter  issue  Joined  a  change  takes  place  in  the  rights 
of  the  parties,  it  must  be  shown  by  supplemental  pleading, 
otherwise,  it  should  be  disregarded,  37  O.  8.  282.  A  Judgment  Is 
conclusive  only  as  to  facts  without  the  proof  or  admission  of 
which  it  could  not  have  been  rendered.  Dtsinissal  of  petition 
for  specific  performance  no  bar  to  action  for  money  paid  on 
agreement,  aiS  O.  8.  471.    Conclusive  effect,  34  Bull  268. 

i  5811.    Judgment  may  be  for  or  agaiait  one  or  more  of 

leyertl  plaintiA  or  defendants.    Judement  may  be  given 

for  or  against  one  or  more  of  several  plaintiffs,  and  for 

or  against  one  or  more  of  several  defendants ;  and  by 

the  judgment  the  coart  may  determine  the  ultimate 

riffhts  01  the  parties  on  either  side,  as  between  them- 

selves,  and  grant  to  the  defendant  any  affirmative  relief 

to  which  he  is  entitled.    [61  v.  67,  i  371 ;  S.  &  C.  1048.] 

The  common  law  rule  that  where  a  Joint  contract  is  the  sub- 
ject of  an  action,  the  recovery  must  be  against  all  or  neither  of 
the  defendants,  has  been  modified  by  this  section  so  aa  to 
authorize  Judgment  to  be  rendered  "  for  or  against  one  or  more 
of  several  defendants,"  where  it  turns  out  upon  the  trial  that 
only  one  or  more'  of  several  defendants  in  such  Joint  action  is 
liable,  without  subjecting  the  plaintiff  to  the  necessity  of  b.ring- 
ing  a  new  action  against  such  defendant  or  defendants,  lO'O.  8. 
451.  Where  a  separate  action  might  have  been  maintained,  a 
separate  Judgment  is  proper,  26  O.  8. 141 :  as  against  drawer  and 
acceptor.  Id.;  maker  and  indorser,  2  Bull  18 ;  and  in  ejectment 
against  several  who  defend  Jointly,  Judgment  may  be  rendered 
for  or  against  one  or  more  of  them,  33  O.  8.  395.  The  section 
"  has  no  legitimate  bearing  on  the  rigbt  to  commence  a  several 
suit  upon  a  cause  of  action  confessedly  joint.  It  relates  to  the 
ierminaHon  and  not  to  the  commencement  of  a  suit,  and  before  it 
can  be  applied,  the  testimony  must  show  that  the  real  cause  of 
action  was  several  and  not  joint/'  14  O.  8.  291.  In  an  action  on 
an  alleged  Joint  contract,  judgment  may  be  rendered  against 
one  or  more  of  several  defendants  when  it  turns  out  upon  the 
trial  that  only  one  or  more  of  them  is  liable  upon  the  contract, 
27  O.  8.  674.  In  an  action,  by  creditor  to  enforce  statutory  lia- 
bility of  stock  holders,  the  judgments  rendered  and  to  be  ren- 
dered being  several,  the  court  has  full  power  to  render  Judg- 
ment against  one  or  more  defendants  leaving  the  action  to  pro- 
ceed agianst  the  others,  44  O.  8.  334. 

i  6312.  Court  may  render  judgment  against  one  or 
more»  leaving  action  to  proceed  against  others.    In  an 
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action  against  several  defendants,  the  court  may  render 
judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  several  judg- 
ment is  proper.     [51  v.  57,  ?  371 ;  S.  &  C.  1048.] 

As  against  maker  and  indorser,  1 H.  77 ;  2  Bull  18 ;  in  an  ac- 
tion against  two  defendants  for  money  on  an  account,  where  it 
appears,  a  several  judgment  is  proper,  33  O.  S.  312 ;  but  where  a 
joint  suit  against  all  the  obligors  or  contractors  is  the  only  rem- 
edy, it  is  error  for  the  court  to  render  a  several  judgment  against 
one  or  more  of  the  defendants,  leaving  the  action  to  proceed 
against  the  others,  23  O.  S.  543 ;  s.  p.  1  C.  C.  R.  72.  In  an  action 
against  three  defendants,  where  judgment  is  rendered  against 
two.  the  third  is  not  a  necessary  party  in  proceedings  in  error,  36 
O.  S.  460.  In  an  action  against  two  defendants  on  a  joint  note, 
judgment  can  not  iproperly  be  taken  against  one  defendant, 
leaving  the  action  to  proceed  as  to  the  other.  But  when  the  de- 
fendant agaiuBt  whom  the  judgment  was  taken  did  not  com- 
plain of  such  error,  the  judgment  against  him  stands,  and  no 
subsequent  recovery  can  be  had  against  the  other  defendant, 
the  claim  against  both  on  the  note  being  merged  in  the  judg- 
ment, 1 C.  C.  72. 

i  5318.  Court  may  dismifls  for  want  of  proseontion. 
The  court  may  dismiss  the  petition  with  costs,  in  favor 
of  one  or  more  defendants,  •  in  case  of  unreasonahle 
neglect  on  the  part  of  the  plaintiff  to  serve  the  summons 
on  other  defendants,  or  to  proceed  in  the  cause  aeainst 
the  defendant  or  defendants  served.  [51  v.  57,  f  371; 
8.  &  C.  1048.] 

i  6814.  When  action  may  be  dismissed  without  preju- 
dice. An  action  may  be  dismissed  without  prejudice  to 
a  future  action : 

1.  By  the  plaintiff,  before  the  final  submission  of  the 
case  to  the  jury,  or  to  the  court,  when  the  trial  is  by  the 
court. 

2.  By  the  court,  where  the  plaintiff  fails  to  appear  on 
the  trial.   * 

3.  By  the  court,  for  the  want  of  necessary  parties. 

4.  By  the  court,  on  the  application  of  some  of  the  de- 
fendants, where  there  are  others  whom  the  plaintiff  fails 
to  prosecute  with  diligence. 

5.  By  the  court,  for  disobedience  by  the  plaintiff  of  an 
order  concerning  the  proceedings  in  the  action. 

6.  By  the  plaintiff,  in  vacation,  on  payment  of  costs ; 
and  the  clerk,  in  such  case,  shall  forthwith  make  an 
entry  thereof  on  the  journal,  whereupon  the  dismissal 
shall  take  effect;  but  this  clause  shall  not  apply  to  a 
petition  in  error,  or  a  case  in  which  a  counter-claim  or 
set-off  has  been  filed. 
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In  all  other  cases  the  decihion  must  be  upon   the 

merits,  upon  the  trial  of  the  action.     [51  y.  57,  i  372 ; 

59  V.  39;  S.  &  C.  1049;  S.  &  S.  601.] 

1.  Where  a  general  demurrer  to  a  petition  is  sustained,  and 
leave  to  amend  is  given,  but  the  plaintiff,  instead  of  amending, 
discontinues  the  action,  there  is  no  Judgment  that  bars  another 
suit  upon  the  same  cause  of  action,  4  O.  S.  566 ;  but  the  submis- 
sion of  a  case  on  demurrer  to  the  answer,  on  the  ground  that  it 
does  not  contain  a  defense,  is  a  final  submission  of  the  case, 
within  the  meaning  of  this  section,  unless  leave  is  obtained  to 
reply  or  amend ;  and  the  plaintiff  can  not,  if  the  demurrer  is 
overruled,  without  leave  of  court,  dismiss  his  action  without 
prejudice,  24  O.  8.  445.  When  a  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings,  and  the  plaintiflf  in  the 
court  below  then  voluntarily  becomes  non-suit,  he  is  not  es- 
topped from  bringing  a  new  action,  15  O.  S.  464 :  but  plaintiff 
can  not,  in  a  proceeding  for  the  contest  of  a  will,  defeat  the  con- 
test by  dismissing  his  petition  where  either  of  the  defendants 
in  his  answer  joins  in  the  prayer  that  the  will  be  set  aside  as  in- 
valid, 20  O.  S.  208.  Where  the  court,  finding  on  the  trial  that 
the  plaintiff  had  not  proved  hlii  case,  gave  him  until  the  next 
day  to  obtain  more  testimony  to  prevent  being  non-suited,  and 
plaintiff  failed  to  find  more  testimony,  it  was  neld  not  error  to 
refuse  to  allow  plaintiff  to  dismiss  without  prejudice  on  the 
next  day,  9  Rec.  276,  377;  5  Bull  816;  generally,  1  Bull  8S2. 

3.  See  38  O.  S.  314.  318. 

4.  Dismissal  of  injunction  without  prejudice,  44  O.  S.  221 ;  see 
35  Bull  164. 

6.  "  But  this  clause  shall  not  apply  to  a  petition  in  error,"  22 
O.  8.  206,  "  or  a  case  in  which  a  counter-claim  or  set-off  has  been 
filed,"  14  O.  8.  31;  see  2  C.  8.  C.  R.  258,  538 ;  but  where  the  alle- 
gations of  an  answer  are  not  such  as  to  entitle  defendant  to 
affirmative  relief,  such  answer  does  not  present  a  counter-claim, 
which  the  defendant  has  a  right  to  have  tried  after  the  plaint- 
iff's cause  of  action  has  been  dismissed  without  prejudice,  30 
O.  8. 126.    "  In  all  other  cases  the  decision  must  be  upon  the  mer- 
its,*' etc.    Where  it  appears  that  a  dismissal  was  upon  a  hearing 
of  the  case,  it  is  to  be  inferred  that  it  was  upon  the  merits.  4  0. 8. 
251 :  but  where  the  record  of  a  former  suit  was  pleaded  in  bar, 
and  the  record  of  such  former  suit  was  silent  as  to  whether  the 
dismissal  was  upon  the  merits  or  for  want  of  prosecution,  it  was 
held  there  was  no  presumption  either  way,  and  the  consequence 
was  that,  as  it  must  be  established  that  the  dismissal  was  upon 
the  merits,  there  was  no  bar.  Id.    And  where  It  did  not  appear 
that  the  case  came  within  the  grounds  mentioned  in  this  section, 
the  court  having  rendered  a  judgment  dismissing  an  action 
without  prejudice,  it  was  held  such  judgment  of  dismissal  was 
an  entirety,  and  though  it  mieht  have  been  erroneously  ren- 
dered, it  would  not  constitute  a  oar  to  a  subsequent  action  upon 
the  same  subject  matter,  30  O.  8.  378;  see  23  O.  8.  560 ;  44  O.  8. 
223.    The  court  may,  in  a  proper  case,  arrest  the  testimony  from 
the  jury  and  render  judgment  for  defendant.    The  judgment  in 
such  case,  however,  nas  not  the  effect  of  a  non-suit  at  common 
law,  but  w,  under  this  section,  an  action  upon  the  merits,  24 
O.  8.  83;  but  if  there  is  evidence  tending  to  support  the  issue, 
the  court  has  no  power  to  arrest  the  case  from  the  jury  and  entei 
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a  non-suit,  11  O.  S.  862;  24  O.  S.  83.    It  is  only  where  no  evidence 
is  introduced  by  the  plaintiff  tending  to  support  the  issue,  or 
where  it  is  such  as  to  snow  clearly  that  he  has  no  cause  of  action, 
that  it  Is  the  duty  of  the  court  to  direct  judgment  of  non-suit,  38 
O.  S.  389,  393.    A  judgment  of  a  mayor's  court  dismissing  an 
action  without  prejudice,  on  the  ground  that  the  testimony  does 
not  sustain  the  action,  is  unauthorized  and  erroneous,  31  O  S. 
463  (under  justice's  code).     By  answer  and  trial  defendant 
waives  an  order  of  dismissal,  10  O.  S.  621.     Under  the  former 
practice  the  action  of  the  court  in  arresting  the  testimony  from 
the  jury  and  rendering  judgment  for  defendant  did  not  operate 
as  a  bar  to  a  subsequent  suit,  being  a  non-suit,  as  at  common 
law,  4  O.  8.  399,  628 ;  11  0.  452 ;  19  O.  426 ;  see  under  former  prac- 
tice, 11  O.  299;  12  O.  35;  14  O.  606;  18  O.  72.    The  dismissal  of  a 
bill  to  foreclose  a  mortgage  was  no  bar  to  a  suit  on  the  note  se- 
cured thereby,  10  O.  300.    In  District  court  to  reverse  an  order 
granting  a  new  trial  made  by  the  court  before  judgment  was 
rendered,  if  dismissed,  the  error,  if  one,  can  not  be  used  by 
plaintiff  below,  9  O.  S.  505.    Where  several  defendants  are  sued 
as  principals  in  an  unlawful  transaction,  a  dismissal  of  the  suit 
as  to  part  of  the  defendants  without  a  finding  of  the  issues  as  to 
them  constitutes  no  ground  upon  whicl^  the  remaining  defend- 
ants against  whom  a  verdict  has  been  rendered,  can  ask  a  re- 
versal of  the  judgment,  19  O.  S.  55.    Where  former  decree  of 
dismissal  is  relied  on  as  estoppel  and  it  appears  that  such  bill 
may  have  been  dismissed  for  want  of  junsdicti<ui,  such  dis- 
missal does  not  estop,  10  O.  8.  45.    Applies  to  C.  C,  34  Bull  266. 

S  5S15.  When  let-off  or  oonnteivolaiiii  it  pleaded.  If 
a  set-off  or  counter-claim  be  pleaded,  the  defendant  shall 
have  the  right  of  proceeding  to  the  trial  of  his  claim, 
although  the  plaintiff  has  dismissed  his  action,  or  fails 
to  appear.    [51  v.  57,  §  373 ;  S.  &  C.  1050.] 

14  O.  8.  81 ;  see  g  5314,  subd.  On.;  6  BuU  884. 

i  5316.  Sale  of  mortgaged  property.  When  a  mort- 
gage is  foreclosed,  a  sale  of  the  premises  shall  be  or- 
dered ;*  and  when  the  premises  to  be  sold  are  in  one  or 
more  tracts,  the  court  may  direct  the  officer  who  makes 
the  sale  to  subdivide,  appraise,  and  sell  the  same  in  par- 
cels, or  to  sell  any  one  of  the  tracts  as  a  whole.  [67  v. 
114,  i  374 ;  76  v.  27,  ?  7.] 

8ee  §5021.  Parties  in  foreclosure,  see  gg  5005,  6006,  notes,  mort- 
gage. Pleadings,  rwtes,  gg  5060,  5070.  Jurisdiction  over  person 
and  property  necessary,  1  O.  S.  869.  As  between  successive  pur- 
chasers in  fee,  and  for  full  value  of  separate  parcels  of  land  in- 
cumbered by  a  prior  mortgage  on  the  whole,  a  sale  of  the  same 
to  satisfy  the  mortgage  will  be  made  in  the  inverse  order  of 
alienation,  42  0. 8.  805;  see  14  0.  365;  20  Bull  397.  Purchase 
under  proceedings  foreclosing  mortgage  and  selling  mortgaged 
premises,  takes  the  complete  title  of  mortgagor  and  mortgagee 
2  O.  8.  339.  Record  showing  that  court  on  hearing  cause  "  con- 
sidered that  the  plaintiff  ought  to  recover"  a  specified  amount 
and  ordered  the  sale  of  the  premises  shows  no  personal  judg- 
'51 0.8. 250. 
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rnent  against  defendant,  26  O.  S.  644.  Junior  mortgagee  may 
foreclose  without  haying  first  paid  ott  the  prior  mortgage,  80  O. 
S.  21  The  plaintiff  in  a  proceeding  in  foreclosure  having  more 
than  one  valid  lien  on  the  premises,  will  be  protected  only  to 
the  extent  that  he  sets  them  up  and  asks  relief,  31  O.  8.  216. 
Title  of  purchaser  where  senior  mortgagee  forecloses  without 
making  junior  mortgagee  a  party  or  giving  him  notice,  43  O.  8. 
437.  Owner  of  junior  mortgage  may  maintain  an  action  against 
such  purchaser  to  foreclose,  Id.  The  enforcement  of  a  mortgage 
on  lands  in  one  state  given  by  residents  of  another  and  contrary 
to  its  laws,  to  secure  notes  executed  in  the  latter  and  payable 
there  is  determined  by  the  law^of  the  place  of  the  execution  and 
performance  of  the  contract,  3  G.  C.  47.  Where  an  action  U 
commenced  by  a  junior  mortgagee  to  foreclose  his  own  and  a 
prior  mortgage  and  the  amount  realized  from  the  sale  of  the 
property  is  not  sufficient  to  pay  the  first  mortgage,  such  junior 
mortsms^e  is  not  entitled  to  an  allowance  for  counsel  fees  out  ol 
the  proceeds  of  such  saJe,  even  if  the  sale  was  made  wholly  at 
his  instance  and  on  his  petition,  3  C.  C.  12.  In  a  suit  to  fore- 
close and  to  marshall  liens,  an  order  to  sell  can  not  be  made 
subject  to  a  certain  undetermined  indebtedness  set  forth  in  the 
answer  and  cross-petition  of  a  defendant  lien  holder,  3  G.  G.  144. 
In  such  an  action  the  court  should  see  that  all  lien  holders  and 
parties  interested  should  be  made  parties  and  it  is  error  to 
dismiss  without  prejudice  a  defendant  lien  holder  and  order 
a  sale  of  the  property  subject  to  his  undetermined  lien,  Id. 

J  0317.  Proceedings  where  morUM*^  property  Is  slta- 
ated  In  more  than  one  oonnty.  When  the  mortgaged 
property  is  situated  in  more  tnan  one  county,  the  court 
may  order  the  sheriff,  or  master,  of  each  to  make  sale  of 
the  property  in  his  county,  or  may  direct  one  officer  to 
sell  the  whole ;  the  court  may  direct  that  the  property, 
when  it  consists  of  a  single  tract,  he  sold  as  one  tract,  or 
in  separate  parcels,  and  shall  direct  whether  appraisers 
shall  he  selected  for  each  county,  or  one  set  for  all ;  and 
shall  also  direct  whether  puhlication  of  the  sale  shall  he 
made  in  all  the  counties,  or  in  one  county  only.  [67  v. 
114,  i  374.] 

i  5818.  when  judgment  to  operate  as  a  oonTeyanoe. 
When  a  party  against  whom  a  judgment  for  a  conyey- 
ance,  release,  or  acquittance  is  rendered,  does  not  com- 
ply therewith  hy  the  time  appointed,  such  judgment 
shall  have  the  same  operation  and  effect,  and  he  as 
ayailahle,  as  if  the  conveyance,  release,  or  acquittance 
had  heen  executed  conformahly  to  such  judgment  [51 
v.  57,?  375;  S.  &  C.  1051.] 

The  reversal  of  a  decree  divests  the  title,  as  between  the  par- 
ties, but  not  as  to  bona  fide  purchasers,  3  0. 337.  Having  acquired 
jurisdiction  over  the  person  of  the  defendant,  the  court  may  en- 
force its  decree  by  attachment,  whether  ^he  lands  ordered  to  be 
conveyed  He  within  ot  without  the  state,  14  O.  S.  802:  24  O.  8. 
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474:  see  4  0.  425.  In  order  for  decree  of  conveyanoe  to  operate 
on  land,  it  must  be  within  the  jurisdiction  of  the  court.  U  land 
is  m  foreign  jurisdiction  it  operates  only  by  attachment,  19  O. 
?22.  A  drecree  in  the  circuit  court  of  the  United  States  for  the 
district  of  Ohio  directing  the  conveyance  of  land,  did  not  oper- 
ate as  such  conveyance  under  the  laws  of  Ohio,  7  O.  (Pt.  1),  ^1. 

?  5319.  Judgment  agunst  married  woman.  When  a 
married  woman  sues,  or  is  sued,  like  proceedings  shall 
be  had,  and  judgment  rendered  and  enforced,  as  if  she 
were  unmarried,  and  her  property  and  estate  shall  be 
liable  for  the  judgment  against  her ;  but  she  shall  be  en- 
titled to  the  benefits  of  all  exemptions  to  heads  of  fam- 
ilies.   [81  V.  65 ;  71  v.  47,  §  28.] 

See  g  49%.  Before  the  last  amendment  this  section  read, 
"and  her  separate  property  shall  be  liable,"  etc.;  see,  under 
prior  statutes,  36  O.  S.  79 ;  43  O.  S.  171.  Prior  to  the  legislation 
of  1884  (81 V.  65),  a  married  woman  did  not  possess  legal  capacity 
to  "enter  into  a  co-partnership  with  her  husband.  Quaere 
whether  such  power  now  exists,  44  O.  S.  192.  This  legislation 
did  not  enlarge  or  vary  the  liabilities  of  a  married  woman,  46 
O.  S.  183.  It  does  not  affect  causes  of  action,  but  relates  solely 
to  the  remedy  in  suits  against  married  women,  3  C,  C.  592.  A 
married  woman  having  entered  into  a  contract  to  become 
surety  for  her  husband,  no  specific  lien  having  been  created 
by  contract,  the  remedy  is  not  by  suit  in  equity  to  charge  her 
separate  estate,  but  by  action  at  law  against  her  as  an  unmar- 
ried woman,  30  Bull  24 ;  50  O.  8.  417 ;  Exemptions  allowed,  52  O. 
S.  468. 


CHAPTER  II. 

JUDGMENT   UPON   FAILURE  TO   ANSWER. 

§  5320.  Assessment  of  damages  upon  defiaiLlt.  When 
all  or  a  part  of  one  or  more  of  the  causes  of  action  are 
not  put  in  issue  bj  answer,  judgment  may  be  taken,  as 
upon  a  default,  for  so  much  of  the  plaintiff's  demand  as 
is  not  put  in  issue  by  the  answer,  upon  any  or  all  the 
causes  of  action,  without  prejudice  to  the  rights  of  the 
plaintiff  as  to  that  portion  of  his  demand  disputed  ;^  and 
if,  in  the  determination  of  any  cause,  the  taking  an  ac- 
count, proof  of  a  fact,  or  the  assessment  of  damages,  is 
necessary,  the  court  may  take  the  account,  hear  the  proof, 
or  assess  the  damages,  or  may  refer  the  case  to  a  referee 
or  master  for  such  purpose,  or  direct  the  matter  to  be 
ascertained  by  a  jury,  as  the  case  may  require.  [69  v. 
44,  i  376;  51  v.  57,  §  598;  76  v.  78,  §  1 ;  S.  &  C.  1130.] 
see  y  t/.  v^.  o. 
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Where  a  party  takes  judgment  by  delaaU  for  a  leas  sum  than 
the  amount  aue  on  bis  claim,  he  can  not  maintain  an  action  to 
recover  the  remainder,  20  O.  S.  315.  Judgment  on  defeiult  may  be 
taken  for  the  part  of  the  account  admitted,  and  the  case  con- 
tinued aa  to  the  remainder,  26  O.  8.  537;  but  the  section  applies 
only  where  a  part  of  the  cause  or  causes  of  action  is  admitted 
and  part  denied,  87  0. 8. 363 ;  see  1  C.  C.  K.  290 ;  and  where  plaint- 
iff sues  to  recover  the  value  of  services  rendered,  and  defendant 
admits  the  rendition  of  the  services,  but  denies  the  value  to  be 
as  great  as  claimed,  and  avers  it  does  not  exceed  a  certain  speci- 
fied amount,  it  is  error  to  render  a  judgment  in  plaintlflTs  favor 
for  such  amount,  and  continue  the  cause  for  trial  to  determine 
the  further  value  of  such  services,  Id.  Where  defendant  admits 
the  debt  and  pleads  a  set-off,  judgment  may  be  taken  for  the  dif- 
ference, 34  O.  8. 294.  Judgment  by  default  can  not  be  taken 
against  an  infant,  8  0. 377 ;  1  0. 8. 544 ;  17  Id.  484;  it  can  not  be 
taken  before  a  case  is  placed  on  the  trial  docket,  34  O.  8. 123, 
before  the  expiration  of  the  day  named  in  the  summons  for  an- 
swer, Id.  Judgment  by  default  without  proof  is  erroneous  in  an 
action  to  rescind  a  contract  and  recover  back  purchase  money, 

1  Clev.  R.  90 ;  in  an  action  for  a  demand  not  founded  on  contract, 
express  or  implied,  where  the  averments  of  the  petition  are  ad- 
mitted by  demurrer,  2  C.  C.  R.  143;  but  judgment  by  default 
without  proof  in  an  action  on  an  account  is  not  erroneous,  25 
0. 8. 685.  Judgment  by  default  may  be  taken  after  appearance, 
T.  45,  at  a  subsequent  term,  on  demurrer  sustained  to  an  answer 
at  a  previous  term,  3  Bull  894,  895.  Default  for  answer  may  be 
set  aside  where  a  meritorious  defense  is  shown  on  payment  of 
costs  by  defendant,  1 H.  190 ;  can  not  be  set  aside  without  leave, 

2  Bull  97 ;  nor  at  subsequent  term,  2  H.  178 ;  but  the  opening  of 
a  default  is  discretionary  with  the  court,  1  Clev.  R.  341 ;  2  Id.  97. 
Special  demurrer  can  not  be  pleaded  after  default,  T.  183.  On 
default,  plaintiff  may  waive  jury  and  have  court  assess  damages. 
2  aev.  R.  114.  299.  Right  to  jury,  22  O.  8.  372.  In  an  action  for 
unliquidated  damages  on  a  judgment  by  default,  no  more  than 
a  nominal  sum,  not  affecting  costs,  can  be  awarded  in  the  ab- 
sence of  proof  of  actual  damages,  29  O.  8.  362,  363.  The  Supreme 
Court,  wnere  it  finds  the  issue  raised  by  an  answer  to  be  im- 
matenal,  and  not  such  as  was  tried  in  the  court  below  may 
nevertheless,  to  prevent  any  injustice  by  treating  the  defendant 
as  in  default,  consider  the  question  of  error,  as  if  the  defense 
on  which  the  case  was  tiled  had  actually  been  pleaded,  29  O. 
8. 13, 17. 


CHAPTER  HI. 

JUDGMENT  BY  CONFESSION. 


2  6821.  Confession  of  judgment  in  person.  A  person 
indebted,  or  against  whom  a  cause  of  action  exists,  may 
-personally  appear,  in  a  court  of  competent  jurisdiction, 
and,  with  the  assent  of  the  creditor,  or  person  haying 
such  canse  of  action,  confess  judgment ;  whereupon jadg- 
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ment  shall  be  entered  accordingly.     [51  v.  57,  §  377: 

8.  &  C.  1052.] 

i  6382.    Pleadings  in  snoh  action.    The  debt  or  cause 

of  action  shall  be  briefly  stated  in  the  judgment,  or  in  a 

writing  to  be  filed  as  pleadings  in  other  actions.    [51  v. 

57,  i  378 ;  8.  &  C.  1053?) 

gg  5321,  5322  apply  only  to  a  proceeding  wherein  the  debtor 
appears  persqnauy  in  court  and  confesses  judgment,  35  0. 8. 107. 

§  5323.  Enforcement  of  judgment.  Belease  of  erron. 
Such  judgment  shall  authorize  the  same  proceedings  for 
its  eniorcement  as  judgments  rendered  in  actions  regu- 
larly brought  and  prosecuted;  and  the  confession  shall 
operate  as  a  release  of  errors.  [51  y.  57,  i  379 ;  8.  <&  C.  1053.] 

i  6324.    Warrant  of  attorney  to  be  produced  and  filed. 

An  attorney  who  confesses  judgment  in  any  case  shall,  at 

the  time  of  making  such  confession,  produce  the  warrant 

of  attorney  for  making  the  same  to  the  court  before 

which  he  makes  the  confession ;  and  the  original  or  a 

copy  of  the  warrant  shall  be  filed  with  the  clerk  of  such 

court    [51  V.  57,  i  380;  8.  <&  C.  1053.] 

This  section  does  not  dispense  with  a  petition  or  its  verification: 
but  where  the  warrant  of  attorney,  under  which  a  confession  of 
judgment  Is  made,  authorizes  the  waiving  of  process,  and  the 
relea3e  of  all  errors,  and  the  judgment  is  rendered  upon  a  good 
cause  of  action  stated  in  a  petition  not  properly  verified,  the 
defect  lit  the  verification  on  a  proceeding  in  error  must  be 
deemed  to  have  been  waived,  31  O.  S.  435,  436.  A  warrant  of  at- 
torney to  confess  judgment  must  be  strictly  construed,  and  the 
authority  conferred  can  not  be  exercised  beyond  the  limits  ex- 
pressed in  the  instrument,  19  O.  S.  536;  11  Bull  51 ;  2  C.  C.  R.  43. 
A  warrant  of  attorney  to  confess  judgment  does  not  authorise 
such  confession  before  the  maturity  of  the  note,  33  0. 8. 236.  A 
warrant  of  attorney  to  confess  judgment  against  a  principal  and 
surety  authorizes  judgment  against  principal  alone,  8  0. 8. 445. 
It  seems  that  a  warrant  of  attorney  may  authorize  judgment  in 
favor  of  any  holder  of  the  note,  25  O.  S.  340,  346:  and  on  a  sealed 
note,  payable  to  bearer,  judgment  may  be  confessed  in  favor  of 
the  holder,  85  O.  8. 141 ;  "  but  in  all  the  reported  cases  the  power 
is  expresAy  conferred  to  confess  a  judgment,  in  favor  of  the  lea<A 
Kojderor  the  Ao2di0r,'^2  C.C.  R.  43r!SO.S.846;  350.8.141;  46  O.S.  433. 
ft  was  queried  whether  such  warrant  could  be  used  for  taking 
judgment  in  favor  of  the  indorsee  of  the  note,  11  O.  8.  503 ;  see 
19  0. 130;  19  0. 8. 536 :  and  held  that  it  could  not  if  the  note  was 
sealed,  19  O.  8. 536.  In  19  0. 130  it  was  held  the  warrant  was  not 
negotiable.  That  the  warrant  is  not  negotiable  does  not  destroy 
the  negotiability  of  the  note.  Id^;  and  the  erasure  of  the  power 
of  attorney  from  the  note  does  not  invalidate  the  note,  8  O.  8. 
445.  A  warrant  to  confess  judgment  upon  a  debt  due  directly, 
from  the  defendant  to  the  plaintlfT  is  not  a  collateral  security 
merging  the  original  debt,  18  0. 279.    The  taking  of  a  Judgment 
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npon  a  warrant  of  attomer  without  filing  the  original  warrant, 
or  a  oopy  thereof,  is  an  irregularity,  for  which  the  Judgment 
mgy  be  set  aside,  9  O.  S.  605;  see  1 C.  C.  2U ;  11  O.  417;  46  O.  8. 
433;  8C.  C.  107. 

i  0S25.  Warrant  of  attomoj  to  oonfeu  judgment 
for  penon  in  onitody.  A  warrant  of  attorney  executed 
by  a  person  in  costody,  to  confess  judgment  in  favor 
oi  the  person  at  whose  suit  he  is  in  custody,  shall  be 
of  no  force  unless  executed  in  the  presence  of  an  at- 
torney expressly  named  by  the  person  in  custody,  and 
signed  by  him  as  witness.     [51  v.  57,  §  381 ;  S.  &  C.  1053.] 

CHAPTER  IV. 

MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 

i  6886.  Judgment  to  be  entered  in  oonformity  to  ver- 
diot.  When  a  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk  in  conformity  to  the  ver- 
dict, unless  the  verdict  is  special,  or  the  court  order  the 
case  to  be  reserved  for  future  argument  or  consideration. 

Judgment  regular,  though  entered  before  expiration  of  timr 
for  tllinj?  motion  for  new  trial,  34  Bull  166. 

2  5327.  Judgment  on  speoial  verdict  or  case  reserved. 
When  the  verdict  is  special,  or  when  there  is  a  special 
finding  on  particular  questions  of  fact,  or  when  the  case 
is  reserved,  the  court  shall  order  what  judgment  shall  be 
entered.     [51  v.  57,  ?  383 ;  S.  &  C  1054.] 

i  6828.  Judgment  contrary  to  verdict.  When,  upon 
the  statements  in  the  pleadings,  one  party  is  entitled  by 
law  to  judgment  in  his  favor,  judgment  shall  be  so  ren- 
dered by  the  court,  although  a  verdict  has  been  found 
against  such.party.    [51  v.  57,  i  384;  S.  &  C.  1054.] 

Judgment  non  obstante  veredicto  can  only  be  given  for  a 
plaintiff.  The  remedy  for  a  defendant  is  to  have  the  judgment 
arrested,  2  O.  S.  287.  Under  the  code  judgment  must  be  entered 
for  the  defendant,  notwithstanding  the  verdict  against  him,  if 
the  plaintiff 'spetition  does  not  set  forth  a  good  cause  of  action, 
16  O.  S.  129.  Where  the  only  issue  is  upon  the  truth  of  imma- 
terial matter,  it  is  not  error  to  render  judgment  upon  the  plead- 
ings irrespective  of  the  verdict  of  the  jury,  22  O.  S.  247.  On 
motion  for  judgment  for  defendant,  notwithstanding  the  ver- 
dict on  the  pleadings,  the  court  can  only  look  at  the  pleadings, 
40  O.  8.  113.  A  legal  cause  of  action  substantially  set  forth, 
although  so  inartificially  stated  as  to  be  bad,  if  specially  objected 
to  by  demurrer,  is  suflBcient  after  verdict,  and  a  judgment  ren- 
dered thereon  is  good,  7  O.  S.  270,  274  ;  see  19  Bull  270.  SI  0.8. 649. 

2  5329.  When  defendant  may  have  judgment.  When 
a  counter-claim  or  set-off,  established  at  the  trial,  ex- 
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ceeds  the  plaintiff's  claim  'so  established,  jadgment  for 
the  defendant  must  be  given  for  the  excess ;  or,  when  it 
appears  that  the  defendant  is  entitled  to  any  affirmative 
relief,  judgment  shall  be  given  therefor.  [51  v.  57,  J  385 ; 
S.  &  C.  1054.] 
410.8.403,408;  220.8.297. 

}  5830.  Bights  of  minors  reserved.  It  shall  not  be 
necessary  to  reserve  in  a  judgment  or  order  the  right  of 
a  minor  to  show  cause  against  it  after  attaining  the  age 
of  majority;  but  in  any  case  in  which,  but  for  this  sec- 
tion, such  reservation  would  have  been  proper,  the 
minor  may,  within  one  year  after  arriving  at  the  age  of 
majority,  show  cause  against  such  order  or  judgment. 
[83  V.  74 ;  51  v.  57,  ?  386 ;  S.  &  C.  1054.] 

See  45  O.  S.  93 ;  17  O.  S.  484. 

J  6381.  Judgments  must  be  entered  on  journal.  All 
judgments  and  orders  must  be  entered  on  the  journal  of 
the  court,  and  specify  clearly  the  relief  granted  or  order 
made  in  the  action.     [51  v.  57,  §  387 ;  S.  &  C.  1055.] 

As  an  instrument  of  evidence,  the  journal  is  deemed  one  of 
the  records  of  the  court,  5  0. 485;  6  0. 34:  see  38  O.  S.  870;  42 
O.  8. 449. 

i  5882.  Beoord  to  be  made  unlets  waived.  The  clerk 
shall  make  a  complete  record  of  every  cause  as  soon  as 
it  is  finally  determined,  unless  such  record,  or  some  part 
thereof,  be  duly  waived.    [51  v.  57,  i  388 ;  S.  &  C.  1056.] 

i  5888.  When  record  to  be  made  up  and  signed.  The 
clerk  shall  make  up  such  record  in  each  cause  in  the 
vacation  next  after  the  term  at  which  the  same  was  de- 
termined; and  the  presiding  judge  of  the  court  shall,  at 
the  next  term  thereafter,  subscribe  the  same.  [51  v.  57, 
i  389 ;  S.  &  C.  1056.] 

Signature  of  presiding  judge  not  essential  to  validity  of  record, 
7  O.  (Pt.  1)  212. 

i  5884.  What  must  go  into  the  record.  The  records 
shall  be  made  up  from  the  petition,  the  process,  the  re- 
turn, pleadings  subsequent  tnereto,  reports,  verdicts,  or- 
ders,.judgments,  and  all  material  acts  and  proceedings 
of  the  court ;  but  if  items  of  an  account,  or  copies  of 
papers  attached  to  the  pleadings,  are  voluminous,  the 
court  may  order  the  record  to  be  made  by  abbreviating 
the  same  or  inserting  a  pertinent  description  thereof,  or 
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by  omitting  them  entirely.  The  bill  of  exceptions 
shall  be  fil^  with  the  pleadings  and  papers,  but  not 
recorded,  unless  the  court  for  good  reasons  shall  so 
order ;  and  evidence  must  not  be  recorded.  [87  v.  236, 
51  V.  57,  §  390;  S.  &  C.  1056.1 

See  2  C.  C.  R.  152, 156;  7  0.  (Pt.  1)  257,  238.  What  shall  con- 
stitute the  record  of  a  case  is  regulated  by  statute,  and  any  paper 
the  statute  authorizes  to  become  part  of  the  record  may  be  made 
part  thereof  without  an  express  order  of  the  court  to  tnat  effect, 
27  O.  8.  44.  A  reviewing  court  on  error  has  no  control  of  the 
records  of  the  court  below,  and  can  not  make  any  changes  or 
corrections  therein.  Id.  The  orders,  decrees,  and  minutes  of  the 
court  of  common  pleas,  in  those  cases  in  which  no  final  record  is 
made,  or  is  required  to  be  made,  are  legal  evidence  and  matter 
of  record,  if  the  court  was  in  the  exercise  of  its  legitimate  power 
and  authority,  6  O.  251,  253 ;  but  entries  in  dockets  or  calendars 
not  required  by  law  to  be  kept,  and  entries  made  by  the  Judge 
on  his  docket,  are  not  evidence  of  what  they  contain,  but  are  the 
mere  statements  of  the  persons  making  them,  10  0. 198. 

i  6885.  Courts  to  oaute  reoords  to  bo  eompletod. 
When  the  judicial  acts  or  other  proceedings  of  any  court 
have  not  been  regularly  brought  up  and  recorded  by  the 
clerk  thereof  I  such  court  shall  cause  the  same  to  be  made 
up  and  recorded  within  such  time  as  it  may  direct ;  and 
when  they  are  made  up,  and,  upon  examination,  lound 
to  be  correct,  the  presiding  judge  shall  subscribe  the 
same.     [51  v.  57,  §  391 ;  S.  A  C.  1067.] 

2  5886.  Transeribing  rooords.  Pees  of  olerk.  A  court, 
when  it  deems  it  necessary,  may,  by  order  on  the  journal, 
direct  its  clerk  to  transcribe  any  book  in  his  office  into  a 
new  volume,  and  the  transcript  so  made  shall  be  as  Talid 
as  the  original ;  and  for  such  services  the  clerk  shall  re- 
ceive six  cents  for  each  hundred  words  copied,  to  be 
paid  out  of  the  county  treasury.  [36  v.  15, 1 2 ;  S.  A  C« 
1281.] 

}  5887.  When  oomplete  records  need  not  be  made. 
i  5332  shall  not  apply : 

1.  In  criminal  prosecutions,  when  the  indictment  has 
been  quashed,  or  when  the  prosecuting  attorney  has  en- 
tered a  nolle  prosequi  on  the  indictment. 

2.  When  tne  action  has  been  dismissed  without  preju- 
dice to  a  future  action,  as  provided  in  §  5314. 

3.  In  all  actions  in  which,  in  open  court,  at  the  term 
at  which  the  final  order  or  judgment  is  made,  both  par- 
ties declare  their  agreement  that  no  record  shall  be 
made.     [51  v.  57,  §  392;  S.  &  C.  1057,] 

J  5888.  When  record  made  upon  payment  therefor. 
When  an  action  has  been  dismissed  without  prejudice  to 
a  future  action,  the  clerk  shall  make  a  complete  record 
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of  the  proceedings,  upon  being  paid  therefor  by  the 
party  requesting  it.     [51  v.  67,  §  393;  &.&C.  1057.] 

i  6389.  Index  to  judgments.  The  clerk  shall  keep  an 
index,  direct  and  reverse,  of  all  judgments,  by  names  of 
parties  alphabetically  arranged,  showing,  in  separate 
columns,  the  name  of  the  judgment  debtor,  the  name  of 
the  judgment  creditor,  the  amount  of  the  judgment,  and 
the  year  and  term  when  it  was  rendered,  the  page  of  the 
journal  on  which  it  is  entered,  the  volume  and  page  of 
the  final  record,  the  number  of  the  suit,  the  number  and 
the  time  of  issue  of  the  execution,  and  satisfaction 
thereof,  when  it  appears  to  have  been  made.  [34  v.  45, 
H  J  36  V.  15,  §  1 ;  S.  &  C.  1280, 1281.] 

See  g  5424. 

2  6339a  (1).  Court  may  order  generallndex  wHen  none  hai 
been  made.  Feei  of  olerk.  In  any  county  where  a  suf- 
ficient general  index  has  not  at  any  time  heretofore  been 
made,  an  index  such  as  is  required  by  said  original  sec- 
tion [§  5339]  may  be  made  by  the  clerk,  to  be  appointed 
by  the  court  of  common  pleas  of  such  county,  if  said  court 
is  of  the  opinion  that  the  same  is  needed,  and  it  orders  the 
same  to  be  made.  Application  for  such  order,  specifying 
the  period  of  time  such  index  is  designed  to  cover^  may  be 
maoe  by  the  clerk  of  said  court.  The  clerk  making  such 
index  shall  receive  the  same  fees  for  making  the  same 
as  is  now  provided  by  law  for  making  indices  to  judg- 
ments to  be  paid  out  of  the  county  treasury  in  the  same 
manner  as  the  fees  specified  in  i  1261.    [80  v.  216.] 

2  6339a  (2).  How  lost  or  destroyed  record  supplied  or  re- 
placed. Whenever  the  record  required  by  law  of  the 
proceedings,  judgment,  or  decree  in  any  action,  or  other 
proceeding  of  any  court  in  this  state,  in  which  a  final 
judgment  has  been  rendered,  or  any  part  thereof  is  lost, 
or  destroyed  by  fire,  riot,  or  civil  commotion,  such  court 
may,  upon  the  application  of  any  party  interested 
therein,  grant  an  order  authorizing  such  record,  or  part 
thereof,  to  be  supplied  or  replaced : 

1.  Bv  a  certified  copy  of  such  original  record,  or  part 
thereof,  when  the  same  can  be  obtained. 

2.  By  a  duly  certified  copy  of  the  record  in  the  supreme 
court  of  such  original  record  of  any  action  or  proceed- 
ing that  may  have  been  removed  to  the  supreme  court, 
and  remain  recorded  in  said  supreme  court 
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3.  By  the  original  pleadings,  entries,  papers,  and  filet 
in  such  action  or  proceeding,  when  the  same  can  be  ob- 
tained. 

4.  By  an  agreement  in  .writing,  signed  bj  all  the  par- 
ties to  such  action  or  proceeding,  their  representatiTes  or 
attorneys,  that  a  substituted  copy  of  such  original  record 
is  substantially  correct.    [81  y.  160.] 

The  act  to  supplement  |  &3S9  is  made  applicable  to  justioe's 
and  mayor's  courts,  83  v.  2v7.  There  is  no  appeal  or  proceeding 
in  error  from  the  order  of  any  court  in  relanon  to  the  restora- 
tion of  any  lost  or  destroyed  record,  document,  or  other  writing, 
81 Y.  165, 166,  and  the  remedies  and  rules  of  evidence  provided 
by  the  act  are  cumulative  to  those  already  provided  by  law.  Id. 

i  5889b.    Id.    In  eases  not  proTided  for  by  i  5889a. 

Whenever  the  record  required  by  law,  or  any  part 
thereof,  of  the  proceedings,  or  jucu^ent,  or  decree  in 
any  action,  or  other  proceeding  of  any  court  in  this 
state,  in  which  the  final  judgment  has  been  rendered,  is 
lost,  or  destroyed  by  fire,  riot,  or  civil  commotion,  and 
such  loss  can  not  be  supplied  or  replaced  as  provided  in 
25339a,  any  person  or  party  interested  therein  may 
make  a  written  application  to  the  court  to  which  said 
record  belongs,  setting  forth  the  substance  of  the  record 
so  lost  or  destroyed,  which  application  shall  be  verified 
in  the  manner  provided  for  the  verification  of  pleadings 
in  a  civil  action,  and  thereupon  summons  shall  issue, 
and  actual  service,  or  service  by  publication,  shall  be 
made  upon  all  persons  interested  in  or  affected  by  said 
original  judgment  or  final  entry,  in  the  manner  provided 
by  law  for  the  commencement  of  civil  actions^  provided 
the  parties  ma^  waive  the  iiasuing  or  service  oi  summons 
and  enter  their  appearance  to  such  application;  and 
upon  the  hearing  of  such  application,  without  further 
pleadines,  if  the  court  finds  that  such  record  has  been 
lost  or  destroved,  and  that  it  is  enabled  by  the  evidence 
produced  to  find  the  substance  or  efiect  thereof  material 
to  the  preservation  of  the  rights  of  the  parties  thereto,  it 
shall  make  an  order  allowing  a  record,  which  record 
shall  recite  the  substance  and  efiect  of  said  lost  or  de- 
stroyed record  or  part  thereof,  and  the  same  shall  there- 
upon be  recorded  in  said  court,  and  shall  have  the  same 
enect  as  the  original  record  would  have  ii  the  same  had 
not  been  lost  or  destroyed,  so  far  as  it  concerns  the  rights 
of  the  parties  so  making  the  application,  or  persons  or 
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pijrties  so  Berved  with  summons  or  entering  tHeir  ap- 
pearance, or  persons  claiming  nnder  them  by  a  title 
acquired  subsequentlj  to  the  filing  of  the  application. 
[81  V.  160.] 

2  53800.  Id.  Evidenoe  to  o£Eeot  reotoration.  Upon 
the  hearing  of  the  application  provided  in  i  53396,  the 
court  may  admit  in  evidence  any  complete  or  partial 
abstract  of  such  record,  docket  entries,  or  indexes,  and 
any  other  written  evidence  of  the  contents  or  effect  of 
such  records  and  published  reports  concerning  such 
actions  or  proceedings,  when  the  court  is  of  opinion  that 
such  abstracts,  writings,  and  publications  were  fairly 
and  honestly  made  before  the  loss  of  such  records 
occurred.    [81  v.  161.] 

i  6S89d.  Id.  Prooeedings  in  error  or  appeal.  When* 
ever  a  lost  or  destroyed  judgment  or  order  is  one  to 
which  either  party  has  a  right  to  a  proceeding  in  error 
or  appeal,  the  time  intervening  between  the  filing  of  the 
application  mentioned  in  section  63396,  and  the  final 
oraer  of  the  court  thereon,  shall  be  excluded  in  com- 
puting the  time  within  which  a  petition  in  error  may  be 
filed  or  appeal  taken  as  provided  by  law.    [81  v.  161.] 

§65896.  Oosti  Of  restoring  loit  records.  Order  for  sueh 
rtstoratlon.  Fvroliase  of  attested  copies.  The  costs 
to  be  taxed  upon  an  application  to  restore  a  lost 
or  destroyed  record,  shal]  be  the  same  as  provided 
for  like  services  in  civil  actions.  Where  the  record 
is  lost,  or  destroyed  by  fire,  riot,  or  civil  commo- 
tion, or  other  cause,  tne  cost  of  replacing  and  re- 
storing the  same,  as  provided  in  i  5339a,  and  2  53396, 
shall  be  paid  out  of  the  county  treasury,  by  order  of  the 
court.  And  in  any  case  where  the  ori^nal  papers  and 
records  have  been  saved  from  such  destruction,  riot, 
civil  commotion,  or  other  cause,  and  the  appearance 
dockets  have  been  destroyed,  and  in  cases  where  such 
records  saved  should  be  re-copied,  the  court  may  or- 
der that  the  clerk  of  the  courts  restore  such  original 
papers  upon  the  appearance  docket,  the  recopying 
of  the  records,  the  replacing  of  the  appearance  docket, 
indexes  thereto  ana  such  matters  as  the  court  may 
deem  necessary,  and  the  costs  thereof  shall  be 
the  same  as  are  provided  for  like  services  in  civil 
actions,  and  shall  oe  paid  out  of  the  county  treasury, 
by  the  order  of  court,  to  be  paid  into  the  fee  fund  as 
other  fees.  Whenever  in  counties  containing  cities  of 
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the  first  grade  of  the  first  class  the  county  commis- 
sioners and  clerk  of  the  courts,  or  a  majority  of  them, 
shall  be  satisfied  that  any  company,  person  or  persons 
shall  have  true  copies  ot'  any  records,  pfats,  or  valua- 
ble abstracts  of  the  same,  which  they  may  deem  nec- 
essary to  restore,  such  commissioners  and  clerk,  or  a 
majority  of  them,  shall,  and  they  are  hereby  author- 
ized, to  purchase  any  such  records,  valuable  abstracts 
or  copies  thereof,  as  they  may  deem  necessary  or  use- 
ful. Such  purchase  to  be  made  at  a  valuation  to  be 
agreed  upon  with  such  company,  person  or  persons 
having  such  records  or  abstracts,  and  said  commis- 
sioners and  clerk,  or  a  majority  of  them,  and  in  case 
of  inability  to  agree,  then  at  a  valuation  to  be  fixed 
by  three  arbitrators,  or  a  majority  of  them,  one  to  be 
chosen  by  said  commissioners  and  clerk,  or  a  majority 
of  them,  a  second  to  be  chosen  by  the  company,  person 
or  persons  having  such  records  or  abstracts,  and  the 
third  to  be  chosen  by  the  two  so  selected.  Such 
books,  records,  or  abstracts  so  purchased  shall  be  de- 
posited in  the  office  of  the  cierk,  or  copies  thereof 
shall  be  transcribed  by  the  clerk,  to  the  record  books 

Erovided  for  that  purpose  in  his  office.  Such  record 
ooks  shall  be  carefully  compared  with  the  original 
books  of  such  company,  person  or  persons  having  the 
same  in  such  manner  as  the  clerk  may  direct,  and  on 
the  last  page  of  such  books  the  person  or  persons 
making  such  comparison  shall  make  and  subscribe  an 
affidavit  to  the  fact  of  such  comparison  having  been 
made,  and  that  such  book  contains  true  copies  of  the 
original  records  or  valuable  abstracts  thereof.  The 
said  book  shall  be  kept  by  the  county  clerk  as  other 
records  in  his  office,  and  thereafter  they,  and  properly 
certified  transcripts  therefrom,  shall  be  prima  facie 
evidence  in  all  courts  of  the  state  of  the  truth  of  the 
matter  therein  set  forth.  The  commissioners  of  any 
county  so  purchasing  said  records,  abstracts  or  cop- 
ies thereof  as  hereinbefore  provided,  are  hereby  au- 
thorized and  directed  for  tne  purpose  of  defraying 
the  expenses  of  said  purchase,  to  issue  the  bonds  of 
said  county,  to  an  amount  not  to  exceed  the  amount 
of  said  purchase  so  made  as  aforesaid ;  said  bonds  to 
be  in  sums  not  less  than  one  hundred  dollars,  nor 
more  than  one  thousand  dollars  each,  and  bearing 
interest  not  to  exceed  five  per  cent,  payable  annually. 
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and  to  be  sold  for  not  less  than  their  par  value.    [88 
V.  157.] 

Sections  2  and  3  of  this  act  provide  for  the  purchase  of  and 
copy  of  records  of  the  probate  court  and  records  and  plats 
required  by  law  to  be  kept  in  the  recorder's  office. 

Sec.  4.  "Said  county  commissioners  are  hereby  authorized  to 
pay  to  said  arbitrators  provided  for  in  section  one  of  this  act  a 
reasonable  compensation,  not  to  exceed  one  hundred  dollars 
each,  for  their  services,  and  to  add  to  the  amount  of  bonds  to 
be  issued  not  to  exceed  the  sum  of  ten  thousand  dollars  to  pay 
for  such  copying  in  said  several  offices  as  mav  be  needed." 

Ij  528a,  6,  e,  provide  for  the  restoration  of  the  records  of  the 
probate  court.  U  ^^t  907ci,  &,  c,  d,  relate  to  the  restoration  of 
records  affecting  real  estate.    U  4935a,  6,  c.  of  road  records. 


CHAPTER  V. 

JUDGMENT  FOR  COSTS,  AND  ITS  ENFOBCSMENT. 

2  6840  (1)  When  plalntilT  must  give  seonrlty  for  oosti ; 
tlie  snrety  and  his  obligation ;  cash  deposit  as  to  security : 
executors  and  administrators.  The  plaintiff,  if  a  non- 
resident of  the  county  in  waich  the  action  is  brought,  or 
a  partnership  suing  by  its  company  name,  or  a  corpo- 
ration when  insolvent,  must  furnish  sufficient  security 
for  costs.  The  surety  must  be  a  resident  of  the 
county,  and  approved  by  the  clerk  and  his  obligation 
shall  be  complete  by  indorsing  the  summons,  or  sign- 
ing his  name  on  the  petition  as  surety  for  costs ;  he 
shall  be  bound  for  the  payment  of  the  costs  which 
ma^  be  adjud^d  against  the  plaintiff  in  the  court  in 
which  the  action  is  brought,  or  in  any  other  court  to 
which  it  majT  be  carried,  and  for  all  costs  which  may 
be  taxed  against  the  plaintiff  in  such  action,  whether 
he  obtain  judgment  or  not;  but  the  plaintiff  may 
deposit  with  the  clerk  of  the  court  such  sum  of  money, 
as  security  for  costs  in  the  case,  as,  in  the  opinion  of 
the  clerk,  will  be  sufficient  for  the  purpose ;  and  the 
court  may,  on  motion  of  the  defendant,  and  if  satis- 
fied that  such  deposit  is  not  sufficient,  require  the 
same  to  be  increased,  from  time  to  time,  so  as  to  se- 
cure all  costs  that  may  accrue  in  the  cause,  or  per- 
sonal security  to  be  given ;  but  nothing  in  this  section 
shall  be  so  construed  as  to  require  administrators 
or  executors  to  give  security  for  costs  in  any  suit 
commenced  or  prosecuted  by  them  in  the  county  in 
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which  they  have  been  appointed  or  qualified,  and  in 
which  they  have  given  bond  as  such  executor  or  ad- 
ministrator. [85  V.  306;  80  v.  11 ;  77  v.  71 ;  44  v.  66,  |3; 
64  V.  15,  J  643.] 

This  section  was  not  expressly  repealed  by  the  following  sec- 
tion. 

S  6840  (2).  Wben  lOaintlff  mnit  give  t ocurlty  fi>r  cotU. 
llie  plaintitf,  ft  a  non-resident  of  the  county  in  wEich  the 
action  is  brought,  or  a  partnership  suing  by  its  company 
name,  must  furnish  sufficient  security  for  the  costs.  Tiit- 
surety  must  be  a  resident  of  the  county  and  approvco 
by  the  clerk,  and  hia  obligation  shall  be  complete  by 
indorsing  the  summons,  or  signinff  his  name  on  the 
petition  as  surety  for  costs ;  he  shall  be  bound  for  the 
payment  of  all  costs  which  may  be  adjudged  against 
the  plaintiff  in  the  court  in  which  the  action  is  brought, 
or  in  any  other  court  to  which  it  may  be  carried^  and 
for  all  costs  which  may  be  taxed  against  the  plaintiff  in 
such  action,  whether  he  obtained  judgment  or  not.  But 
the  plaintiff  may  deposit  with  the  clerk  of  the  court 
such  sum  of  money,  as  security  for  costs  in  the  case,  as, 
in  the  opinion  oi  the  clerk,  will  be  sufficient  for  the 
purpose ;  and  the  clerk  may,  on  motion  of  the  defend- 
ant, and  if  satisfied  that  such  deposit  is  not  sufficient, 
require  the  same  to  be  increased,  or  personal  security  to 
be  given.  Provided,  that  the  provisions  of  this  section 
shall  not  apply  to  re-enlisted  veteran  volunteers,  who 
are  eeeking  to  avail  themselves  of  the  proyisions  of 
an  act "  to  authorize  and  require  the  payment  of  bount- 
ies to  veteran  volunteers,"  passed  April  16, 1867,  and 
amended  April  16, 1880.    [86  v.  353.] 

Security  for  costs  must  be  demanded  before  the  case  is  called 
for  trial,  T.  134.  The  want  of  security  for  costs  can  not  be  as- 
signed as  error,  2  0. 259 ;  T.  133.  A  surety  may  become  such  by 
appearance  and  approval  of  court,  7  O.  S.  309.  His  liability  be- 
gins with  the  undertaking  and  ends  with  the  termination  of  the 
action,  9  Rec.  68;  6  Bull  501.  The  writ  may  be  indorsed  for  costs 
after  return,  so  as  to  bind  him,  18  O.  240.  Under  a  previous 
amendment  the  surety  of  a  non-resident  for  costs  was  only  liable 
for  such  costs  as  the  defendant  might  recover  against  the  plaint- 
iff and  for  the  costs  of  the  plaintiff's  witnesses,  15  O.  S.  478  (1864). 
There  is  no  mode  of  release  provided  by  the  statute,  and  without 
consent  of  the  defendant  the  surety  can  be  saved  from  future 
liability  only  by  dismissal  of  the  action,  9  Rec.  58;  6  Bull  501. 
Moving  for  new  security  is  not  a  waiver  of  the  right  to  object  to 
the  discharge  of  the  original  surety  unless  such  security  i9 
given,  la. 


t§  5341-^346       JUDOMEKT  FOR  COfiTFBy  BTC.  266 

\  6S41.  WIma  aotion  may  be  diimiiMd  fat  want  of 
Monrity  for  ooiti.  II  security  for  costs  be  not  given  in  » 
case  mentioned  in  the  preceding  section,  the  court  shall, 
at  any  time  before  the  commencement  of  the  trial,  on 
motion  of  the  defendant,  and  notice  to  the  plaintiff,  dis- 
miss the  action,  unless  in  a  reasonable  time,  which  may 
be  allowed  by  the  court,  security  be  given.  [51  y.  57, 
{544;  S.<&C.1116.] 

2  6842.  Seonrity  required,  if  plaintiff  beeome  non- 
resident. If  the  plaintiff  become  a  non-resident  of  the 
county  in  which  the  suit  is  brought,  during  its  pendency, 
he  may  be  compelled,  in  the  manner  stated  in  the  two 

rrececfing  sections,  to  give  such  security.  [51  y.  57, 
545;  S. AC.  1116.] 

\  5848.  When  additional  leonrity  may  be  required. 
In  an  action  in  which  security  for  costs  has  been  given, 
the  defendant  may,  at  any  time  before  commencement  oi 
the  trial,  after  reasonable  notice  to  the  plaintiff,  move 
the  court  for  additional  security ;  and  if,  on  such  motion, 
the  court  is  satisfied  that  the  surety  has  removed  from 
this  state,  or  is  not  sufficient,  the  action  may  be  dis- 
missed, unless,  in  a  reasonable  time,  to  be  fixed  by  the 
court,  sufficient  security  be  given.  [51  v.  57,  \  546 ; 
8.  &  C.  1116.] 

g  5844.  When  judgment  may  be  entered  against  snretj 
for  costs.  After  final  judgment  in  an  action  in  which 
security  for  costs  has  been  given,  the  court  may,  on  mo« 
tion  01  the  defendant,  or  a  person  having  a  right  to  such 
costs,  or  any  part  thereof,  after  ten  days'  notice  of  such 
motion,  render  judgment,  in  the  name  of  the  defendant, 
or  his  legal  representatives,  against  the  surety  for  costs, 
his  executors  or  administrators,  for  the  amount  of  costs 
adjudged  against  the  plaintiff,  or  so  much  thereof  as  ie 
unpaid;  and  execution  may  be  issued  on  such  judgment 
as  in  other  cases,  for  the  use  and  benefit  of  the  persons 
entitled  to  such  costs.    [51  v.  57,  {  547 ;  S.  &  C.  1116.] 

36845.  When  iiifbrmen  shall  pay  costs.  If  an  in- 
former, under  a  penal  statute,  to  whom  is  jg^iven  the 
penalty,  or  any  part  thereof,  if  recovered,  dismiss  his 
suit  or  prosecution,  or  fail  in  the  same,  he  shall  pay  all 
costs,  unless  he  is  an  officer  whose  duty  it  is  to  commence 
the  same.    [51  v.  57,  §  548 ;  S.  &  C.  1117.] 

This  section  refers  only  to  eivil  actions,  Taple's  Pr.,  etc.  591. 

{ 6846.  Costs,  when  defendant  disclaims.  When  a 
defendant  disclaims  having  title  or  interest  in  land«  or 
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other  property^  the  subject  of  the  action,  he  shall  reooyer 
costs,  nnless,  for  special  reasons,  the  court  adjudge  oth- 
erwise.   [51  V.  57,  i  549 ;  S.  &  C.  1117.] 

§5847.  Costs  on  motionsi  amendments,  eto.  Unless 
otherwise  provided  by  statute,  the  costs  of  motions,  con- 
tinuances, amendments,  and  the  like,  shall  be  taxed  and 
paid  as  the  court  may  direct.  [51  v.  57,  i  550 ;  S.  &  C 
1117.] 

i  5348.  When  de&ndant  shall  pay  costs.  When  it  is 
not  otherwise  provided  bv  statute,  costs  shall  be  allowed, 
of  course,  to  the  plain  tin,  upon  a  judgment  in  his  favor, 
in  actions  for  the  recovery  of  money  only,  or  for  the 
recovery  of  specific  real  or  personal  property.  [51  v.  57, 
J551;  8. AC.  1117.] 

Where  the  defendant  pleads  a  connter«claim,  which  \b  allowed, 
and  the  plaintiflf  recovers  one  hundred  dollars  or  more,  he  is 
entitled  to  judgment  for  costs,  40  O.  ti.  106, 107.  In  an  action  to 
recover  the  amount  of  a  judgment  theretofore  rendered,  the 
plaintiff  is  entitled  to  recover  interest  upon  the  costs  adjudged 
to  him  from  the  date  of  the  original  judgment  to  the  ume  of 
recovery,  42  0.  8.  83,  93.  The  costs  which  are  carried  into  the 
judgment  of  a  party  draw  interest  whether  they  have  been 
paid  by  such  party  or  not,  Id.  A  court  without  jurisdiction 
has  no  power  to  render  judgment  for  costs,  42  O.  S.  249 ;  but  a 
court  reversing  a  judgment  for  the  reason  that  the  court  below 
had  no  jurisdiction  must  render  judgment  for  costs  on  error, 
42  O.  S.  312,  citing  22  O.  ft.  268 ;  see,  generally,  3  O.  380,  381 ;  6  O. 
45,47;  9C.  C.481. 

i  6849.  When  plaintiff  shall  not  recover  costs.  If  it 
shall  appear  that  a  justice  of  the  peace  has  jurisdiction 
of  an  action,  and  the  same  has  been  brought  in  any 
other  court,  and  the  judgment  is  less  than  one  hundred 
dollars  (1),  unless  the  recovery  be  reduced  below  that 
sum  by  counter-claim  or  set-off  (2),  each  party  shall 
pay  his  own  costs ;  and  in  all  actions  for  libel,  slander, 
malicious  prosecution,  assault,  assault  and  battery,  false 
imprisonment,  criminal  conversation,  or  seduction,  ac- 
tions for  nuisance,  or  against  a  justice  of  the  peace  for 
misconduct  in  office,  when  the  damage  assessed  is  under 
five  dollars,  the  plaintiff  shall  not  recover  costs  (3). 
[83  V.  86 ;  51  v.  57,  i  652 ;  S.  &  C.  1117.] 

1.  14  0. 8.836(1863).  The  amount  claimed  in  the  petition  deter- 
mines the  jurisdiction  of  ^e  court  of  common  pleas,  6  0. 8. 598; 
but  there  can  be  no  judgment  for  costs  on  appeal  if  the  justice 
had  no  jurisdiction  15  O.  48S/  It  is  error  to  instruct  a  jury 
that  in  a  proper  case  for  exemplary  damages  they  should  know 
that  in  case  the  party  recovers  less  than  one  hundred  dollars  he 
can  not  recover  nis  costs  in  the  action.  11 0.  S.  457.  2.  6  0. 8. 596 
9  C.  C.  431.  And'if  plaintiff  recovers  one  hundred  dollars  or  more, 
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after  the  allowance  of  a  counter-claim,  he,  of  oouise,  reoovera 
oostfi,  40  O.  S.  106, 107 ;  but  In  an  action  brought  in  common  pleas 
for  the  recovery  of  money  only,  where  the  facts  alleged  in  a 
counter-claim  set  up  by  the  defendant  are  denied  by  the  plaint- 
iff, and  the  jury  by  a  general  verdict  find  "  the  issues  joined" 
for  the  plaintiff,  and  assess  his  damages  at  less  than  one  hundred 
dollars,  the  plaintiff  is  not  entitled  to  recover  costs,  23  O.  S.  196: 
see  8  Rec.  415.  In  case  of  offer  to  confess  judgment  in  full  of  all 
claims  incladed  in  petition  if  jury  find  for  plaintiff  a  sum 
greater  than  the  amount  of  offer  and  interest  plaintiff  will  not 
be  liable  for  defendant's  costs  though  sum  adjudged  due  him 
by  court  when  reduced  by  set-off  of  defendant  us  less  than 
amount  named  in  offer,  49  O.  8.  964.  3.  Assault  and  battery,  3 
O.  380 ;  slander,  W.  36. 

The  party  recovering  can  not  have  included  in  his  judgment  the 
costs  made  by  the  adversary  party,  and  when  they  are  so  included 
the  judgment,  as  to  such  costs  will  be  reversed  on  proceedings  in 
error,  31  O.  S.  293.  Where  a  judgment  is  opened  and  on  issue 
joined  the  amount  of  the  judgment  is  reduced,  and  the  plaintiff 
takes  a  second  trial,  which  results  in  a  finding  in  his  favor  of 
the  same  amount  as  on  the  former  trial,  it  is  not  error  to  render 
judgment  against  him  for  the  costs  of  the  latter  trial,  34  O.  S.  142. 
The  plaintiff  in  actions  of  trespass  to  real  estate,  in  the  common 

{)leas  court,  does  not  recover  costs  where  the  recovery  is  for 
ess  than  one  hundred  dollars,  but  the  judgment  should  be  that 
each  party  pay  the  costs  by  him  made,  14  O.  8.  336.  Where  a 
case  is  dismissed  for  want  of  jurisdiction  of  the  subject  matter 
the  court  can  only  strike  the  case  from  its  docket,  and  can  render 
no  judgment  for  costs,  8  O.  8.  205 ;  22  0. 8.  268 ;  2  O.  254 ;  4  O.  20O. 

2  6860.  When  plaintiff  to  pay  costs.  Costs  shall  be 
allowed,  of  course,  to  any  defendant,  upon  a  judgment 
in  his  favor  in  the  actions  mentioned  in  the  two  pre- 
ceding sections.    [51  v.  57,  ?  553 ;  S.  &  C.  1117.]  • 

In  a  suit  against  a  trustee  in  relation  to  the  trust  estate, 
demanding  what  he  might  hesitate  to  grant,  except  under  the 
protection  of  the  court,  the  plaintiff  will  be  charged  with  the 
costs,  12  O.  287,  299. 

26851.    When  costs  awarded  in  the  discretion  of  the 

oonrt.    In  other  actions  the  court  may  award  and  tax 

costs,  and  apportion  them  between  the  parties,  on  the 

same  or  adverse  sides,  as  it  may  adjudge  to  be  right  and 

equitable.    [51  v.  57,  i  554 ;  S.  &  C.  1118.] 

In  proceedings  to  redeem  mortgaged  property,  18  0. 8. 184 ;  in 
action  for  partnership  account,  1 C.  S.  C.  R.  166 ;  on  exceptions  to 
administrator's  account,  16  0. 8. 273 ;  where  judgment  on  warrant 
of  attorney  is  set  aside  under  §  5354,  84  0. 8. 142, 150.  In  a  suit  by 
directors  to  dissolve  an  insolvent  corporation  where  there  was 
no  property,  the  court  in  its  discretion  could  award  costs  against 
thedii«ctoi8,29  0.  8.488;  see 21  Bull 288,289  ;7C.C.442. 

i  5862.    When  several  actions  are  brought  on  the  same 

instrument.    When  several  actions  are  brought  on  one 

instrument  in  writing,  against  several  parties  who  might 
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have  been  joined  as  defendants  in  the  same  action,  no 
costs  shall  be  recovered  by  the  plaintiff  in  more  than  one 
of  the  actions,  if  the  parties  proceeded  against  in  the 
other  actions  were,  at  the  commencement  of  the  previous 
action,  openlv  within  the  state.  [51  v.  57,  2  ^^ ;  S.  <&  C. 
1118.] 

1  H.  286. 

}5858.  Fees  on  summons  to  another  oountj.  When 
a  summons  is  issued  to  another  county,  it  may  be  re- 
turned by  mail,  and  the  sheriff  shall  be  entitled  to  the 
same  fees  as  if  it  had  issued  in  the  county  of  which  he 
is  sheriff.    [51  y.  57,  {  556 ;  S.  <&  C.  1118.] 

CHAPTEE  VI. 

KXW  TBIAIi,  AND  OTHBB  RSUBF  AFTBB  JUDQMBNT. 

}  5854.  When  oourt  may  Taoato  or  modify  judgment 
or  order  after  the  term.  The  common  pleas  court,  or  the 
circuit  court,  may  vacate  or  modify  its  own  judgment  or 
order,  after  the  term  at  which  the  same  was  made : 

1.  Dy  granting  a  new  trial  for  the  cause  within  the 
time  and  in  the  manner  provided  in  i  5309. 

2.  By  a  new  trial  granted  in  proceeding  against  de- 
fendants constructively  summoned,  as  provided  in  {  5048. 

3.  For  mistake,  neglect,  or  omission  of  the  clerk,  or 
irregularity  in  obtaining  a  judgment  or  order. 

4.  For  fraud  practiced  by  the  successful  party  in 
obtaining  a  judgment  or  order. 

5.  For  erroneous  proceedings  against  an  infant,  or 

Serson  of  unsound  mind,  when  the  condition  of  such 
efendant  does  not  appear  in  the  record,  nor  the  error  in 
the  proceedings. 

6.  For  the  death  of  one  of  the  parties  before  the 
judgment  in  the  action. 

7.  For  unavoidable  casualty  or  misfortune,  prevent- 
ing the  party  from  prosecuting  or  defending. 

8.  For  errors  in  a  judgment,  shown  by  an  infant 
within  twelve  months  after  arriving  at  full  age,  as  pre- 
scribed in  i  5330. 

»  9.  For  taking  judgments  upon  warrants  of  attorney 
for  more  than  was  due  the  plaintiff,  when  the  defendant 
was  not  summoned,  or  otherwise  legally  notified  of  the 
time  and  place  of  taking  such  judgment 
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10.  When  such  jadgment  or  order  was  obtained,  in 
whole  or  in  a  material  part,  bj  false  testimony  on  the 
part  of  the  successful  party,  or  any  witness  in  his  behalf, 
which  ordinary  prudence  could  not  have  anticipated  or 
li^uarded  against,  and  the  guilty  party  has  been  con- 
victed.   [82  V.  34 ;  77  v.  46 ;  74  v.  115,  i  534.]        ♦ 

Alter  the  existence  of  one  or  more  of  the  causes  enumerated  in 
this  section  has  been  found,  an  issue  or  issues  as  to  the  validity  of 
the  alleged  defense  should  be  made  up  by  proper  pleadings  and 
tried  as  in  other  cases,  25  O.  8.  340.  When  the  alleged  defense  is 
thus  adjudged  to  be  valid,  and  not  before,  the  court  is  authorized 
to  make  a  nnal  order  of  vacation  or  modification  of  the  origiual 
judgment.  Id.  When  the  Judgment  sought  to  be  vacated  is 
taken  jointly  against  all  the  uefcndants,  and  the  defense  set 
forth  in  the  petition  is  joint,  going  to  the  whole  cause  of  action, 
the  judgment,  if  erroneous  as  to  some  of  the  defendants,  is 
erroneous  as  to  all,  and  if  the  defense  is  established  should  be 
vacated  as  to  all,  24  O.  8.  625.  The  provisions  of  this  chapter 
apply  to  special  proceedings,  6  O.  S.  221.  A  judgment  under 
th»  section  is  not  appealable.  It  can  only  be  reviewed  on 
petition  in  error,  12  O.  8. 169 ;  but  where  a  petition  impeaching 
a  decree  for  fraud  seeks  relief,  which  could  not  be  obtained  by 
a  retrial  of  the  case  in  which  the  judgment  or  decree  was  ren- 
dered. It  will  be  regarded  as  a  civil  action,  and  not  a  proceeding 
under  this  section ;  and  an  appeal  may  be  taken  in  such  action 
as  in  other  cases.  23  O.  S.  415 ;  generally,  3  C.  C.  R.  144.  The 
causes  enumerated  in  this  section  apply  only  to  proceedings  to 
vacate  or  modify  judgment  or  order  after  the  term  at  which  it 
was  entered,  25  Bull  28 ;  apply  to  superior  court,  30  Bull  369. 

1,2.    525048,5309. 

3.  MistakCt  neglect,  etc.,  of  clerk.  IrregtUarUy.  The  court  has 
power  to  direct  the  clerk  to  correct  not  only  clerical  errors,  bat 
such  errors  as  may  arise  from  any  fraudulent  or  improper  alter- 
ation or  mutilation  of  its  files  or  records,  8  O.  S.  201.  To  make 
such  correction,  the  court  may  hear  evidence  and  act  on  the 
proof,  and  it  is  not  essential  to  the  action  of  the  court  that  the 
judges  act  on  their  personal  knowledge  of  the  error.  Id.  A  cler- 
ical error  in  the  entry  of  a  judgment  may  be  corrected  on  motion 
at  a  subsequent  term,  3  O.  S.  508 ;  and  the  court  may,  on  motion 
made  at  a  subsequent  term,  modify  the  entry  of  a  verdict  and 
judgment,  so  as  to  show  that  the  Judgment  was  in  fact  rendered 
on  June  16th,  though  not  recorded  until  the  19th,  18  0. 8. 419.  An 
omission  to  enter  upon  the  journal  notice  of  an  appeal,  it  has 
been  held,  could  not  be  cured  by  a  nunc  pro  tunc  order  at  a  subse- 
quent term,  although  when  it  was  given  notice  of  the  appeal 
had  been  entered  by  the  court  upon  its  docket,  10  0. 198;  but 
**  so  rigid  a  rule  of  construction  would  not  seem  to  be  applicable 
to  laws  remedial  in  their  nature,"  1  O.  S.  175.  And  where  a 
motion  to  confirm  a  sheriff's  sale  was  granted  and  the  sale  <K>n- 
firmed,  but  by  mistake  the  judge  noted  on  the  court  docket  thai 
the  motion  was  refused,  and  this  note  misled  the  clerk,  ana 
induced  him  to  make  a  like  entry  on  the  journal  of  the  court,  it 
was  held  that  this  was  a  mistake  of  the  clerk  as  well  as  the  judge, 
which  might,  under  this  subdivision,  be  corrected,  43  O.  S.  198. 
Parol  evidence  is   adsUsBibie  to  show  that  a  judgment  waa 
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entered  by  mistake,  34  O.  S.  672.  Where  the  judgment  entered 
on  the  journal  is  dififerent  from  what  was  intended  by  the  court, 
but  is  shown  to  be  such  as  ought  to  have  been  rendered,  it 
will  not  be  vacated  or  modified  as  entered  by  mistake*  Id. 
An  interlocutory  decree  could  be  modified^  altered,  or  set  aside 
on  motion  at  any  time  before  final  decree,  13  0. 408.  An  order 
nunc  pro  tunc  could  not  be  entered  at  a  subsequent  term,  unless 
an  order  was  actually  made  at  a  preceding  term  and  omitted 
to  be  entered,  1  O.  875 ;  3  O.  486, 653 ;  6  O.  83.  Where  an  order 
nunc  pro  tunc  was  entered  at  the  July  term,  to  take  effect  at  the 
April  term  preceding,  an  appeal  bond  filed  within  thirty  days 
after  the  July  term  was  not  in  time,  10  0. 202. 

JrregularUy  in  obtaining  iudginent  or  order.  It  is  competent 
for  the  court,  on  motion  and  proof  by  af&davit,  to  order  an  entry 
of  satisfaction  of  a  judgment  wrongfully  made  to  be  set  aside 
and  vacated  and  award  execution  on  the  judgment,  14  O.  S.  464. 
A  judgment  may  be  set  aside  on  motion  at  a  subsequent  term 
for  irregularity  or  improper  conduct  in  procuring  it  to  be 
entered.  3  O.  S.  445;  3  O.  15;  and  although  the  court,  in  the 
exercise  of  such  power,  may  act  erroneously,  such  error  will 
not  render  the  proceeding  void  so  that  the  record  can  be  col- 
laterally impeacned,  20  0. 344.  In  a  proceeding  of  this  kind,  the 
court  exercises  an  equitable  jurisdiction,  and  should  not  vacate 
a  judgment  or  order  against  the  right  and  justice  of  the  case, 
3  O.  S.  445.  When  no  process  is  served  on  defendant  and  an 
attorney  enters  an  appearance  for  him  without  authority,  judg- 
ment against  him  may,  on  motion,  be  set  aside  at  a  subsequent 
term,  3  0. 519 ;  see  19  O.  286.  When  j  udgment  is  taken  on  a  war- 
rant of  attorney  without  filing  the  original  warrant  or  a  copy 
thereof,  this  is  an  irregularity  for  which  the  judgment  maybe 
set  aside  at  the  same  or  a  subsequent  term,  the  motion  having 
been  filed  at  the  first  term  and  regularly  eontinued,  9  O.  8.  506. 
And  if  such  motion  was  made  at  the  term  when  judgment  was 
entered  by  one  or  more  of  several  debtors,  and  continued  to  a 
subsequent  term,  it  may  be  so  amended  at  such  subsequent 
term  as  to  permit  the  other  debtor  or  debtors  to  Join  in  it,  Id. 
To  render  judgment  by  default  before  the  expiration  of  the  day 
named  in  the  summons  for  answer,  is  not  merely  an  irregularity 
to  be  only  corrected  by  motion  in  the  court  of  original  jurisdic- 
tion, but  an  error  for  which  the  judgment  may  be  reversed,  34 
O.  8.  123 ;  see  40  0. 8.  344.  Rule  of  court  providing  for  notice  in 
case  of  partial  or  interlocutory  decree— no  notice  necessary  in 
case  of  nnal  decree,  see  12  Bull  20,  23.  The  right  to  vacate  is  not 
waived  by  voluntary  payment  of  the  amount  which  the  debtor 
admits  to  be  due,  4  W.  L.  M.  581.  And  a«payment  made  after 
the  issuance  of  an  execution  to  prevent  a  levy  upon  or  a  sale  of 
the  property  of  the  defendant  in  execution  is  not  such  a  vol- 
untary payment  as  will  preclude  the  party  from  setting  aside 
the  judgment  for  irregularity,  9  0. 8. 606.  An  Irregularity  within 
the  meaning  of  this  subdivision  is  some  act  done  or  steps  taken 
by  the  court  either  sua  «ponie  or  upon  request,  or  by  an  officer 
thereof,  which  is  not  according  to  the  regular  course  of  proced- 
ure and  by  which  the  party  was  deprived  of  the  benefit  of  the 
defense  without  fault  on  his  part,  7  C.  C.  72.  Where  a  judgment 
entered  was  one  of  settlement  of  a  litigation  by  agreement,  in- 
formalities and  irregularities  in  the  action  of  a  village  council 
in  the  appointment  of  a  committee  to  efiect  such  settlement  and 
in  acceding  to  and  ratifying  the  terms  thereof  are  not  irregular!- 
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ties  within  the  meaning  of  the  statute,  Id.   Absence  of  notice  br 
referee  an  irreimlarity,  30  Bull  375.  Grounds  to  be  stated,  9  C.  C.  72. 

4.  JTfyr  jYauApraetieeAhy  muct^fiU  party.  The  special  proceed- 
ing provided  by  this  section  is  a  cumulatiTe  remedy,  and  does 
not  exclude  or  limit  the  right  of  a  party  bv  original  action  to 
impeach  a  judgment  or  enjoin  its  collection  for  fraud  practiced 
by  the  successful  party,  41  O.  8.  514;  23  O.  8.  415.  A  petition  set- 
ting forth  the  issue  in  the  action,  and  alleging  that  defendants 
entered  into  a  conspiracy  to,  and  did,  testify  falsely,  and  thereby 
obtained  the  judgment,  evidence  to  sustain  such  all^;atlons 
having  been  discovered  since  the  tiial»  is  sufficient  under  thia 
subdivision,  89  0. 8.  624.  Where  a  petition  to  vacate  avers  that 
the  judgment  sought  to  be  vacated  was  procured  to  be  entered 
on  default  for  answer  without  evidence,  for  a  demand  not 
founded  on  contract,  express  or  implied,  and  its  averments  arc 
admitted  by  demurrer,  it  discloses  fraud  in  the  prevailing  party 
constituting  a  ground  for  vacation,  2  G.  C.  R.  143;  but  where 
the  alleged  fraud  consisted  in  the  fact  that  a  bond  in  suit  was  lie 
German,  but  the  petition  counted  upon  it  as  in  £nglish,  and  de> 
fendant,  relying  upon  the  statement  in  the  petition  that  a  party 
named  on  the  bond  was  a  surety,  pleadea  to  that  state  of  the 
case,  whereas,  in  fact,  the  party  was  only  a  witness,  this  was 
held  not  sufficient  to  authorize  the  court  to  set  the  judgment 
aside  for  fraud  practiced  by  the  successful  party,  5  Bull  353, 
354.  Representations  made  to  the  court  by  counsel  of  a  party 
asking  tne  entering  of  a  judgment  in  the  absence  of  counsel 
for  the  party  against  whom  judgment  is  asked  to  the  effect 
that  such  counsel  has  consented  to  the  entry  of  the  judgment, 
if  false  do  not  constitute  a  mere  irregularity  but  a  fraud,  and 
may  be  vacated  by  petition  under  g  5358,  and  not  by  motion 
under  g  5357 ;  49  O.  8.  301.  The  filing  of  a  petition  pending  the 
term  at  which  judgment  was  rendered  charging  that  the  plaint- 
iff's name  had  been  forged  to  the  note,  and  warrant  of  attorney 
upon  which  judgment;  had  been  entered  in  which  fraud  is  not 
charafed  in  the  procuring  of  the  judgment,  and  asking  that 
the  fudgment  be  vacated  and  defendant  i>erpetually  enjoined 
from  enforcing  such  judgment  is  the  bringing  of  an  action  and 
not  a  proceeding  autho)±5ed  by  this  section,  25  Bull  28. 

5.  Krroneouifyro(xed%ngtaga'mtt  infant.  The  provisions  of  this 
subdivision  do  not  apply  when  the  fact  of  infancy  appears,  in 
the  record  of  the  judgment,  45  0.  S.  93 ;  17  Bull  230, 231.  A  married 
woman  does  not  come  within  the  protection  of  this  subdivis- 
ion, 6  Neb.  187.  She  did  before  the  amendment  of  82  v.  34 ; 
see  77  V.  46. 

6.  For  the  death  ot  one  of  the  parties  before  judgment.  A  judg- 
ment rendered  against  a  party  after  his  death  may  be  vacated 
under  this  section  on  motion  of  his  administrator,  28  O.  S.  472.  If 
a  case  has  been  tried  and  submitted  to  the  court  during  the 
lives  of  the  parties  and  one  die  before  judgment  is  rendered, 
such  judgment, when  rendered, may  be  entered  mmcprotWRC 
as  of  the  trial  term ;  see  6  O.  8.  228 :  14  Bull  52  s.  c.  1  C.  C.  B.  50, 
61 ;  and  where  the  representative  of  a  deceased  party  defendant 
appears,  or  is  made  a  party  afterward,  and  submits  himself  to 
the  jurisdiction  of  the  court,  the  proceeding  being  simply  ancil- 
lary to  the  original  action,  and  in  effect  a  conunuation  of  it, 
such  party  is  bound  by  any  action  the  court  may  properly  take 
In  such  nroceeding  reiatiiur  to  the  proceedings  or  merits  ol  the 
fiction,  14 Bull 52 ;  1  C.  GVR.  59,  62. 
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7.  UnaooidoMi  caguaUy  or  mi^ortune.  Absence  from  the  state 
at  the  time  of  service  of  summons  by  leaving  copy  at  residence, 
and  ignorance  of  the  pendency  of  the  action,  not  unavoidable 
casoalty  or  misfortune,  1 W.  L.  M.  278 ;  nor  isnorance  of  the 
time  fixed  by  law  for  holding  term  of  court,  2  Neb.  143 ;  nor  in- 
correct information  received  by  attorney  through  messenger 
that  there  would  be  no  court,  2  Bull  113 :  nor  entering  judgment 
in  violation  of  agreement  with  opposing  counsel,  4  Bull  289. 
(The  petition  did  not  allege  what  the  defense  was,  nor  what  the 
errors  were.  Id.  291.)  Illness  of  a  party  to  the  suit  preventing 
his  attendance  at  the  trial  is  ground  for  setting  Judgment  aside, 
32  Kas.  819 :  but  not  the  illness  of  a  party's  agent,  12  Bull  20,  22, 
nor  the  neglect  of  his  counsel,  1  Clev.  R.  18 ;  see  1  Clev.  R.  196:  2 
Id.  201 ;  but  a  proceeding  to  vacate  a  ludgment  of  dismissal  for 
want  of  prosecution,  stating  that  plaintiff  had  died,  and  the  ad- 
ministrator was  not  aware  of  the  existence  of  the  action  at  the 
time  it  was  dismissed,  and  plaintiff's  attorney  did  not  attend  to 
it  because  his  authority  had  ceased  on  plaintiff's  death,  and  be- 
cause he  supposed  the  administrator  would  attend  to  it,  states  a 
good  ground  for  vacatinfi"  judgment,  1  Clev.  R.  178. 

8.  Errors  in  judgment  Mownoy  infant.  Where,  in  a  proceeding 
in  error  to  which  an  infant  is  a  party  defendant,  the  supreme 
court  reverses  a  judgment  that  had  been  rendered  in  his  favor, 
and  remands  the  cause  to  the  court  in  which  it  had  been  ren- 
dered, with  direction  to  render  a  judgment  against  the  infant  in 
accordance  with  its  rulings,  which  is  done,  the  judgment  so  ren- 
dered is  the  judgment  of  the  court  to  which  the  cause  had  been 
remanded  for  judgment;  and  where  the  infant,  on  arriving  at 
full  age,  would  avail  himself  of  the  right  secured  to  him  by  this 
subdivision,  he  must  commence  the  proceeding  in  the  court  be- 
low, where  the  judgment  was  in  fact  rendered;  It  can  not  be 
commenced,  in  the  first  instance,  in  the  supreme  court,  45  O.  S.  98 ; 
17  Buff  230.  A  married  woman  does  not  come  within 'the  pro- 
visions of  this  subdivision,  Id.  231. 

9.  For  taJnng  judgment  upon  vjarranta  of  aUomey,  etc.  Where, 
under  this  subdivision,  judgment  was  taken  for  more  than  was 
due  and  plaintiff  remitted  the  excess  by  leave  of  the  court,  it  was 
held  the  proceeding  could  properly  be  dismissed  without  va- 
cating the  judgment,  16  O.  S.  133.  Where  plaintiff  took  judg- 
ment on  warrant  of  attorney  against  the  principal  debtor  and 
his  sureties  for  an  excessive  amount,  and  the  princinal  debtor 
brought  suit  against  the  judgment-plaintiff  under  this  chapter 
within  the  limited  period  (g  5363),  but  did  not  make  the  sureties 
parties  to  the  proceedings  until  after  the  limited  time  had 
elaiMsed,  after  each  of  the  judgment-defendants  had  notice  of 
the  judgment,  the  court  had  jurisdiction  of  the  proceedings,  and 
it  was  held  to  be  error  to  dismiss  the  same  on  that  ground,  on 
motion  of  the  judgmen^plaintiff,  40  O.  8.  70.  Where  judgment 
on  warrant  of  attorney  is  opened  by  proceedings  under  this  sec- 
tion, and,  on  issue  joined,  the  amount  of  the  judgment  is  re- 
duced, and  the  plaintiff  takes  a  second  trial,  which  results  in  a 
finding  In  his  favor  of  the  same  amount  as  on  the  former  trial, 
it  is  not  error  to  render  judgment  against  him  for  the  costs  of 
the  latter  trial,  84  O.  S.  142 ;  see  g  5324  n. ;  7  O.  (Ft.  2)  175. 

10.  89  O.  S.  624  is  governed  by  subdivision  4.  Limitation,  see 
2  5863. 

{  5856.    When  judgment  on  lerviee  by  pnUioation  maf 
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Ve  opened.  A  party  against  whom  a  judgment  or  order 
has  been  rendered,  without  other  service  than  hy  publi- 
cation in  a  newspaper,  may,  at  any  time  within  five 
years  after  the  date  of  the  judgment  or  order,  have  the 
same  opened,  and  be  let  in  to  defend ;  but  before  the 
judgment  or  order  can  be  opened,  the  applicant  shall 
give  notice  to  the  adverse  party  of  his  intention  to  make 
the  application,  and  shall  file  a  full  answer  to  the  peti- 
tion, pay  all  costs,  if  the  court  require  them  to  be  paid, 
and  mate  it  appear  to  the  satisfaction  of  the  court  that 
during  the  pendency  of  the  action  he  had  no  actual  no- 
tice thereof  in  time  to  appear  in  court  and  make  his 
defense;  and  each  party  may  present  affidavits.  [51  y. 
57,  §  75 ;  56  v.  93,  §  3 ;  S.  &  C.  965, 1172.] 

The  notice  required  to  be  given  to  the  adverse  party  under  this 
section  must  be  given  to  such  party  to  the  case  as  may  be  inter- 
ested in  maintaining  the  judgment,  30  O.  8. 444.  A  decree  ob- 
tained on  publication  of  notice  may  be  vacated  without  a  trial 
upon  the  merits,  4  W.  L.  M.  581.  This  section  can  not  apply  to 
a  case  of  service  of  a  copy  of  the  petition  and  summons  on  the 
defendant  out  of  the  state,  Yaple's  Pr.,  etc.,  607,  as  that  gives  him 
actual  notice  of  the  pendency  of  the  action  in  time  to  appear  and 
defend :  and  if  he  has  had  such  notice,  he  can  not  open  the  Judg- 
ment, Id.  A  judgment  of  divorce  rendered  on  service  by  pub- 
lication may  be  opened  up  by  defendant  within  five  years  from 
its  rendition  under  this  section,  30  Bull  96;  see  450.  S.  93;  3  C. 
C.  144;  34  Bull  189, 190. 

^  5356.  Bona  fide  purchaser  unaffected.  The  title  to 
any  property  which  is  the  subject  of  the  judgment  or 
oraer  sought  to  be  opened,  and  which,  by  or  m  conse- 
quence of  the  judgment  or  order,  has  passed  to  a  pur- 
chaser in  good  faith,  shall  not  be  affected  by  any 
proceedings  under  the  two  preceding  sections ;  nor  shall 
the  title  to  any  property  sold  before  judgment  under  an 
attachment  be  affected  by  said  sections.  [51  v.  57,  {  75 ; 
a  &  G.  965.] 

See  85  O.  S.  555;  2  C.  C.  R.  77,  81. 

i  5857.  Proceedingfl  to  oomot  mistake!  of  olerk,  eto. 
The  proceedings  to  correct  mistakes  or  omissions  of  the 
clerk,  or  irregularity  in  obtaining  a  judgment  or  order, 
shall  be  by  motion,  upon  reasonable  notice  to  the  adverse 
party,  or  his  attorney,  in  the  action  (1);  but  the  motion  to 
vacate  a  judgment  because  of  its  rendition  before  the 
action  regularly  stood  for  trial,  can  be  made  only  in  the 
first  three  days  of  the  succeeding  term.  [51  y.  57»  {  535: 
S.  &  C.  1114.] 
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1.  See  notes,  subdivision  8,  |  5354.  Notice  must  be  given,  12 
O.  8. 136;  20  O.  844,  and  will  not  be  presumed,  12  O.  8. 136;  but 
see  20  0. 344.  When  the  adverse  i>arty  appears  and  defends,  the 
notice  is  waived,  43  O.  S.  196. 

2  6358.  When  petitioii  and  affldAYit  muit  be  filed. 
The  proceedings  to  vacate  the  judgment  or  order  on  the 
grounds  mentioned  in  subdivisions  4, 5, 6,  7,  8, 9,  and  10, 
of  i  5354,  shall  be  hy  petition,  verified  by  affidavit,  set- 
ing  forth  the  judgment  or  order,  the  grounds  to  vacate  or 
modify  it,  and,  if  the  party  applying  was  defendant,  the 
defense  to  the  action ;  and  on  such  petition  a  summons 
shall  issue  and  be  served  as  in  the  commencement  of  an 
action.     [74  v.  115,  g  536.] 

A  party,  bv  making  application  to  vacate  or  modify  a  judg- 
ment, under  f  5357  or  this  section,  voluntarily  submits  himself  to 
the  jurisdiction  of  the  court,  and  is  bound  bv  any  iudgmeutor 
order  which  may  be  afterward  rendered  in  the  action,  25  O.  8. 
840.  Summons  can  not  be  served  on  attorney  of  record  iu  such 
judgment,  8  W.  L.  M.  195.  Demurrer  or  answer  to  such  petition 
unnecessary,  Id.  Non-resident  may  be  made  defendant  in  such 
petition,  by  constructive  service.  Affidavit  for  publication  and 
published  notice  must  identify  judgment  to  oe  vacated,  Id. 
The  procedure  to  procure  the  vacation  of  a  judgment  obtained 
by  reason  of  false  representations,  viz.,  that  counsel  consented 
to  its  entry  should  be  by  petition  under  this  section  and  not 
by  moiion  under  g  5357 ;  49  O.  8. 301.    See  generally  25  Bull  28. 

g  6869.  OromidB  to  Tacate  to  be  first  tried.  The  court 
must  first  try  and  decide  upon  the  grounds  to  vacate 
or  modify  a  judgment  or  order,  before  trying  or  de- 
ciding upon  the  validity  of  the  defense  or  cause  of 
action.    [51  v.  57,  §537;  S.&C.  1115.] 

Ck)urt  required  to  determine  whether  party  has  a  valid  de- 
fense, and  so  finding,  to  permit  him  to  file  answer  setting  it  up 
in  original  action  to  be  tried  under  same  rules  as  if  answer 
had  been  filed  before  judgment,  29  Bull  341.    See  9  G.  C.  296. 

i  6860.  ConditioiLf  on  whioh  jud^ent  may  be  yaoAted 
or  modified.  A  judgment  shall  not  be  vacated  on  motion 
or  petition  until  it  is  adjudged  that  there  is  a  valid  de- 
fense to  the  action  in  which  the  judgment  was  rendered; 
or,  if  the  plaintiff  seeks  its  vacation,  that  there  is  a  valid 
cause  of  action;  and  when  a  judgment  is  modified,  all 
liens  and  securities  obtained  under  it  shall  be  preserved 
to  the  modified  judgment.  [51  v.  57,  i  538 ;  S.  &  C.  1115.] 
There  must  be  a  valid  defense  to  the  action,  46  0. 8. 639, 641 ;  7  C. 
C.72.  Afindiug  on.the  merits  on  the  final  trial  in  favorof  the  party 
gainst  whom  the  irregularity  was  committed  is  a  sufficient  com- 
pliance with  this  section,  25  0. 8. 652.  The  section  does  not  apply 
to  cases  where  there  is  confessedly  no  ttuch  cause  of  action,  or 
where  the  court  had  no  jurisdiction  over  the  person  of  the  de- 
fendant, 9  O.  8.  506,  510.     It  was  not  intended  to  deprive  the 
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parties  of  their  right  to  a  jury  trial  luider  g|  5359.  53G0 ;  and  it  is 
error  in  the  court  after  deciding  that  there  is  a  good  ground  to 
vacate  to  proceed  to  "  trv  and  decide"  upon  the  yalidlty  of  the 


and  do  not  waive  that  right,  24  O.  8.  625 ;  25  O.  8.  340.   See  9  C.  C. 

74.  296. 

f  0861.  When  enforoement  of  Judgment  may  he  ei^oined. 
The  party  seeking  to  vacate  or  modify  a  judgment  or 
order  may  obtain  an  injunction  suspending  proceedings 
on  the  whole  or  a  part  thereof,  whicn  injunction  may  be 
granted  by  the  court,  or  any  judge  thereof,  when  it  is 
rendered  probable,  by  affidavit,  or  by  exhibition  of  the 
record,  that  the  party  is  entitled  to  have  such  judg- 
ment or  order  vacated  or  modified.  [51  v.  57,  J  639: 
S.  &  C.  1115.] 

{  5863.  Snipension  of  exeeution,  when  Judgment  pre- 
maturely rendered.  If  the  judgment  was  rendered  before 
the  action  stood  for  trial,  tne  suspension  may  be  granted 
as  provided  in  the  preceding  section,  although  no  valid 
defense  to  the  action  be  shown ;  and  the  court  shall  make 
such  orders  concerning  the  executions  to  be  issued  on  the 
judgment  as  shall  give  to  the  defendant  the  same  rights 
of  delay  he  would  have  had  if  the  judgment  had  been 
rendered  at  the  proper  time.  [51  v.  57,  ?  540 ;  S.  &  C.  1115.] 

A  judgment  rendered  by  default  before  the  expiration  of  the 
day  named  in  the  summons  for  answer  maybe  reversed  on  error, 
84  0. 8. 128. 

2  6868.  Limitations.  Proceedings  to  vacate  or  modify 
a  judgment  or  order,  for  the  causes  mentioned  in  subdi- 
visions 4, 5,  and  7,  of  i  5354,  must  be  commenced  within 
two  years  after  the  judgment  was  rendered  or  order 
made;  proceedings , for  the  causes  mentioned  in  subdi- 
visions 3  and  6  of  the  same  section  shall  be  commenced 
within  three  years,  and  in  subdivision  9  within  two 
years,  after  the  defendant  has  notice  of  the  judgment; 
and  under  subdivision  10  of  the  same  section  the  pro- 
ceedings may  be  commenced  after  the  guilty  party  is 
convicted,  if  the  conviction  be  within  two  years  from 
the  rendition  of  the  judgment;  but  persons  within  the 
age  of  minority,  of  unsound  mind,  or  imprisoned,  may 
commence  such  proceeding  within  the  respective  times 
limited  by  this  section  after  such  disability  is  removed. 
[83V.74;  74  v.  115,  §  541.] 

Subdivision  3.  §  5354.  Limitation,  34  O.  S.  204.  Subdivision 
9,25354;  see  40  O.  S.  70. 

i  5864.  When  fall  amount  ii  not  sued  for  and  reoov- 
ered.    When,  by  mistake  of  the  pleader,  the  amount 
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claimed  in  the  pleading,  and  recovered,  is  less  than  the 
true  amount  then  due,  the  party  injured  by  the  mistake 
may  recover  the  balance  by  civil  action,  without  costs. 

Mistake  of  party  taking  judgment  by  default  for  less  sum, 
etc.,  20  O.  8.  315. 

$  5366.    Froviiioiu  of  thii  obapter  apply  to  supremo 

and  probate  eourts.    The  provisions  of  this  chapter  shall 

apply  to  the  supreme  court  and  probate  court,  so  far  as 

the  same  ma^  be  applicable  to  their  judgments  or  final 

orders ;  and  in  estimating  time  the  probate  court  shall, 

for  this  purpose,  be  considered  as  holding,  in  each  year, 

three  terms,  of  four  months  each,  the  first  commencing 

on  the  first  of  January  of  each  year.    [51  v.  57,  i  542; 

S.  &  C.  1115.] 

Judgments  of  the  supreme  court  commission  can  be  modified 
by  the  supreme  court,  34  O.  8.  672.  Parties  have  not  a  right  to  a 
rehearing  after  the  decision  of  a  cause  by  the  supreme  court 
unless  the  application  comes  within  the  provisions  of  this  sec- 
tion. Nor  can  such  rehearing  be  ordered  by  the  court  after  the 
term  at  which  the  judgment  was  entered  if  the  case  is  not 
within  those  provisions,  26  O.  S.  378.  The  provisions  of  §  5354. 
as  extended  by  this  section,  do  not  confer  power  upon  a  probate 
court  in  proceedings  instituted  under  g  5358  to  vacate  or  modify 
its  own  orders  previously  made  in  the  settlement  of  the  accounts 
of  executors  and  administrators,  26  O.  8.  357. 

CHAPTER  VII. 

REYIYOB  OF,  AND  NEW  PARTIES  TO,  JUDGMENT. 

{  6366.  How  parties  not  served  made  parties  to  jud|^ 
ments  in  ease  of  joint  oontraots.  When  judgment  is  ren- 
dered in  this  state  on  a  joint  contract  or  instrument, 
parties  to  the  action  who  were  not  summoned,  and  per- 
.  sons  whose  liabilitv  was  not  known  to  the  plaintin  at 
the  rendition  of  the  judgment,  may  be  made  parties 
thereto  by  action  in  the  same  court,  if  they  can  b«  sum- 
moned in  the  state ;  or.  when  the  judgment  is  rendered 
elsewhere,  the  plaintin  may  bring  suit  upon  such  con- 
tract or  instrument  against  the  parties  not  summoned,  or 
persons  whose  liability  was  unknown,  in  any  countv 
where  any  such  parties  reside  or  may  be  summoned. 
[48  V.  31,  ?  1 ;  56  V.  39,  i  415 ;  S.  &  C.  1060, 1149.] 

In  an  action  under  this  section  to  make  a  joint  maker  not 
served  partv  to  a  judgment,  it  is  no  defense  to  show  that  the 
original  action  was  brought  before  the  maturity  of  the  note,  42 
O.  S.  11 ;  but  where  it  was  sought  to  make  one  a  party  to  a  judg- 
ment who  was  originally  named  as  a  party  but  not  served,  it 
was  held  a  good  defense  to  show  that  no  judgment  could  have 
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been  rendered  against  him  if  originally  served,  19  O.  372. 
"  Upon  the  i)eculiar  facts  of  that  case  C19  O.  372]  we  have  no  dis- 
positfon  to  question  the  entire  soundness  of  the  conclusion 
reached.  No  joint  liability  was  ever  incurred  upon  the  note  in 
suit,  and  so,  in  legal  effect,  the  court  found,  although  one  of  the 
defendants  was  in  default,"  42  O.  S.  13. 
§6367.  BeylYor  of  dormant  Judgment  or  flndlng.  When 

a  jud^uent,  including  judgments  rendered  by  a  jus- 
tice of  the  peace  or  mayor,  a  transcript  of  which  nas 
been  filed  in  the  court  of  common  pleas  for  execution, 
has  become  dormant,  or  when  any  finding  for  money 
in  any  equitable  proceedings,  which  in  whole  or  in 
part  remains  unpaid  under  the  order  of  the  court 
made  therein,  said  judgment  may  be  revived,  or  said 
finding  may  be  made  subject  to  execution  as  judg- 
ments at  law  are,  in  the  same  manner  as  prescribed 
for  reviving  actions  before  judgments,  or  by  action 
in  the  court  in  which  said  judgment  was  renaered  or 
finding  made,  or  in  which  transcript  of  judgment 
may  have  been  filed.  When  either  party  to  such 
dormant  judgment  or  finding,  his  agent  or  attorney, 
makes  affidavit  showing  that  the  adverse  party  is  a 
non-resident  of  the  state,  and  that  such  juagment  or 
finding  remains  unsatisfied,  in  whole  or  in  part,  and 
the  amount  owing  thereon,  service  may  be  made  by 
publication,  as  in  other  cases,  but  only  for  such  judg- 
ments or  findings  in  which  personal  service  has  orig- 
inally been  made  on  the  adverse  party.  If  sufficient 
cause  be  not  shown  to  the  contrary,  the  judgment 
shall  stand  revived,  and  the  finding  be  subject  to 
execution  for  the  amount  which  the  court  finds  to  be 
due  and  unsatisfied  thereon;  and  the  lien  of  the 
judgment  for  the  amount  due  shall  be  revived,  and 
shall  operate  from  the  time  of  the  entry  of  the  con- 
ditional order  or  the  filing  of  the  petition.    [91  v.  163.] 

See  g  5380.  Revivor  of^udamerU  of  justice  of  the  peace,  g  6681. 
Where  a  judgment  is  revived,  it  is  revived  with  all  its  incidents 
as  between  the  parties,  5  0. 178 ;  but  the  title  of  a  purchaser 
from  the  judgment  debtor  is,  on  the  judgment  becoming  dor- 
mant, discharged  from  the  lien,  and  the  subsequent  revivor  of 
the  judgment  will  not  affect  the  title,  Id.;  10  O.  403;  15  O.  301; 
25  O.  8.  358.  If  a  judgment  is  obtained  on  unsealed  process, 
and  such  Judgment  be  afterwards  revived  without  objection, 
the  want  of  a  seal  does  not  impair  the  validity  of  the  Judgment, 
16  O.  735.  Revivor  by  summons  to  another  county,  41 0. 8.  678, 
by  surety  by  conditional  order,  48  O.  S.  75,  82.    See  52  O.  S.  527, 

§  5368.  Id.  Limitation.  An  action  to  revive  a  judg- 
ment can  only  be  brought  within  twentjr-one  ^ears  ivoifX 
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the  time  it  became  dormant,  anleas  the  partj  entitled  to 
bring  such  action  was,  at  the  time  the  judgment  became 
dormant,  within  the  aee  of  minority,  of  unsound  mind, 
or  imprisoned,  in  which  cases  the  action  may  be  brought 
within  fifteen  years  after  such  disability  is  removed. 

Not  lieu  on  lands  acquired  after  original  recovery.  Date  of 
lien,  52  O.  S.  527. 

See  I  4978n.  The  section  is  constitutional,  60  O.  S.  81  (73  v.  148). 
29  Bull  148.  Nou'resldenoe  of  defendant  in  the  county  and  state  or 
'his  absence  therefrom  and  coverture  of  plaintiff  are  not  dl8- 
abilities  that  will  prevent  the  running  oi  the  statute  against 
the  revivor  of  a  judgment  by  motion  and  conditional  order.  Id. 

g  0869.  Bevivor  when  party  dies  after  Judgment.  li 
either  or  both  of  the  parties  die  after  judgment  rendered, 
and  before  satisfaction  thei^eof,  their  representatives, 
Teal  or  personal,  or  both,  ns  the  case  may  require,  may 
be  made  parties  to  the  judgment,  and  the  same  may  be 
revived  by  an  action  brought  for  that  purpose;  or  they 
may  be  made  parties  thereto  in  the  same  manner  as  is 
prescribed  for  the  revival  of  actions  before  judgment; 
and  such  judgment  may  be  rendered  and  execution 
awarded  as  might  or  should  have  been  given  or  awarded 
against  the  representatives,  real  or  personal,  or  both,  of 
such  deceased  party;  and  where  any  judgment  or  decree 
has  been  rendered  in  the  circuit  court  of  any  county, 
and  a  mandate  has  been  directed  to  the  common  pleas 
court  to  carry  the  same  into  execution,  and  if  either  or 
both  parties  thereto  die  before  satisfaction  thereof,  the 
same  may  be  revived  in  such  common  pleas  court  in 
conformity  with  this  section.  [82  v.  34;  77  v.  201;  51 
V.  67,  i  416 ;  8.  A  C.  1060.] 

A  judgment  in  personam,  under  which  no  gpeciflc  lien  on  real 
estate  was  acquired  during  the  life  time  of  the  ludgment  debtor, 
can  not  be  revived  and  enforced  agaiust  the  neirs,  29  O.  S.  257. 
When  an  action  has  been  dismissed,  the  defendant's  personal 
representative  may  revive  the  same,  28  O.  S.  472.  Where  a  pro- 
ceeding is  brought  under  g  5354,  subdiv.  9,  within  the  statutory 
time  and  afterward  by  amendment  sureties  who  are  necessary 
parties  to  i>etition  are  made  parties  but  not  until  more  than  the 
statutory  time  had  elapsed  after  each  party  had  notice  of  the 
judgment,  the  action  is  not  barred,  40  O.  S.  vO.  Decree  for  sale 
of  real  estatf^,  revivor  in  name  of  personal  representative  before 
order  of  sale  can  be  executed,  1  C.  C.  32 ;  see  35  O.  S.  480. 

{5870.    Partners  may  be  made  parties  to  judgmAnt 

agftinat  firm.    The  members  of  a  partnership,  against 

which  a  judgment  has  been  rendered  by  its  firm  name, 

may  be  made  parties  to  the  judgment  by  action.    [44  v. 

66,  §4;  S.&C.1139.] 

This  section  applies  only  to  unincorporated  companies. 
Neither  corporations  dejure  nor  dejacto  are  within  itsprovis- 
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ions.  And  an  action  can  not  be  maintained  under  this  section 
to  charge  the  stockholders  with  the  payment  of  a  judgment 
against  the  corporation,  38  O.  S.  269.  Limitation  of  action,  see 
40  O.  S.  37.  When  persons,  who  have  taken  steps  toward  incor- 
poration and  who  conduct  business  in  an  associated  name,  may 
be  charged  on  an  individual  liability  ajs  partners,  40  0.  S.  9. 

2  5871.  Sureties  on  bond  of  executor ,  etc.,  parties  to 
judgment.  Sureties  to  the  bond  of  an  executor,  admin- 
istrator, guardian,  or  trustee,  may  be  made  parties  to  a 
i'udgment  thereon  against  the  principal,  by  action. 
51  V.  397,  J  2 ;  S.  &  C.  1139.] 

DIVISION  V.    Enforcement  of  Judg- 
ment. 

CHAPTER    I. 

Execution. 

subdivision  i.    kinds  of  execution. 

i  6878.  Execution,  how  issued  and  directed.  An  exe- 
cution IB  a  process  of  the  court,  issued  by  the  clerk,  and 
directed  to  the  sheriff  of  the  county;  and  executions 
may  be  issued  to  the  sheriffs  of  different  counties  at  the 
same  time.     [61  v.  57,  §  418 ;  8.  &  C.  1062.] 

In  Ohio  sales  of  real  estate  under  decrees  either  final  or  inter- 
locutorv  are  to  be  conducted  as  upon  execution  at  law.  Orders 
of  sale  Issued  on  such  decrees  are  executions  under  gg  5372  and 
5373,  2  C.  C.  R.  330.  A  party  entitled  to  an  execution  on  a  Judg- 
ment may  by  mandamus  compel  the  clerk  of  the  court  to  issue 
the  writ,  if  he  refuses  to  do  so  after  a  legal  demand  therefor, 
3  C.  C.  581. 

J  6373.  Kinds  of  executions.   Executions  are  of  three 

kinds : 

1st.  Against  the  property  of  the  judgment  debtor, 
including  orders  of  sale. 

2d.  Against  the  person  of  the  judgment  debtor. 

3d.  For  the  delivery  of    the    possession  of  real 

property,  including  real  property  sold  under  orders 

of  sale  ;  the  writ  shall  contain  a  specific  description 

of  the  property,  and  a  command  to  the  sheriff  to 

deliver  the  property  to  the  person  entitled  thereto ; 

the  writ  may  also  require  him  to  make  the  damages 

recovered  for  withholding  the  possession,  and  cost 

or  costs  alone,  out  of  the  property  of  the  person  who 

so  withholds  the  possession.     [87  v.  187.] 

An  order  of  sale  issued  in  a  proceeding  to  foreclose  a  mort- 
gage, is  not  an  execution  within  the  purview  of  §  6416 ;  6  C. 
C.  62. 
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gUBDIVISION  n.     EXBCUTION  AGAIKST  PROPEBTY. 

i  5874.  Property  inbjeot  to  levy  and  lale.  Lands  and 
tenements,  includine  vested  interests  therein  (1),  and 
permanent  leasehold  estates  renewable  forever  (2),  and 
goods  and  chattels  (3),  not  exempt  by  law,  shall  be  sab- 
ject  to  the  payment  of  debts,  and  shall  be  liable  to  be 
taken  on  execution  and  sold  as  hereinafter  provided. 
[37  ▼.  44,  U;  51  V.  57,  §420;  8.  A  C.  1063,  1142.] 

1.  Curtesy  of  husband.  12  0. 79;  5  Bull  26;  1  Id.  173;  devised 
property,  the  will  exempting  it  from  debt,  15  O.  8.  419 ;  equity  of 
redemption,  10  O,  71 ;  fraudulently  couveyed  land,  10  0. 162 ;  40 
O.  S.  107;  possessory  rights,  10  O.  403;  40  O.  S.  635;  vested  re- 
mainder held  under  legal  title,  31 0. 8. 175;  but  equitable  estates 
are  not,  5  O.  S.  253 ;  40  O.  S.  117;  nor  trust  estates,  1  O.  257;  16 
O.  469 ;  nor  public  property  not  held  for  private  purposes,  see  5 
Bull  684 ;  4  Bull  75 ;  nor  property  in  the  custody  of  a  receiver, 
without  leave  of  court,  10  O.  8.  372,  404 ;  20  O.  S.  137.  2.  Perpet- 
ual leasehold,  13  O.  334;  11  O.  355.  Leasehold  property,  see  4 
Bull  961 ;  1  Id.  173.  3.  Equity  of  redemption  in  chattel  mort- 
gage, 14  O.  8. 457 ;  20  O.  S.  38 ;  exempt  property  until  selected, 
38  O.  8.  416;  growing  crops,  11  O.  364;  partnership  goods,  16  O. 
142 ;  18  0. 181 ;  12  O.  8.  647 ;  but  unissued  bank  bills  are  not,  W. 
465 ;  nor  unissued  bonds  of  a  railroad  company,  2  D.  465 ;  nor 
property  in  the  hands  of  a  bailee,  16  O.  431 ;  nor  pledged  prop- 
erty, 2  C.  8.  C.  R.  299. 

i  5875.  When  lien  of  judgment  attaches  to  landB  or 
goods.  8ach  lands  and  tenements,  within  the  county 
where  the  judgment  is  entered,  shall  be  bound  for  the 
satisfaction  thereof  from  the  first  day  of  the  term  at 
which  judgment  is  rendered  (1) ;  but  judgments  by  con- 
fession (2),  and  judgments  rendered  at  the  same  term  at 
which  tne  action  is  commenced,  shall  bind  such  lands 
only  from  the  day  on  which  such  judgments  are  ren- 
dered ;  and  all  other  lands,  as  well  as  goods  and  chattels 
of  the  debtor,  shall  be  bound  from  the  time  they  are 
seized  in  execution  (3).    [37  v.  44,  U  ;  51  v.  57,  §  421.J 

Levy  on  land  in  other  county.  Entry  on  foreign  execution 
docket.  Subject  to  prior  lien.  Purchase  after  levy,  11  C.C.  412. 
Effect  of  Judgment  in  state  court  prior  to  foreclosure  in  U.  8. 

court.  34  Bull  56.  ^  ^        ,      ,         ^  a^^^ 

1.  Lien  held  to  date  from  10  a.  m.,  by  rule  of  court  fixed 
under  55  v.  83,  though  court  met  later.  17  O.  8.  231 ;  see  24  O. 
S  150  2.  Formerly  they  were  a  lien  from  the  first  day  of 
the  term.  14  O.  514  (act  mi),  and  see  3  O.  65.  Judgments  con- 
fessed during  term,  postponed  to  Judgments  m  pending  ac- 
tions? rendered  at  ime  term,  5  0.4^^.  But  where  the  olft^r 
indorsed  a  paper  levy,  and  allowed  the  debtor  to  retain  control 
of  the  property  with  power  of  use  and  sale  in  the  usual  course 
of  bus&ess,  the  levy  was  held  void  and  the  goods  and  chattels 
subject  to  seizure  on  execution  in  favor  of  other  creditors.  *J 
0. 8. 85.  When  a  valid  levy  has  been  made  upon  goods  and  chat- 
tels in  the  hands  of  the  officer,  a  constructive  levy  of  subseauent 
executions  coming  into  his  hands  before  sale  may  be  made  by 
indorsement  merely;  but  when  the  original  levy  is  a  mere  pa- 
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per  levy,  and  therefore  yoid,  a  constructive  levy  of  actaal  execu- 
tions win  not  bind  the  property  against  subsequent  executions 
actually  levied  thereon,  Id.;  see  40  O.  S.  835.  No  entry  by  the 
sheriff  upon  real  estate  is  necessary  to  constitute  a  valid  levy 
thereon,  38  O.  S.  610.  The  levy  of  a  foreign  execution  is  com- 
plete when  indorsed  on  the  execution  and  before  entry  thereof, 
as  required  by  g  1212,  Id  :  priority  of.  ft  C.  C.  118 ;  7  Id.  285. 

Extent  of  and  property  subject  to  judgment  liens.  Judgment  liens 
exist  only  by  statutory  creation,  33  O.  8.  379;  2  O.  S.  36 :  24  O.  S. 
379.  To  operate  as  such  the  judgment  must  be  final,  8  0. 136 ;  33 
O.  S.  376.  They  are  not  vacated  by  appeal,  15  O.  S.  310 ;  see  g  5376 ; 
nor  affected  by  a  second  trial;  37  0. 8. 392 ;  nor  by  the  organiza- 
tion of  a  new  county  including  the  incumbered  land,  U  0. 98. 
A  judgment  lien  is  co-extensive  with  the  jurisdiction  of  the 
court.  24  O.  S.  379;  31  O.  S.  175;  of  the  Superior  Court  of  Cincin- 
nati with  the  county,  24  O.  8.  379 ;  of  the  United  States  courts 
with  the  state  or  district.  5  0. 398;  2  O.  S.  37;  see  31  O.  S.  175: 
though  the  judgment  may  have  been  rendered  in  one  of  the  ju- 
dicial districts  into  which  the  state  is  divided  and  the  property 
lies  in  another,  11  Bull  2M,  citing  6  Paige,  ch.  465 ;  5  Rep.  616 ;  10 
Chicago  L.  N.  228,  328;  see  20  Bull  245;  34  Id.  56.  The  lien 
operates  only  on  legal  titles,  6  O.  156;  3  0. 514;  1  O.  318.  An 
equity  of  redemption  is  subject  to  the  lien,  2  O.  224 ;  15  0. 8. 310; 
and  land  fraudulently  conveyed,  10  0. 162;  8  0. 529;  perpetual 
leases,  13  O.  334  (but  not  when  conveyed  prior  to  judgment,  as 
security,  11  O.  355.  An  estate  for  years  created  by  lien  granting 
privilege  of  purchase  subject  to  lien  only  from  time  of  levy  and 
seizure,  2  D.  544) ;  an  easement,  20  O.  401 ;  a  homestead,  42  O.  S. 
139;  a  vested  remainder,  31  O.  8. 175;  but  after-acquired  property 
Is  not,  4  0. 92;  nor  equitable  interests,  8  O.  21 ;  1 0. 318;  nor  hus- 
band's land  for  alimony,  unless  so  ordered.  10  0. 268;  nor  land 
purchased  before  deed  or  possession,  40  O.  8.  117;  nor  trust 
estates,  11  O.  8.  84 ;  20  O.  8.  68 ;  nor  land  of  landlord  of  liquor 
dealer  without  suit,  23  0. 8. 619;  nor  assignor's  land  after  assign- 
ment for  creditors,  14  O.  8.  200;  nor  land  contracted  to  be  sold, 
except  to  the  extent  of  the  unpaid  purchase  money,  20  O.  8.  68. 
A  balance  due  on  foreclosure  of  a  mortgage  does  not  operate  as 
a  lien,  16  O.  449;  nor  a  recognizance,  until  judgment.  5  O.  480; 
nor  a  judgment  against  a  tenant  in  partition  after  order  of  sale, 
22  O.  S.  615;  8  Id.  646;  nor  a  justice's  judgment,  1  O.  318,  unless 
a  transcript  is  filed,  31  O.  8.  273;  and  a  lien  does  not  attach  to 
land  and  water-power  leased  of  the  state,  19  O.  399.  Lien  on 
land  sold  for  purchase  money  preferred  to  lien  of  judgment 
creditors,  without  notice,  7  O.  (Pt.  1),  225.  Levy  on  chattels  is  a 
satisfation  while  levy  remains  in  force,  but  only  sale  of  the 
lands  under  levy  is  a  satisfaction,  5  0. 169.  Priority  of  judgment 
liens  to  be  determined  as  liens  existed  at  time  of  assignment,  26 
O.  8.  63.  Loaning  of  money  to  judgment  debtor  to  be  applied 
by  him  in  part  satisfaction  of  judgment  which  is  a  lien  on 
debtor's  land,  does  not  operate  to  transfer  such  lien  to  lender, 
32  0. 8.  210.  Judgment  lien  on  land  is  not  discharged  asainst 
subsequent  purchaser  by  fact  that  chattels  were  once  levied 
upon  and  levy  released  by  mutual  consent  of  parties  to  the  ex- 
ecution, 4  O.  378.  Unrecorded  mortgage  postponed  to  lien  of 
judgment  recovered  after  date  of  mortgage,  14  0. 428.  Lien  of 
purchase  money  mortgage  is  superior  to  that  of  any  judgment 
against  purchaser,  39  O.  8.  361.  The  statutory  lien  of  a  judg- 
ment of  a  separate  creditor  on  lands  held  by  a  partnership, 
must  be  postponed  to  the  equity  of  a  firm  creditor,  43  O.  8.  38. 
Chattel  mortgage  void  as  against  levy  made  to  enforce  a  judg- 
ment upon  execution  after  former  was  executed,  but  before  its 
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delivery  to  proper  officer,  42  O.  S.  880.    Decree  for  alimony,  SO  O. 
S.  476. 

1  6876.  Lien  of  judgment  of  inpreme  court.  A  ladg- 
ment  of  the  supreme  court,  for  moner,  shall  hina  the 
lands  and  tenements  of  the  debtor,  within  the  county  in 
which  the  suit  originated,  from  the  first  day  of  the  term 
at  which  the  juds^ent  is  entered,  and  all  other  lands, 
and  the  goods  and  chattels,  of  the  debtor,  from  the  time 
thej  are  seized  in  execution ;  but  the  lien  of  a  judgment 
of  the  common  pleas  court,  in  an  action  which  is  ap- 
pealed by  the  juagment  debtor  to  the  circuit  court,  and 
18  thence  remoyed  into  the  supreme  court,  shall  not  be 
thereby  divested  or  vacated,  but  shall  continue  till  the 
final  determination  of  the  action  in  the  supreme  court. 
[82  v.  34;  61  v.  298,  §  2 ;  S.  &  C.  385.] 

See  §5236;  15  0.  S.  310. 

2  5377.  Transcripts  of  j udgmenti  of  j uitioes  and  m&yon 
may  be  filed  in  common  pleas  court.  The  party  in  whose 
favor  a  judgment  is  rendered  by  a  justice  of  the  peace, 
or  mayor  of  a  municipal  corporation,  may^  at  any  time 
after  judgment  is  rendered,  if  the  same  be  not  appealed 
or  stayed,  file  in  the  office  of  the  clerk  of  tlie  court 
of  common  pleas  of  the  county  in  which  the  judg- 
ment was  reiiCTered  a  transcript  thereof,  having  cerii- 
fied  therein  the  amount,  if  any,  paid  thereon ;  and 
thereupon  the  clerk  shall  enter  the  case  on  the  execution 
docket,  together  with  the  amount  of  the  judgment,  and 
the  time  of  filing  the  transcript ;  but  if,  within  ten  days 
after  the  rendition  of  the  judgment,  the  judgment 
debtor  pay  the  same,  or  give  bail  for  stay  of  execution, 
the  justice  or  mayor  shall  forthwith  certify  that  fact  to 
the  clerk  of  the  court  of  common  pleas,  who  shall  enter 
a  memorandum  thereof  upon  the  execution  docket;  and 
the  cost  of  the  transcript,  the  filing  thereof,  and  of  the 
entry  on  the  docket,  shall  be  paid  by  the  party  who  files 
the  transcript,  and  taxed  as  increased  costs,  unless  the 
judgment  debtor  pay  the  same,  give  bail  for  stay  of 
execution,  or  appeals  from  the  judgment  rendered, 
within  ten  days  after  the  rendition  of  the  judgment. 
[85  v.  143.] 

i  5878.  When  such  lien  attaches.  Such  judgment,  if 
the  transcript  be  filed  in  term  time,  shall  be  a  lien  on 
the  real  estate  of  the  judgment  debtor  within  the  county 
from  the  day  the  transcript  is  filed  (1);  and  if  filed  in 
vacation,  the  jud^ent  shall,  as  against  the  debtor,  be  a 
lien  from  ihe  day  it  is  fihsd,  but  ^  against  other  transcripts 
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filed  in  vacation,  and  jadements  rendered  at  the  next 
term  of  the  court,  it  shall  be  a  lien  only  from  the  first 
day  of  the  next  term  (2).     [57  v.  4,  H90 ;  S.  &  C.  1093.] 

I.  Sach  lien  does  not  become  lost  or  removed  from  that  part 
of  the  real  estate  thereafter  set  o£f  as  a  family  homestead  by  the 
assignment  and  use  ot  such  homestead,  42  O.  S.  139.  2.  Tran- 
scripts of  judgments  recovered  before  a  justice  of  the  peace  were 
filed  with  the  clerk  in  vacation  in  pursuance  of  this  section,  and 
the  debtor  afterward  executed  a  mortgage,  which  was  recorded 
before  the  next  term  of  the  court.  In  an  action  to  adjust  the 
liens  between  the  mortgagee,  the  owners  of  the  justice's  judg- 
ments, and  a  creditor  who  obtained  a  judgment  against  the 
debtor  at  the  next  term  of  the  court,  and  for  distribution  of  the 

Eroceeds  arising  from  the  sale  of  the  mortgaged  premises,  it  was 
eld  that  the  proceeds  remaining  after  deducting  the  amount 
due  on  the  transcript  judgments  should  be  applied  in  satisfac' 
tion  of  the  mortgage,  and  that  any  balance  still  remaining, 
together  with  the  amount  so  deducted,  should  be  applied  pro 
raia  in  satisfaction  of  all  the  judgments,  31 0.  S.  273,  licllvidne 
and  Gilmore,  JJ.,  dissenting.  Mcllvaine,  J.,  cited  2  O.  8. 114  as 
in  point. 

§  5879.  When  ezeontion  siay  igsue  on  such  judgment. 
Execution  may  be  issued  on  such  judgment  at  any  time 
after  filing  the  transcript,  as  if  the  judgment  had  been 
rendered  in  court ;  but  tne  lien  shall  remain  as  proyided 
in  the  preceding  section.    [54  v.  21,  §  491 ;  S.  AtJ.  1094.] 

i  5880.  When  judgment  beoomes  dormant  and  oeaieg 
to  be  a  lien.  If  execution  on  a  judgment  rendered  in 
any  court  of  record  in  this  state,  or  a  transcript  of  which 
has  been  filed  as  provided  in  i  5377,  be  not  sued  out 
within  five  years  from  the  date  of  the  judgment,  or  if 
five  years  intervene  between  the  date  of  the  last  execu- 
tion issued  on  such  judgment  and  the  time  of  suing  out 
another  execution  thereon,  such  judgment  shall  become 
dormant,  and  shall  cease  to  operate  as  a  lien  on  the 
estate  of  the  judgment  debtor.     [51  v.  57,  i  422.] 

See  §  5367.  Not  a  lien  on  lands  acquired  after  original  recov- 
ery, 52  O.  3.  527.  This  section  only  requires  the  execution  to  be 
issued,  11 C.  C.  424.  The  taking  of  an  examination  from  the  clerk's 
office  by  the  plaintiff,  or  his  attorney,  and  returning  the  same 
without  delivering  it  to  the  sheriff,  is  not  a  suing  out  of  execution 
within  the  meaning  of  this  section ;  the  writ  must  be  actually  or 
constructively  delivered  to  the  sheriff,  8  O.  8.  415.  Proceedings 
in  error  do  not  prevent  the  Judgment  from  becoming  dormant, 
4  O.  459;  but  see  g  5415.  Where  land  is  subject  to  two  liens,  the 
elder  a  judgment  and  the  other  a  mortgage,  and  the  judg- 
ment becomes  dormant,  its  priority  is  lost,  and  the  mortgage 
becomes  the  paramount  lien,  10  O.  403.  A  senior  judgment 
creditor  who  has  not  issued  execution  for  more  than  five  years 
is  not  entitled  to  money  made  by  a  sale  of  real  estate  under  an 
execution  upon  a  junior  judgment,  4  0. 459.  Revivor  of  judg- 
ment revives  the  lien,  5  0. 178,  but  does  not  affect  title  of  pur- 
chaser. 15  0. 301.  This  section  does  not  apply  to  a  decree  for  the 
^le  of  Bpeci^c  jproperty*  24  O.  S.  445r  85  O.  S.  430,  but  has  aole 
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reference  to  judgments  for  money  which  are  to  be  enfoned  by 
execution,  Id.;  37  O.  8. 116, 117.  Execution  issued  on  a  dormant 
judgment  will  be  set  aside  on  motion,  and  the  goods  and  money 
levied  restored  to  the  judgment  debtor,  4  O.  459;  but  quaere, 
whether  a  judicial  sale  of  real  estate  upon  process  upon  a  dor- 
mant judgment  can  be  impeached  on  that  ground  except  by 
a  petition  in  error  to  reverse  the  order  of  confirmation.  24  O. 
8.  445 ;  assignment  of  homestead,  effect,  31  Bull  206.  51  O.  8.  280. 

JXmnancy  during  taii0at(on.  A  fud^ent  creditor  who  bringa, 
or  who  was  properly  made  a  party  to,  an  action  to  subject  mort- 
gaged land  to  sale,  and  to  ascertain  and  marshal  the  liens 
thereon,  will  not  lose  his  right  to  share  in  the  proceeds  of  a  sale 
because  his  judgment  became  dormant  pending  the  action,  31 
O.  8. 175;  180.  8. 376.  The  pUintifT  in  a  proceeding  in  foreclo- 
sure, having  more  than  one  valid  lien  on  the  premises,  wiU  be 
protected  only  to  the  extent  that  he  sets  them  up  and  asks  relief; 
and  if  he  has  a  subsisting  judgment  lien  at  the  time  he  com- 
mences his  action,  and  fails  to  set  the  same  up  in  his  petition, 
and  such  judgment,  pending  the  proceedings,  becomes  dormant, 
the  plainnff  can  not  afterward  set  the  same  up  by  amendment 
and  nave  it  enforced  against  the  liens  of  other  parties  in  the  case, 
81 0.  ti.  215.  Where  a  judemeut  has  become  dormant  during  the 
pendency  of  a  provisional  injunction  against  execution  thereon, 
the  court  will,  on  final  dissolution  of  the  injunction,  order  ex- 
ecution to  issue  for  the  balance  equitably  due,  17  O.  6.  320;  but 
when  the  judgment  debtor  sold  and  conveyed  the  land  to  a  pur- 
chaser without  notice,  who  paid  the  purchase  money,  and  the 
judgment  became  dormant  because  of  an  injunction  preventing 
the  issuing  of  an  execution,  the  purchaser  took  the  land  dis- 
charged  of  the  lien,  25  O.  8.  355.  Execution  on  dormant  judg- 
ment not  void  but  voidable  and  sale  under  it  will  pass  title,  w. 
738.  In  an  equitable  action  to  sell  under  a  mortgage  and  marsh- 
all  liens,  a  judgment  creditor  who  was  made  a  party  while  his 
judgment  was  alive,  will  not  lose  his  right  under  distribution 
by  his  judgment  becoming  dormant,  18  O.  8.  376.  Decree  for 
aumony  a  Uen  on  real  estate  of  judgment  creditor  and  estate 
descends  subject  to  lien  though  no  execution  is  issued,  4  C.  C. 
313.  Five  years  must  intervene  between  the  date  of  the  execu- 
tion and  the  commencement  of  the  action,  5  O.  C.  393  ;  8  Id.  '21b. 

i  0881.  The  oommand  and  indonement  of  tfce  writ  of 
ezeeutioii.  The  writ  of  execution  against  the  property 
of  the  judgment  debtor,  issuing  from  any  court  oi  rec- 
ordy  shall  command  the  officer  to  whom  it  is  directed 
that  of  the  goods  and  chattels  of  the  debtor  he  cause  to 
be  made  the  money  specified  in  the  writ,  and,  for  want 
of  goods  and  chattels,  shall  cause  the  lands  and  tene- 
ments of  said  debtor  to  be  sold  for  cash.  But  if  the 
court  rendering  the  judgment  or  decree  so  orders,  real 
estate  may  be  sold  under  writ  of  execution  on  the  fol- 
lowing terms:  One  third  cash  on  the  day  of  sale,  one 
third  in  one  year,  one  third  in  two  years  thereafter, 
with  interest  on  deferred  payments,  to  be  secured  by 
mortgage  on  the  premises  so  sold.  But  an  execution 
issued  on  a  judgment  rendered  against  a  partnership 
firmiA  by  its  firm  name*  shall  operate  only  on  the  part- 
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nenbip  property;  and  tlie  exact  amount  of  the  debt, 
damages,  and  coBts  for  which  the  judgment  is  entered 
shall  be  indorsed  on  the  execution.  [86  t.  372;  51  y. 
67,  i  423.] 

Partnership,  see  gg  5011,  5042.  Judgment  lien  of  sei)arate  cred- 
itor postponed  to  equity  of  firm  creditor  whose  claim  accrued 
during  continuauce  of  .partnership,  though  subsequent  to  time 
such  lien  attached,  43  O.  S.  38.  SalJB  under  imperfect  writ  set 
aside,  9  O.  S.  366.  The  exact  amount  of  the  debt,  etc.,  shaJl  be 
indorsed  on  the  execution,  25  O.  S.  325.  Real  estate  levied  on 
during  the  life  of  judgment  debtor,  may  be  sold  under  the  levy 
after  his  death,  without  making  his  representatives  parties  to 
the  judgment,  25  O.  S.  542.  Execution  issued  after  the  death  of 
defendant  upon  a  judgment  rendered  in  his  life  time  and  lev- 
ied upon  lands  of  which  he  died  seized,  sale  void,  2  O.  287 :  5  0. 
221.  Levy  not  set  aside  for  mistake  of  officer  in  making  his  in- 
dorsement ou  the  execution,  5  €.  C.  391.  Amercement  of  sheriff 
for  neglect  or  refusal  to  return  order  of  sale,  g  5594nn;  7  C.  ('.  55. 

i  6888.  In  what  eases  no  prefJBrenoe  giyen  to  ozoeii- 
tions.  When  two  or  more  writs  of  execution  against 
the  same  debtor  are  sued  out  during  the  term  in  which 
judgment  was  rendered,  or  within  ten  days  thereafter, 
and  when  two  or  more  writs  of  execution  against  the 
same  debtor  are  delivered  to  the  officer  on  the  same  daj, 
no  preference  shall  be  given  to  either  of  such  writs :  but 
if  a  sufficient  sum  of  money  be  not  made  to  satisty  all 
executions,  the  amount  made  shall  be  distributed  to  the 
several  creditors  in  proportion  to  the  amount  of  their 
respective  demands;  in  all  other  cases  the  writ  of  exe* 
cution  first  delivered  to  the  officer  shall  be  first  satisfied ; 
and  the  officer  shall  indorse  on  every  writ  of  execution 
the  time  when  he  received  the  same ;  but  nothing  herein 
contained  shall  be  so  construed  as  to  affect  any  prefer- 
able lien  which  a  judgment  on  which  execution  issued 
has  on  the  lands  of  tne  judgment  debtor.  [51  y.  57, 
?  424 ;  S.  &  C.  1069.] 

This  section  applies  only  to  executions  from  the  same  court, 

2  H.  159,  and  to  liens  which  are  equal,  and  not  to  cases  where, 
upon  other  principles,  one  party  has  a  preferable  lien,  2  O.  395: 

3  O.  866;  13  O.  334.  The  clause  "in  all  other  cases  the  writ  of 
execution  first  delivered,"  etc.,  relates  to  executions  in  the 
hands  of  the  officer  at  the  time  of  the  sale,  and  not  to  writs  re- 
turned with  or  without  levy,  5  Neb.  43.  When  several  execu- 
tions are  levied  upon  the  same  lands,  separate  proceedings  and 
appraisements,  etc..  under  each  are  unnecessary,  5  0. 522.  Two 
executions  of  the  same  kind  may  be  issued  on  the  same  judg- 
ment, 16  O.  27.  Of  judgments  rendered  at  the  same  term  and 
levied  within  the  year,  one  does  not  gain  a  preference  from  the 
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fact  that  it  was  first  levied,  13  O.  334.  Sheriff's  duty  to  levy  ex- 
ecutions in  the  order  iu  which  they  are  delivered  to  him 
though  holder  of  second  execution  points  out  property 
wheron  to  levy,  7  Bull  148.     Distribution,  see  19  O.  408. 

i  5383.  Goods  and  ohatteli  to  be  flnt  taken;  for  wnnt 
thereof,  landa  to  be  levied  on.  The  officer  to  whom  a 
writ  of  execution  is  delivered  shall  proceedj  immedi- 
ately, to  levy  the  same  upon  the  goods  and  chattels  of 
the  debtor ;  but  if  no  gooos  and  chattels  can  be  found, 
the  officer  shall  indorse  on  the  execution  the  words  **  no 
goods/'  and  forthwith  levy  the  same  npon  the  lands  and 
tenements  of  the  debtor  which  are  liable  to  satisfy  the 
judgment.    [51  v.  57,  ?  425 ;  8.  &  C.  1069.] 

Goods  and  chattels,  when  levied  upon,  ought  to  be  taken  into 
the  possession  of  sheriff,  4  0. 45.  If  they  are  of  sufficient  value  to 
satisfy  the  debt,  and  are  lost  by  carelessuess  of  the  sheriff,  he 
will  be  liable  to  the  creditor,  and  may  be  made  to  pay  the  debt, 
Id.  If  levy  is  made  before  return  day  of  the  writ,  sale  may  be 
had  afterwards.  The  rule  applies  to  the  order  of  sale,  7  Neb. 
226.  Return  of  writ  without  sale  is  an  abandonment  of  levy  on 
personal  property,  10  Neb.  419 ;  see,  generally,  as  to  sufflclency 
of  levy  on  personal  property,  2  O.  297;  6  0. 449;  10  O.  8.  488:  li 
O.  8. 18;  13  0. 8. 79;  33  0. 8. 85;  1  D.  406 ;  45  0. 8. 222.  If  property 
levied  on  in  execution  and  sold  is  susceptible  of  division  and 
the  constable  sells  mure  than  is  necessarv  to  pav  the  claim  and 
the  costs,  he  will  be  responsible  to  the  debtor  for  the  property 
thus  sold  unnecessarily,  27  O.  8.  521,  525.  What  is  necessarv  to 
constitute  a'  valid  levy  on  personal  property  as  against  subse- 
quent mortgagee,  13  O.  8.  79.  Personal  property  in  the  posses- 
sion of  the  mortgagor  until  condition  broken,  may  be  sensed  on 
execution,  5  O.  8.  93.  The  rule  that  an  olficer  is  justified  by  his 
process  not  void  on  its  face  is  a  rule  of  protection  only.  He 
may  execute  such  process  and  Justify  himself,  or  he  may  refuse 
to  act  on  a  void  process  and  no  action  will  lie  for  such  refusal, 
29  O.  8.  617. 

i  5384.  Id.  When  of&eer  maj  take  bond  for  their 
delivery.  When  a  sheriff,  coroner,  or  other  officer,  levies, 
by  virtue  of  an  execution,  upon  any  foods  and  chattels 
which  afterward  remain  upon  his  hands  unsold  for  want 
of  bidders,  for  the  want  oi  time  to  advertise  and  sell,  or 
for  any  other  reasonable  cause,  the  officer  may,  for  his 
own  security,  take  of  the  defendant  an  undertaking, 
with  security,  in  such  sum  as  he  deems  sufficient,  to  the 
effect  that  the  property  shall  be  delivered  to  the  officer 
holding  an  execution  for  the  sale  of  the  same,  at  the 
time  and  place  appointed  by  such  officer,  either  by  notice 
given  in  writing  to  the  defendant  in  execution,  or  by 
advertisement  published  in  a  newspaper  printed  in  the 
county,  naming  therein  the  day  and  place  of  sale ;  and 
if  the  defendant  fail  to  deliver  the  goods  and  chattels  at 
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the  time  and  place  mentioned  in  the  notice  to  him 
given,  or  to  pay  to  the  officer  holding  the  execution  the 
full  value  of  Euch  goods  and  chattels,  or  the  amount  of 
the  debt  and  costs,  the  undertaking  shall  be  considered  as 
broken,  and  may  be  proceeded  on  as  in  other  cases. 
[51v.57,H29;  8.&C.  1071.] 

See  2  O.  297 ;  6  O.  450;  15  O.  65;  ID.  144;  g-5375». 

i  6386.  Kotioe  of  sale  of  goods  on  exeoution.  The 
officer  who  levies  upon  goods  and  chattels  bv  virtue 
of  an  execution  issued  by  a  court  of  record  shall,  before 
he  proceeds  to  sell  the  same,  cause  public  notice  to  be 
given  of  the  time  and  place  of  sale,  for  at  least  ten  days 
before  the  day  of  sale,  which  notice  shall  be  given  by 
advertisement  published  in  a  newspaper  printed  in  the 
county,  or,  if  no  newspaper  is  printed  therein,  by  post- 
ing advertisements  in  five  public  places  in  the  county, 
two  of  which  shall  be  put  up  in  the  township  where  tne 
sale  is  to  be  held.    [66  v.  23,  §  430.] 

Where  a  statute  of  the  state  requires  a  publication  to  be  made 
in  a  "newspaper,"  in  the  absence  of  any  provision  to  the  con- 
trary, a  i>aper  published  in  the  English  language  is  to  be  under- 
stood as  intended ;  and  a  publication  in  a  paper  printed  in  any 
other  language  is  not  a  compliance  with  the  statute,  26  O.  S.  49. 
The  making  an  inventory  not  necessary  to  oonstitirte  valid  levy 
upon  personal  property,  10  O.  S.  488  (1860). 

i  6386.  Alias  exeoution  against  unsold  goods.  When 
goods  and  chattels  levied  upon  by  execution  can  not  be 
sold  for  want  of  bidders,  or  want  of  time,  the  officer  who 
makes  the  return  shall  annex  to  the  execution  a  true 
and  perfect  inventory  of  the  goods  and  chattels  remain- 
ing unsold ;  and  the  plaintiff  in  such  execution  may 
thereupon  have  another  execution  issued,  directing  the 
sale  of  the  property  levied  upon ;  but  such  goods  and 
chattels  shall  not  be  sold  unless  the  time  and  place  of 
sale  be  advertised  as  directed  in  the  preceding  section. 
[66  V.  23,  i  430.] 

An  Older  of  sale  of  personal  property  under  this  section  pre- 
supposes a  previous  valid  levy ;  but  where  there  is  but  a  mere 
paper  levy,  which  is  void,  or  where  there  has  been  a  valid  levy 
which  has  become  fraudulent  and  void  as  against  subsequent 
creditors,  such  an  order  of  sale  is  inoperative  as  against  subse- 
quent executions  actually  levied  on  the  property,  83  O.  S.  85. 
Where  an  order  of  sale,  founded  on  such  void  levy,  contains  a 
clause  for  an  additional  levy  under  g  5388,  it  is  valid  as  a  Jl,/a, 
execution  only,  which  may  be  levied  on  the  property  specified 
in  the  original  void  levy  as  well  as  upon  other  property,  Id. 
Where  property  easily  removable  is  seized  in  execution,  but  left 
in  the  possession  and  use  of  the  defendant,  a  delay  for  an  un- 
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reasonable  time  to  offer  said  property  for  sale  witli  the  sanction 
and  assent  of  the  plaintiff  will  have  the  effect  of  ^postponing 
such  levy  to  one  made  upon  a  junior  execution,  14  O.  8. 18. 

2  6387.  Public  and  private  sale  of  goodi  on  execution. 
All  sales  of  goods  and  chattels  shall  be  at  public  auc- 
tion ;  but  the  court  from  which  an  execution  or  order  of 
sale  issues,  or  a  judge  thereof  in  vacation,  may,  on  good 
cause  shown,  on  application  of  either  party,  and  due 
notice  to  the  adverse  party,  make  an  order  directing  the 
sheriff,  or  other  officer  holding  the  process,  to  sell  such 
goods  and  cliattels  at  private  sale  for  cash,  specifving 
the  time,  not  extending  beyond  the  return  day  oi  the 
process,  during  which  such  sale  will  continue;  but 
before  such  private  sale  is  made,  the  court  shall  order 
such  personal  property  to  be  appraised  by  three  disinter- 
ested persons ;  and  the  property  shall  not  be  so  sold  for 
less  than  two-thirds  the  appraised  value  thereof.    [66  v. 

23.  ?  430.] 

Private  sale  by  sheriff  holding  under  levies  without  order  of 
court  not  an  abandonment  of  levies,  40  O.  S.  569. 

J  6966,  Furtner  writ  of  execution  may  direct  another 
levy  if  the  first  be  insufficient.  When  a  writ  is  issued 
directing  the  sale  of  property  previously  taken  in  exe- 
cution, the  officer  who  issues  the  writ  shall,  if  requested 
by  the  person  entitled  to  the  benefit  thereof,  or  his  agent 
or  attorney,  add  thereto  a  command  to  the  officer  to 
whom  the  writ  is  directed,  that  if,  in  his  opinion,  the 
property  remaining  in  his  hands  not  sold  is  insufficient 
to  satisfy  the  judgment,  he  shall  levy  the  same  upon 
lands  and  tenements,  goods  and  chattels,  or  either,  of  the 
judgment  debtor,  as  the  law  permits,  sufficient  to  satisfy 
the  debt.    [51  v.  67,  ?  431 ;  8.  &  C.  1072.] 

See  g  5386n ;  33  O.  S.  85. 

}  6889.  Land  to  be  appraised  before  sale  by  three  firee- 
holders.  When  execution  is  levied  upon  lands  and  tene- 
ments, the  officer  who  makes  the  levy  shall  call  an 
inquest  of  three  disinterested  freeholders,  who  shall  be 
residents  of  the  county  where  the  lands  taken  in  exe- 
cution are  situate,  and  administer  to  them  an  oath  im- 
partially to  appraise  the  property  so  levied  upon,  upon 
a<itual  view ;  and  such  freeholders  shall  forthwith  return 
to  such  officer,  under  their  hands,  an  estimate  of  the  real 
value  of  the  property  in  money.  [51  v.  57,  J  432 ;  8.  &  C. 
1073.] 

Sale  in  chancery  requires  an  appraisement,  1  O.  509 ;  but  a 
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■ale  made  to  one  not  a  party  to  the  action,  without  an  appraise- 
ment, vests  in  him  a  good  title,  3  0. 187,  oyerruling  1  O.  27 ;  and 
want  of  appraisement  can  not  be  objected  to  after  confirmation, 
W.  4SS.  Court  can  not  correct  mistake  in  appraisement,  10  O.  8. 
567 ;  but  mistake  can  be  corrected  in  equity,  35  O.  8.  555.  Where 
there  are  two  executions  and  levies  of  the  same  date,  and  an 
appraisement  on  each,  and  a  second  appraisement  on  one,  no 
valid  sale  can  be  made  on  the  other  upon  such  second  appraise- 
ment, 2  O.  8. 406,  408.  In  sale  upon  execution  of  the  interest  of 
a  mortgagor,  the  appraisal  must  be  of  the  entire  estate,  8  O.  21 ; 
but  laud  appraised  as  an  entirety  may  be  sold  in  parcels,  19  O. 
19 ;  3  W.  L.  G.  245.  Return  of  sheriff  is  prima  facie  evidence  of 
the  amount  and  nature  of  the  appraisement,  29  O.  S.  636.  Keturn 
should  show  that  appraisers  are  residents  of  the  county,  1  Neb. 
409.  Keturn  need  not  embody  or  copy  the  appraisement^  2  O.  8. 
406.  Actual  view  by  appraisers  necessary,  10  W.  L.  J.  207.  Law 
in  force  at  time  of  sJEde  governs,  3  0. 187.  In  an  action  to  for^*- 
close  a  mortgage  and  marshall  liens,  a  court  is  not  authorized 
to  order  an  appraisement  "subject  to  a  certain  undetermined 
indebtedness/'  3  C.  G.  144. 

I  5390.  Copy  of  appraisement  to  be  deposited  with 
olerk.  When  the  ofScer  receiv.es  the  return  he  shall 
forthwith  deposit  a  copy  thereof  with  the  clerk  of  the 
court  from  which  the  writ  issued,  and  immediately 
advertise  and  sell  such  real  estate,  agreeably  to  the  pro- 
visions of  this  chapter.    [51  v.  57,  §433 ;  S.  &  C.  1073.] 

Copy  of  appraisement  must  be  deposited  with  clerk  jDcfore 
advertisement  or  sale  will  be  set  aside  on  motion,  3  W.  L.  M.  319. 
Such  defect,  after  confirmation,  would  not  impair  purchaser's 
title,  2  D.  503.  Copy  of  appraisement  deposited  witn  clerk  can 
not  be  considered  by  the  reviewing  court,  unless  embodied  in  a 
bill  of  exceptions.  29  O.  S.  636. 

1 5391.  Extent  of  lien.  Lands  not  to  be  sold  for  leia 
than  two-thirde  of  appraiiement,  except  for  debts,  eto., 
due  state.  If,  upon  such  return,  it  appear  by  the  in- 
quisition that  two-thirds  of  the  appraised  value  of  the 
lands  and  tenements  so  levied  upon  is  sufficient  to  satisfy 
the  execution,  with  costs,  the  judgment  on  which  the  exe- 
cution issued  shall  not  operate  as  a  lien  on  the  residue 
of  the  debtor's  estate,  to  the  prejudice  of  any  other  judg- 
ment creditor;  but  no  tract  of  land  shall  be  sold  for  less 
than  two-thirds  of  the  value  returned  in  the  inquest; 
and  nothing  in  this  section  contained  shall  affect  the  sale 
of  lands  by  the  state;  but  all  lands,  the  property  of 
individuals  indebted  to  the  state  for  any  debt  or  taxes, 
or  in  any  other  manner,  except  for  loans  heretofore  au- 
thorized by  the  legislature,  ^all  be  sold  without  valu- 
ation, for  the  discharge  of  such  debt  or  taxes,  agreeably 
to  the  laws  for  such  case  made  and  provided.  [51  ▼,  57, 
}434;  S.  AC.  1073.] 

Sale  for  debt  due  state  without  valuation,  2  O.  S.  828;  see  7 
C.  C.  285. 
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i  5898.  Propertj  of  Mrtain  offieen  to  bo  lold  without 
Talvation.  If  the  property  of  a  clerk,  sheriff,  coroner, 
justice  of  the  j>eiice,  or  constable,  or  of  a  collector  of  statcL 
county,  municipal  corporation,  or  township  tax,  be  leviea 
on,  for  or  on  account  of  any  money  by  him  collected  or 
received  in  his  official  capacity,  the  property  so  leyied  on 
shall  be  sold  without  valuation.  [61  v.  67,  |  435;  8.  <&  C. 
1074.] 

{  6398.  Hotioo  of  lalo  of  lands.  Lands  and  tenements 
taken  in  execution  shall  not  be  sold  until  the  officer 
causes  to  be  given  public  notice  of  the  time  and  place  of 
sale,  for  at  least  thirty  days  before  the  day  of  sale,  by 
advertisement  in  a  newspaper  printed  and  of  general 
circulation  in  the  county,  or,  if  no  newspaper  is  printed 
in  the  county,  in  a  newspaper  of  general  circulation 
therein,  and  by  putting  up  an  advertisement  of  the  same 
upon  the  court-house  door,  and  in  ^ve  other  public 
places  in  the  county,  two  of  which  shall  be  in  the  town* 
ship  where  the  lanas  and  tenements  are  situate ;  when 
the  advertisement  is  made  in  a  newspaper  published 
weekly,  it  shall  be  sufficient  to  insert  it  in  five  consecu- 
tive numbers  thereof ;  but  if  there  is  published  both  a 
daily  and  weekly  edition  of  the  newspaper  selected  for 
such  advertisement,  and  the  circulation  of  the  daily  in 
the  county  exceeds  that  of  the  weekly,  or^  if  the  lands 
and  tenements  taken  in  execution  are  situate  in  any 
city  in  this  state,  and  there  is  published  both  a  daily  and 
weekly  edition  of  the  newspaper  selected  for  such  adver- 
tisement, and  the  circulation  of  the  daily  in  such  city 
exceeds  that  of  the  weekly,  it  shall  be  sufficient  to  pub- 
lish the  advertisement  in  the  daily  once  a  week,  for  five 
consecutive  weeks,  before  the  day  of  sale,  each  insertion 
to  be  on  the  same  day  of  the  week ;  but  the  expense  of 
such  publication  in  a  daily  newspaper  shall  not  exceed 
the  cost  of  publishing  the  same  in  a  weekly  newspaper; 
and  all  sales  made  without  such  advertisement  shall  be 
set  aside,  on  motion,  by  the  court  to  which  the  execution 
is  returnable.     [56  v.  242,  i  436 ;  8.  &  C.  1074.] 

When  a  newspaper  is  printed  in  the  county,  it  is  sufficient  for 
the  sheriff  to  advertise  sales  upon  execution  in  it,  and  it  is  not 
required  that  he  should  put  up  notices  on  the  door  of  the  court- 
house and  at  other  places,  2  0. 78 ;  7  Neb.  459 ;  8  Id.  482.  In  com- 
Suting  the  time  for  which  notice  of  a  sale  on  execution  should 
e advertised  before  the  day  of  sale,  as  prescribed  in  this  section, 
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the  day  on  which  the  notice  was  first  published  may  be  in- 
cluded, and  the  day  of  sale  must  be  excluded,  g  4951  does  not 
apply  in  such  case.  When  the  notice  is  published  in  a  daily 
paper,  as  authorized  by  this  section,  it  is  sufficient  if  the  first 
puDlication  be  thirty  days  before  the  day  of  sale,  25  O.  S.  186. 
Where  notice  of  the  time  and  place  of  sale  by  a  sheriff  is  adver- 
tised for  thirty  days  before  the  day  of  sale  in  a  weekly  newspaper, 
it  is  no  objection  that  the  first  number  containing  the  notice 
was  printed  and  published  in  advance  of  the  day  of  the  week 
on  wnich  the  publication  was  usually  made,  29  O.  S.  636.  Where 
an  advertisement  of  a  judicial  sale  is  published  in  a  semi-weekly 
newspaper,  it  is  not  necessary  that  each  insertion  should  be  on 
the  same  day  of  the  week ;  but  where  an  advertisement  of  a  ju- 
dicial sale  is  published  in  a  daily  newspaper,  and  each  insertion 
is  not  on  the  same  day  of  the  week,  this  is  not  a  mere  irregularity 
in  the  proceedings,  but  is  such  a  defect  as  that  a  motion  to  set 
aside  the  sale  made  thereunder  on  that  ground,  made  before 
confirmation,  should  be  sustained,  1 C.  C.  R.  569. 

J  5394.  Publication  of  notice  in  German  newspapers. 
In  any  county  wherein  is  published  and  printed  a 
newspaper  in  the  German  language,  and  which  has 
a  circulation  of  at  least  five  hundred  and  fifty  copies 
to  bona  fide  subscribers  within  the  county,  the  notice 
required  by  the  preceding  section  shall,  in  addition 
to  the  publication  therein  required,  be  published  in 
such  newspaper  in  the  German  language,  for  the 
same  time  and  in  the  same  manner,  if  the  appraised 
value  of  the  property  to  be  sold  exceeds  five  hundred 
dollars,  and  if  two  or  more  such  papers  are  printed 
and  published  therein,  the  publication  may  be  in 
either,  but  the  court  shall,  on  motion  of  the  plain- 
tiff or  defendant,  and  may  without  motion,  for  good 
cause,  dispense  with  such  publication,  and  in  any 
county  the  court  may,  if  it  deem  the  interests  of 
the  defendant  require  it,  direct  the  publication  of 
the  notice  in  a  newspaper  printed  in  uie  Bohemian 
language,  in  addition  to  the  publication  re<^uired  by 
the  preceding  section;  but  no  error  or  inistake  in 
translation,  or  in  any  publication  authorized  by  this 
section,  shall  delay  proceedings,  or  affect  the  title 
of  the  property  sold,  and  if  any  such  error  or  mis- 
take occur  by  the  negligence  of  the  publisher,  he 
shall  not  be  entitled  to  compensation  for  the  publi- 
cation.   [88  V.  267.1 

2  6396.    Return  of  the  writ  and  record  thereof.    The 

sheriff  shall  indorse  on  the  writ  his  proceedings 
thereon,  and  the  clerk  shall  immediately,  upon  the 
return  thereof,  record  at  length,  in  the  execution 
docket,  or  other  docket  provided  for  that  purpose,  all 
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such  indorsements ;  and  the  record  shall  be  held  to 
be  a  part  of  the  record  of  the  court.  [46  v.  96,  2  1 :  49 
V.  25,  J  1 ;  S.  &  C.  1148,  1149.] 

The  failure  of  the  sheriff  to  file  In  the  clerk's  office  his  retnrn 
on  an  alias  order  of  sale  within  sixty  days  from  the  date  of  issuing, 
is  not  such  an  irregularity  or  neglect  In  the  proceedings  as  wul 
be  regarded  on  error  after  confirmation  of  a  sale  thereunder.  1 
C.  C.  569.  • 

J  6396.  J>vLty  Of  Sheriff  when  money  made  wltbout 
■ale  of  real  estate.  If  the  sheriff  collect  any  part  of  a 
judgment  by  virtue  of  an  execution,  without  the  sale 
of  real  estate,  he  shall  pay  the  same  to  the  judgment 
creditor,  or  his  attorney,  upon  demand  made  there- 
for at  his  office ;  and  if  the  execution  be  fully  satis- 
fied, he  shall  return  it  within  three  days  after  he  has 
cdllected  the  money  thereon.  [54  v.  104,  S  1 ;  S.  &  0. 
1153.] 

Bherttt  is  bound  to  pay  over  money  returned  as  paid  down 
at  sale,  16  O.  8.  382.  That  he  takes  notes  in  his  own  name  does 
not  alter  his  liability,  16  O.  S.  389. 


^  Q397.  Purohaser  fidllng  to  pay  pnniihed  as  Ibr  eon- 
tempt.  The  court  from  which  any  execution  or  order 
of  sale  issues  shall,  upon  notice,  and  motion  of  the 
officer  who  makes  the  sale,  or  of  an  interested  party, 
punish  as  for  contempt  any  purchaser  of  real  prop- 
erty who  fails  to  .pay  the  purchase  money  therefor. 
[76  V.  27,  J  1.] 

A  ludgment  creditor  can  not  maintain  an  action  against  the 

Surchaser  of  real  estate  at  sheriff's  sale  to  recoyer  damages  for 
le  breach  of  the  contract  of  sale.  29  O.  S.  529. 
i  6398.  Confirmation  of  sale.  Order  for  deed.  If,  uj^n 
the  return  of  any  writ  of  execution,  for  the  satisfaction 
of  which  lands  and  tenements  have  been  sold,  it  be 
found  by  the  court,  on  careful  examination  of  the  pro- 
ceedings of  the  officer,  that  the  sale  has  been  made,  in  all 
respects,  in  conformity  to  the  provisions  of  this  title,  the 
clerk  shall  be  directed  to  make  an  entry  on  the  journal 
that  the  court  is  satisfied  of  the  legality  of  such  sale, 
and  that  the  officer  make  to  the  purchaser  a  deed  for  the 
lands  and  tenements;  and  the  officer,  on  making  the 
sale,  may  retain  the  purchase  money  in  his  hands  until 
the  court  examines  his  proceedings,  when  he  shall  pay 
the  same  to  the  person  entitled  thereto  agreeably  to  the 
order  of  the  court.    [51  v.  57,  §  437 ;  S.  &  C.  1074.] 

The  proceedings  of  the  sheriff  must  be  examined  and  ap- 
proved by  the  court,  and  an  order  directing  it  obtained  before 
the  execution  of  a  deed,  and  if  this  course  be  not  shown  to  have 
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been  pnrsued  a  deed  by  tbe  sheriff  to  the  purchaser  will 
not  be  received  as  evidence  of  title,  1  O.  278.  On  a  motion  to 
confirm  a  sale,  the  court  has  discretionary  {towers,  and  if  it 
appear  that  the  notice  was  published  in  a  paper  not  of  general 
circulation  in  the  county  it  may  refuse  to  confirm  the  sale,  16 
0. 663 ;  but  on  such  motion  the  court  can  only  look  to  the 
execution  and  proceedings  under  it,  and  can  not  look  into 
irregularities  in  obtaining  the  judgment  or  in  the  order  award- 
ing execution,  2  O.  360 ;  see  2  C.  S.  C.  R.  261 ;  9  O.  37.  Payment 
of  judgment  prevents  confirmation,  42  O.  S.  292 ;  but  a  defect  in 
description  not  affecting  the  price  does  not,  29  O.  B.  636.  Pur- 
chaser not  objecting  not  excused  by  delay  resulting  in  deprecia- 
tion of  property,  15  O.  S.  548.  Confirmation  will  not  be  made 
after  an  appeal,  10  O.  S.  617.  An  appeal  does  not  lie  from  an 
order  connrming  or  refusing  to  connrm  a  sale,  13  O.  S.  574 ;  nor 
from  an  order  of  the  probate  court  setting  aside  a  sale  made  by 
an  assignee  for  the  benefit  of  creditors,  81  O.  S.  201 ;  nor  in  par- 
tition, 10  Rec.  485.  Confirmation  refused  for  combination  of 
bidders,  10  0. 476;  2  D.  213;  for  misapprehension  as  to  terms  ^n 
which  sale  was  made,  7  O.  (Pt.  2)  49.  Sale  on  election  day  set 
aside,  4  Bull  912 ;  set  aside  for  mistake  as  to  identity  of  subject 
matter  of  sale,  11  Bull  56;  but  after  confirmation,  fraud  in  bid- 
ding can  not  be  set  up  by  purchaser,  1  Clev.  R.  6 ;  see  2  C.  8.  C.  R. 
201 ;  nor  mistake  or  uncertainty  in  order,  29  O.  S.  651.  Confirma- 
tion is  res  adjvdiccUa,  15  O.  S.  548.  Resale  not  at  purchaser's  risk, 
unless  so  ordered,  29  O.  S.  529.  Rights  of  purchaser,  11  Bull  13, 
31 ;  19  Bull  221.  Where  an  order  confirming  a  sale  made  by  the 
sheriff  to  a  plaintiff  in  execution,  is  reversed  on  error  after  the 
execution  oi  the  sheriff's  deed  and  before  any  legal  convey- 
ance by  the  purchaser,  the  title,  if  any,  acquired  oy  tne  sheriff's 
deed  is  divested  by  the  order  of  reversal,  15  O.  S.  337.  The  levy 
of  an  execution  in  favor  of  a  judgment  creditor  of  a  pur- 
chaser at  master  commissioner's  sale  levied  on  the  premises 
bought  at  said  sale  after  confirmation  and  order  for  deed  but 
before  the  purchaser  had  possession  or  a  deed  of  the  same  is  in- 
valid, 40  O.  S.  117.  Where  an  order  confirming  a  sale  made 
under  a  decree  of  foreclosure  to  a  mortgagee  who  is  a  party  is 
at  the  same  time  vacated,  and  the  sale  set  aside,  the  insurable 
interest  of  the  mortgagor  In  possession  is  the  same  in  the 

Sroperty  as  if  such  sale  and  confirmation  had  not  been  made, 
J  O.  8.  672. 

2  6898a.  Bight  of  Judgment  debtor  to  redeem  at  any 
time  prior  to  oonflrmation.  That  in  all  sales  of  real 
estate  on  execution  or  order  of  sale  the  judgment 
debtor  may,  at  any  time  before  the  confirmation  of 
the  sale  thereof,  redeem  the  same  from  such  sale  by 
depositing  in  the  hands  of  the  clerk  of  the  court  to 
which  such  execution  [or  order]  is  returnable,  the 
amount  of  the  judgment  or  judgments  or  decree  upon 
which  such  lands  were  sold,  with  all  costs,  including 
poundage,  together  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  on  the  purchase  money  from 
the  day  of  sale  to  the  time  of  making  such  aeposit, 
or>  if  the  same  is  made  in  vacation,  to  the  first  day 
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of  the  next  term,  except  where  the  judgment  credi- 
tor is  the  purchaser,  then  only  interest  at  said  rate 
on  the  excess  above  his  claim ;  and  the  court  shall 
thereupon  make  an  order  setting  aside  such  sale,  and 
apply  said  deposit  to  the  payment  of  such  judgment 
or  judgments  or  decree  and  costs  aforesaid,  and 
award  such  interest  to  the  purchaser,  who  shall  re- 
ceive from  the  officer  making  such  sale  the  purchase 
money  paid  by  him,  and  the  interest  aforesaid  from 
said  clerk ;  but  nothing  in  this  supplementary  sec- 
tion contained  shall  be  neld  to  take  away  the  power 
of  the  court  to  set  aside  such  sale  for  any  reason  for 
which  the  same  might  have  been  set  aside  prior  to 
the  enactment  hereof.    [85  v.  283.] 

}  6399.  When  master  oommlssloner  may  convey  real 
estate.  Real  property  may  be  conveyed  by  a  master 
commissioner  or  special  master  only, 

[1]  When,  by  an  order  or  judgment  in  an  action  or 
proceeding,  a  party  is  ordered  to  convey  such  prop- 
erty to  another,  and  he  neglects  or  refuses  to  compter 
with  the  order  or  judgment,  and  the  master  is  di- 
rected to  convey  on  failure  of  the  party  to  comply 
with  the  order. 

[2]  When  specific  real  property  is  sold  by  a  mas- 
ter under  an  order  or  judgment  of  the  court ;  but  no 
court  within  this  state  shall  make  or  issue  an  order 
to  any  master  commissioner  for  the  sale  of  any  real 
estate,  unless  there  exist  some  special  reason  or  rea- 
sons why  the  sale  of  said  real  estate  should  not  be 
made  by  the  sheriflf  of  the  county  where  said  decree 
or  order  shall  be  made,  which  said  reason  or  reasons, 
if  the  court  shall  find  any  such  to  exist,  shall  be  em- 
bodied by  said  court  in  and  made  part  of  its  judg- 
ment, order  or  decree  ordering  such  sale.  [81  v.  194 ; 
51  V.  57,  §595;  S.  &  C.  1057.] 

An  order  of  sale  to  the  "  sheriff  or  master,"  without  naming 
him,  and  executed  by  a  master,  Is  good  after  oonflrmatioiH  29 
O.  S.  651. 

i  5400.  When  sheriff  may  act  as  and  for  master  oom- 
mlssloner. A  master  commissioner  or  special  master  who 
sells  real  property  shall  have  the  same  power  to  admin- 
ister oaths  that  is  conferred  upon  the  siierifi';  a  sheriff 
may  act  as  a  master  commissioner,  and  shall,  also,  on 
notice,  and  for  a  reasonable  compensation  to  be  paid  by 
the  master  commissioner  out  of  his  fees^  attend  and  make 
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sale  for  any  such  commissioner  who,  by  reason  of  sick- 
ness, is  unable  to  attend ;  and  sales  made  bj  a  master 
shall  conform,  in  all  respects,  to  the  laws  regulating  sales 
of  lands  upon  execution.  [43  v.  87,  §  1 ;  51  v.  57,  i  396; 
72  V.  68,  §  1 ;  S.  &  C.  1057, 1148.] 

Investment  of  balance  of  fund  by  order  of  court ;  sheriff's  lia- 
bility, 43  O.  S.  380. 

{  5401.  Deed  of  sheriff,  master,  eto.  Beoitals.  An  of- 
ficer, including  a  master  commissioner  and  a  special 
master,  who  sells  real  property,  shall,  on  confirmation 
of  the  sale,  make  to  the  purchaser  a  deed,  which  shall 
contain  the  names  of  the  parties  to  the  judgment,  the 
date  and  amount  of  the  judgment,  the  substance  of 
the  execution  or  order  on  which  the  property  was  sold, 
the  substance  of  the  officer's  return  thereon,  and  the 
order  of  confirmation ;  and  the  deed  shall  be  executed, 
acknowledged,  and  recorded  as  is  provided  with  respect 
to  other  deeds.  [51  v.  57,  ^  397,  438 ;  S.  &  C.  1057, 
1075.] 

Execution  of  deed  by  deputy  sufficient,  4  O.  88.  Under  act 
1811,  acknowledgment  before  justice  sufficient.  15  0. 736.  Under 
act  1795,  acknowledgment  must  be  in  open  court,  1  O.  281.  It  is 
sufficient  that  a  sheriff's  deed  recites  so  much  of  the  execution 
and  proceedings  as  show  a  clear  and  undoubted  authority  for 
the  execution  of  the  deed,  8  0. 128;  10  O.  433. 

i  5402.  Effect  of  deed  of  sheriff,  master,  etc.  The 
deed  shall  be  prima  facie  evidence  of  the  legality  and 
regularity  of  the  sale ;  and  all  the  estate  and  interest 
of  the  person  whose  property  the  officer  so  professed  to 
sell  and  convey,  whether  that  interest  existed  at  the  time 
the  property  became  liable  to  satisfy  the  judgment,  or 
was  acquired  subsequently,  shall  be  thereby  vested  in 
the  purchaser.     [51  v.  57,  i  438 ;  S.  &  C.  1075.] 

A  sheriff's  deed  takes  effect  from  the  day  of  sale,  and  passes 
the  interest  the  judgment  debtor  had  at  the  time  of  the  levy  ii 
O.  235.  And  its  recitals  of  the  judgment,  execution,  levy,  and 
sale  are  prima  facie  evidence  that  the  land  it  conveys  was  levied 
upon  and  sold ;  but  such  evidence  may  be  rebutted  by  other 
evidence  that  the  land  levied  upon  and  sold  is  not  the  land  cov- 
ered by  the  deed,  6  O.  5&.  At  sheriff's  sale  the  rule  of  caveat 
emptor  applies  and  the  purchaser  takes,  subject  to  every  lien 
that  could  be  asserted  against  debtor,  2  O.  S.  36;  5  0. 49;  19  O. 
21.  If  land  be  sold  by  virtue  of  an  execution  upon  a  judgment 
against  several  defendants  only  a  part  of  whom  have  been 
served  by  summons,  a  title  to  a  proportion,  if  not  the  whole 
will  pass  to  a  purchaser  at  the  sheriff's  sale.  16  O.  271.  The  pur- 
chaser at  sheriff's  sale  without  notice  of  a  dormant  equity  prior 
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to  tbe  return  of  the  execution^  takes  title  as  a  bona  fide  pur* 
chaser  without  notice,  although  the  sheriff's  deed  bears  date 
subsequent  to  actual  notice  given  after  the  sale,  14  O.  286.  When 
the  creditor  wbose  debt  is  secured  by  mortgage  recovers  judg- 
ment for  the  same  debt,  takes  out  execution  and  causes  the 
mortgaged  premises  to  be  sold,  the  purchaser  takes  an  inde- 
feasable  title,  although  the  money  made  is  not  sufficient  to 
satisfy  the  entire  debt,  15  O.  84 ;  15  O.  468.  As  to  taxes,  3  O.  8. 
277 ;  13  O.  S.  201.  Parol  evidence  to  prove  mistake,  35  O.  S.  556. 

§  6408.  Printer'!  foei  may  be  required  in  advanee. 
The  officer  who  makes  a  levy,  or  holdis  an  order  of  sale, 
may,  before  giving  notice  of  the  sale,  demand  of  the 
plaintiff,  his  agent  or  attorney,  the  fees  of  the  printer  for 
publishing  such  notice ;  and  in  such  case  the  officer  shall 
not  be  required  to  make  such  publication  until  the  fees 
are  paid.    [51  v.  57,  R  439,  440 ;  S.  &  C.  1078.] 

2  6404.  Where  sales  take  place.  Officer  or  appraiser 
can  not  purchase.  All  sales  of  lands  or  tenements  un- 
der execution  or  order  of  sale  shall  be  held  in  the  countj 
in  which  such  lands  and  tenements  are  situate,  and  at 
the  court-house,  unless  otherwise  ordered  by  the  court ; 
and  purchases  of  real  or  personal  property,  by  the  officer 
making  sale  thereof,  or  by  an  appraiser  of  such  property, 
shall  be  considered  fraudulent  and  void;  but  this  section 
shall  not  affect,  unless  for  fraud,  sales  by  executors,  ad- 
ministrators, or  guardians,  prior  to  Marcn  29, 1841.  [39 
T.  42,  gj  1,  2;  51  V.  57,  i  441 ;  S.  &  C.  1079, 1147.] 

Purchase  by  appraiser  voidable  only,  14  O.  S.  80;  by  executors 
etc.,  8  O.  57.  Altnough  one  executor  can  not  purchase  at  a  sale 
by  his  co-executors  yet  such  a  sale  may  be  executed  with  the 
subsequent  assent  and  ratification  of  the  heirs,  10  0. 118.  An 
administrator  can  not  be  directly  or  indirectly  interested  as  a 
purchaser  at  his  own  sale  of  lands  of  the  intestate,  neither  can 
he  act  as  the  agent  of  others  with  a  view  of  making  profits  out 
of  such  purchases  while  his  relation  as  trustee  is  still  subsist- 
ing, 27  O.  B.  160. 

§  6405.  Alias  execution  against  lands.  If  lands  and 
tenements  levied  on,  or  ordered  to  be  sold,  be  not  sold 
upon  one  execution,  other  executions  may  be  issued  to 
sell  the  same.    [51  v.  57,  §  442  J     8  C.  C.  269. 

26406.  Proceedings  when  creditors  direct  separate 
levies  to  be  made  on  separate  paroels  of  land.  When 
two  or  more  executions  come  to  the  hands  of  an  officer, 
and  it  is  necessary  to  levy  on  real  estate  to  satisfy  the 
same,  and  either  of  the  judgment  creditors,  or  his  as- 
signee, requires  the  officer  to  make  a  separate  levy  to 
satisfy  his  execution  or  executions,  the  officer  shall  obey 
the  direction;  but  the  officer  who  makes  the  levy  oa  be- 
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half  of  the  creditor  wiiose  execution  may,  by  the  pro- 
visions of  this  chapter,  be  entitled  to  a  preference,  shall 
have  the  choice  of  such  part  of  the  real  property  of  the 
judgment  debtor  or  debtors  as  will  be  sufficient,  at  two- 
thiras  of  the  appraised  value,  to  satisfy  the  same;  when 
two  or  more  executions,  which  are  entitled  to  no  prefer- 
ence as  to  each  other,  are  put  in  the  hands  of  the  same 
officer,  he  shall,  when  required,  levy  the  same  on  sep- 
arate parcels  of  the  real  property  of  the  judgment  debtor 
or  debtors,  if,  in  the  opinion  of  the  appraisers,  the  same 
may  be  divided  without  material  injury;  and  if  the  real 
property  of  such  debtor  or  debtors  be  not  sufficient,  at 
two-thirds  of  its  appraised  value,  to  satisfy  all  the  exe- 
cutions chargeable  tnereon,  such  part  of  the  same  shall 
be  levied  on,  to  satisfy  each  execution,  as  will  bear  the 
same  proportion  in  value  to  the  whole,  as  the  amount 
due  on  the  execution  bears  to  the  amount  of  all  the  exe- 
cutions chargeable  thereon,  as  near  as  may  be,  according 
to  the  appraised  value  of  each  separate  parcel.    [51  y. 

67.] 

7  Boll  148;  1  Ciev.  Rep.  86. 

}  5407.  Suooeiior'of  sheriff  may  make  deeds  for  landa 
sold  by  predeoessor.  If  the  term  of  service  of  the  officer 
who  makes  sale  of  any  lands  and  tenements  expires,  or 
if  such  officer  die,  be  absent,  or  unable  from  any  cause 
to  make  a  deed  of  conveyance  of  the  property  sold,  any 
successor  of  such  officer,  on  receiving  a  certificate  from 
the  court  from  which  execution  issued  for  the  sale  of  the 
lands  and  tenements,  signed  b^  the  clerk,  by  order  of  the 
court,  setting  forth  that  sufficient  proof  has  been  made 
that  the  sale  was  fairly  and  legally  made,  and,  on  tender 
of  the  purchase  money,  or  if  the  same,  or  any  part 
thereof,  nas  been  paid,  then,  on  proof  of  such  payment, 
and  tender  of  the  balance,  if  any,  may  execute  to  the 
purchaser,  or  his  legal  representative,  a  deed  of  con- 
veyance of  the  lands  and  tenements  sold;  and  such  deed 
shall  be  as  good  and  valid  in  law,  and  have  the  same 
effect,  as  if  the  officer  who  made  the  sale  had  executed 
the  same.    [51  v.  57,  §  444 ;  S.  &  C.  1079.] 

{  5408.  After  latisfitotion  of  execution,  balance  to  bo 
paid  to  defendant.  *  When,  on  an^  sale  made  as  aforesaid, 
there  is  in  the  hands  of  the  officer  more  money  than  is 
sufficient  to  satisfy  the  writ  or  writs  of  execution,  with 
interest  and  costs,  the  officer  shall,  on  demand,  pay  the 
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balance  to  the  defendant  in  execution,  or  his  legal  repre- 
sentatives.   [61  V.  67,  §  446 ;  8.  &  C.  1080.] 

The  owner  of  land  incumbered  by  a  judgment  lien  may  re- 
cover from  the  judgment  creditor  an  excess  over  the  balance 
due  on  the  judgment  received  by  the  latter  on  a  sale  under  a 
vendi,  40  O.  8.  253. 

§  6409.  Bevenal  of  judgment  not  to  affect  title  of  puv 
ohMor.  If  a  judgment,  in  satisfaction  of  which  lands 
or  tenements  are  sold,  be  thereafter  reversed,  such  re- 
versal shall  not  defeat  or  affect  the  title  of  the  purchaser; 
but. in  such  case  restitution  shall  be  made  hj  the  judg- 
ment creditor,  of  the  money  for  which  such  lands  or  ten- 
ements were  sold,  with  lawful  interest  from  the  day  of 
sale.     [51  V.  67,  §446;  S.  &  C.  1080.] 

14  0. 8. 349 ;  27  0. 8. 471.  Notice  to  a  purchaser,  at  administra- 
tor's sale  to  pay  debts,  that  an  effort  would  be  made  to  reverse 
the  order,  does  not  affect  the  purchaser's  title,  though  the  order 
is  subsequently  reversed,  3  O.  8.  389.  "  But  this  statutory  rule, 
which  applies  only  to  purchases  by  strangers,  does  not  apply  to 
a  mortgagee  who  is  a  party,  nor  where  the  order  of  sale  or  con- 
firmation is  reversed.  In  such  cases  the  rule  is  as  stated  in  Mc- 
Bain's  case,"  38  O.  8.  672.  676.  In  McBain's  case  it  was  held  that 
where  an  order  confirming  a  sale  to  a  party  is  reversed  after  a 
sheriff's  deed  has  been  executed,  the  title,  if  any,  of  the  pur- 
chaser is  divested  by  the  order  of  reversal,  15  0. 8. 337.  Mistake 
corrected  in  equity  after  confirmation,  see  35  0. 8. 555. 

i  6410.  Bemedy  of  porohaser  at  sale,  if  sale  inyalid. 
If,  upon  the  sale  of  property  on  execution,  the  title  of 
the  purchaser  is  invalid  oy  reason  of  a  defect  in  the  pro- 
ceedings, the  purchaser  may  be  subrogated  to  the  right 
of  the  creditor  against  the  debtor,  to  the  extent  of  the 
money  paid  and  applied  to  the  debtor's  benefit,  and,  to  the 
same  extent,  shall  have  a  lien  on  the  property  sold,  as 
against  all  persons,  except  bona  fide  purchasers  without 
notice;  but  this  section  shall  not  be  construed  to  require 
the  creditor  to  refund  the  purchase  money,  by  reason  of 
the  invalidity  of  any  such  sales.    [44,v.  114,  i  l.y 

2  N.  P.  415. 

g  6411.   Remedy  in  other  cases  of  Invalid  sales.    The 

last  section  shall  apply,  also,  to  all  sales  by  order  of 

court,  sales  by  executors,  administrators,  guardians, 

and  assignees,  and  to  all  sales  for  taxes.    [44  y.  114.] 

§i  5410,  5411,  apply  to  void  and  voidable  titles.  2  N.  P.  415 
Mortgagee  with  express  notice  is  not  a  iona  fide  purchaser 
without  notice  and  not  entitled  to  the  protection  afforded  such 
bona  fide  purchasers  by  this  section,  2  C.  G.  27.  Invalid  sale  of 
mortgaged  property  by  reason  of  failure  to  serve  defendant  em- 
bracedby  this  section,  33 O.  S.  270. 
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g  5412.  Prooeedingg  to  vacate  ntiifitotioii  of  jndgment. 
When  a  plaintiff  in  execation,  or  his  agent,  has,  in  good 
faiUi,  ordered  a  levy  of  execution  upon  property  not 
subiect  thereto,  and  the  same  has  been  sold  and  applied 
on  nis  judgment,  and  a  recovery  therefor  has  been  had 
against  him  by  the  owner  of  the  property,  the  person  so 
recovered  against,  and  having  paid  the  amount  so  recov- 
ered, may,  on  motion  in  the  court  having  oontrol  of  the 
judgiAent,  upon  giving  the  judgment  defendant  notice 
of  such  motion,  have  the  satisfaction,  so  made  from  the 
sale  of  the  property  on  execution,  vacated,  and  shall  be 
entitled  to  collect  the  judgment    [48  v.  97, 1 1 ;  11.1 

140.8.464.  ^  >•      »         J 

i  64ld.  Belief  of  of&oer  who  levies  upon  and  sells 
wrong  property  in  good  faith.  When  an  officer  to  whom 
an  execution  has  been  issued  upon  a  judgment  levies  the 
execution,  in  good  faith,  upon  property  not  subject 
thereto,  and  sells  the  same,  and  applies  the  proceeds  in 
satisfaction,  or  part  satisfaction,  oi  the  judgment,  and  a 
recovery  is  had  against  him  for  its  value,  the  officer, 
upon  payment  of  such  value,  and  on  motion  before  the 
Cioart  having  control  of  the  judgment,  and  a  showing  to 
the  court  that  due  notice  of  such  motion  has  been  given 
to  the  di&fendant  named  in  the  execution,  may  have  the 
satisfaction  of  such  judgment,  so  made  from  the  sale  of 
such  property,  vacated,  and  execution  shall  issue  there- 
for, for  the  use  of  such  officer  the  same  as  if  such  levy 
and  sale  had  not  been  made.    [48  v.  97, 2  2 ;  S.  <&  0. 1150.] 

25414.  Bemedy  when  defendant  or  sorety  eto.,  pays 
for  sneh  property.  When  a  defendant  in  a  judgment, 
or  a  surety  or  co-surety  of  such  defendant,  has,  by 
mistake,  directed  an  execution  issued  on  the  judg- 
ment to  be  levied  on  property  not  liable  to  such  ex- 
ecution, and  thereby  caused  such  judgment  to  be  wholly 
or  in  part  satisfied,  and  has  been  compelled  to  pay  the 
owner  of  such  property  therefor,  he  shall  be  adjudged  to 
have  the  same  rights  against  any  co-defendant  in  such 
judgpnent,  and  against  any  co-surety  or  principal,  in  re- 
spect of  the  debts  on  which  such  judgment  is  founded,  as 
though  such  satisfaction  had,  bv  due  process  of  law,  been 
made  out  of  the  property  of  such  defendant,  surety,  or  co- 
surety, so  directing  such  levy,  [48  v.  97,  {  3 ;  S.  <&  G.  1151.] 

2  5415.    When  judgment  losei  prefkrenee.    No  judg- 
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menty  on  which  execution  is  not  issued  and  leTied  before 
the  expiration  of  one  year  next  after  its  rendition,  shall 
operate  as  a  lien  on  the  estate  of  a  debtor  to  the  preju- 
dice of  any  other  bona  fide  judgment  creditor;  but  m  all 
cases  in  which  judgment  is  rendered  in  the  circuit  court 
or  supreme  court,  and  a  special  mandate  is  directed  to 
the  common  pleas  court  to  carry  the  same  into  execution, 
the  lien  of  the  judgment  creditor  shall  continue  for  one 
year  after  the  first  day  of  the  term  of  the  common  pleas 
court  to  which  such  mandate  is  directed,  or,  if  the  man- 
date be  entered  on  the  journal  in  vacation,  after  it  is  so 
entered ;  and  in  computing  such  period  of  one  year,  the 
time  covered  by  an  appeal  of  the  case,  or  by  an  injunc- 
tion against  the  execution,  or  by  proceedings  in  error,  or 
by  a  vacancy  in  the  office  of  sheriff  and  coroner,  or  by 
tne  inability  of  such  officers,  shall  be  excluded.  [82  v. 
35;  65  V.  202,  ?  447 ;  S.  &  S.  563.] 

Levy  must  be  mode  within  a  year  after  the  rendition  of  a 
judgment  to  retain  priority,  3  0. 135, 136.  366 ;  5  0. 808 ;  6  O.  90 ; 
9  0. 142.  A  junior  jad^ent  levied  within  the  year  has  a  pref- 
erable lien  to  a  seuior  judgment  levied  on  same  property  after 
the  year,  5  O.  898 ;  6  O.  30;  7  C.  C.  285 ;  and  an  order  of  court 
finding  such  senior  judgment  a  lien  and  fixing  the  order  of  pri- 
ority as  to  other,  than  existing  liens,  but  not  ordering  the  sale 
of  such  particular  real  estate  for  the  satisfaction  of  such  lien 
is  not  equivalent  to  levying  an  execution  thereon  within 
the  year.  Id.  A  levy  made  within  the  year  and  set  aside 
after  the  expiration  of  the  year  loses  its  lien  as  against  a 
subsequent  judgment  upon  which  a  levy  is  made  within  the 
year  and  continued  to  the  sale,  2  O.  65,  395 ;  8  0. 366 ;  and  when 
a  judgment  is  modified,  and  a  levy  set  aside  at  the  same  term, 
the  lien  of  the  judjgment  is  not  preserved  by  the  provisions  of 

S5360,  which  applies  only  to  modifications  after  the  term,  24 
.  S.  114.  Judgments  not  levied  within  the  year  rank  from  the 
date  of  levy,  5  0. 398.  The  lien  of  a  senior  judgment  which  has 
not  been  levied  within  the  year  will  not  be  defeated  by  a  sale 
upon  a  junior  mortgage  made  within  the  year  from  the  decree  of 
foreclosure,  16  0. 449.  As  between  a  senior  judgment  not  levied 
within  the  year,  an  intervening  mortgage,  and  a  junior  judg- 
ment levied  within  the  year,  the  senior  jadgment  has  the  first 
lien,  the  mortgage  the  second,  and  the  junior  judgment  the  last, 
14  O.  318 ;  16  O.  533.  A  mortgage  delivered  for  record  on  the  first 
day  of  the  term  of  court,  and  before  court  actually  convenes,  it 
has  been  held,  will  prevail  against  the  lien  of  a  judgment  recov- 
ered at  the  same  term,  16  O.  Ill,  534;  but  where  the  judges  had, 
under  a  statute,  fixed  10  o'clock  a.  h.  as  the  hour  for  the  com- 
menoement  of  the  term,  and  their  order  was  entered  on  the 
journal,  it  was  held  that  the  record  was  conclusive  as  to  the  hour 
when  the  term  began,  and  that  the  lien  of  a  judgment  was 
superior  to  that  of  a  mortgage  delivered  for  record  at  11  o'clock 
A.  M.,  although  the  fact  was  that  the  court  did  not  actually  con- 
vene tiU  afternoon.  17  O.  8. 231 ;  see  24  0.  S.  150.  A  levy  on  other 
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property  does  not  save  lien  on  specilic  projperty,  8  O.  ISO,  and  a 
levy  .on  property  of  principal  does  not  save  lien  on  that  of  surety, 
8  6.  135.  Section  requires  execution  to  be  issued  and  levied, 
U  C.  C.  424:  see  32  Bull  185. 

§  5416.  New  appraiBement  for  sale  on  execution.  When 
real  estate,  taken  on  execution  and  appraised,  and  twice 
advertised  and  offered  for  sale,  remains  unsold  for  want 
of  bidders,  the  court  from  which  the  execution  issued 
shall,  on  motion  of  the  plaintiff,  set  aside  such  appraise- 
ment, and  order  a  new  appraisement  to  be  made,  or  set 
aside  such  levy  and  appraisement,  and  award  a  new  execu- 
tion to  issue,  as  the  case  may  require;  and  when  such  real 
estate,  or  any  part  thereof,  has  been  three  times  appraised 
as  aforesaid,  and  thereafter  twice  advertised  and  offered 
for  sale,  and  then  remains  unsold  for  want  of  bidders, 
the  court  may  direct  the  amount  for  which  the  same  shall 
be  sold.     [65  v.  202,  §  447  ;  S.  <&  S.  563.] 

When  an  assignee  has  commenced  an  action  to  sell  the  realty 
of  the  assignor  as  provided  in  g  6351,  the  provisions  of  this  sec- 
tion apply  to  subsequent  proceedings  to  sell  under  the  decree 
therein  made,  40  O.  S.  330, 331.  An  order  of  sale  in  a  proceeding 
to  foreclose  a  mortgage  is  not  an  execution  within  the  purview 
of  g  5416 ;  6  C.  C.  62.  When  premises  are  ordered  to  be  sold  in 
such  a  proceeding  and  have  been  three  times  appraised  by  order 
of  the  court  and  thereafter  twice  advertised  and  offered  for  sale 
and  then  remain  unsold  for  want  of  bidders,  the  court  is  not 
empowered  to  direct  the  amount  for  which  the  same  shall  be 
sold.  Id. 

g6417.  Hew  appraisement.  Terms.of  sale  of  mortgaged 
premises.  When  premises  are  ordered  to  be  sold,  and, 
having  been  twice  advertised  and  offered  for  sale,  remain 
unsold  for  want  of  bidders,  the  court  from  which  the 
order  of  sale  issued  shall,  on  motion  of  the  plaintiff  or 
defendant,  order  a  new  appraisement,  and  may  also  order 
that  the  land  be  sold  on  time^  as  follows :  One-third  cash 
in  hand,  one-third  in  nine  months  from  the  day  of  sale, 
and  the  remaining  third  in  eighteen  months  from  the 
day  of  sale,  the  deferred  payments  to  draw  six  per  cent, 
interest,  and  to  be  secured  by  mortgage  on  the  oremisefi, 
[67  V.  114,  i  374.] 

i  5418.  When  exeontions  to  be  retnmed.  The  officer 
to  whom  a  writ  of  execution  is  directed  shall  return 
such  writ  to  the  court  to  which  it  is  returnable  within 
sixty  days  from  the  date  thereof.  [51  v.  57,  ?  448 ;  S.  &  C. 
1083.] 

And  it  is  error  for  the  court  under  the  authority  of  which  it 
is  issuedi  without  any  return  thereof,  to  order  the  same  writ  to 
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"be  extended :  and  a  sale  made  on  such  extended  writ  after  the 
expiration  of  the  sixty  days  should  be  set  aside,  2  C.  C.  R.  330. 
If  such  sale  is  confirmed,  a  reviewing  court  may  set  aside  such 
sale  and  confirmation,  Id.;  but  it  was  held  that  the  failure  of 
the  sheriff  to  file  in  the  clerk's  office  his  return  on  an  aliai  order 
of  sale  within  sixty  days  from  the  date  of  issuing  was  not  such 
an  irregularity  or  n^Iect  in  the  proceedings  as  would  be  re- 
garded on  error  after  a  confirmation  of  sale  thereunder,  1  C.  C.  R. 
569.  An  amendment  of  the  return  may  be  made,  but  it  must  be 
made  within  a  reasonable  time,  and  rests  in  the  sound  discre- 
tion of  the  court,  4  O.  59.  It  can  not,  however,  be  amended  so 
as  to  affect  prior  levies  or  liens,  13  O.  220;  and  if  an  amendment 
is  made,  the  lien  will  only  operate  as  to  third  persons  from  the 
date  of  amendment,  Id.  Aa  between  parties,  privies,  and  the 
officer,  except  where  the  latter  is  charged  upon  its  falsity,  the 
return  is  matter  of  record  and  therefore  conclusive,  4  0. 135, 137, 
and  before  it  can  be  controverted  there  must  be  direct  proceed- 
ings against  the  officer.  No  collateral  Impeachment  is  permit- 
ted, 2  T>.  318,  but  the  date  of  the  return  is  not  conclusive,  10 
O.  S.  28,  and  a  defect  In  the  description  in  a  levy  may  be  sup- 
plied by  parol  evidence,  8  O.  272;  6  0. 522.  On  Inlunctlon  io 
stay  execution  after  a  levy  on  chattels,  the  sheriff  is  bound  to 
restore  the  chattels  levied  on  to  the  owner,  3  O.  449. 

i  6419.  How  judgment  Rgainst  principal  and  inrety 
•nterod.  When  judgment  is  rendered  in  a  court  of  rec- 
ord within  this  state,  upon  an  instrument  of  writing  in 
which  two  or  more  persons  are  jointly  or  severally 
bound,  and  it  is  made  to  appear  to  the  court,  by  parol 
or  other,  testimony,  that  one  or  more  of  the  persons  so 
bound  signed  the  same  as  surety  or  bail  for  his  or  their 
co-defendant,  the  clerk  of  such  court,  in  recording  the 
judgment  thereon,  shall  certify  which  of  the  defendants 
18  principal  debtor,  and  which  surety  or  bail ;  the  clerk 
shall  issue  execution  on  such  judgment,  commanding 
the  officer  to  cause  the  money  to  l^  maae  of  the  goods 
And  chattels,  lands  and  tenements,  of  the  principal  debtor^ 
or,  for  want  of  sufficient  property  of  the  principal  debtor 
to  make  the  same,  that  he  cause  the  same  to  be  made 
of  the  goods  and  chattels,  lands  and  tenements,  of  the 
surety  or  bail ;  and  the  property,  both  personal  and  real, 
of  the  principal  debtor,  within  the  jurisdiction  of  the 
court,  shall  be  exhausted  before  any  of  the  property  of 
the  surety  or  bail  shall  be  taken  in  execution.  [51  v.  57, 
;  449 ;  a  <&  C.  1083.] 

The  consent  of  parties  to  a  judgment  in  open  court  at  the 
time  it  is  rendered,  that  one  or  more  of  the  defendants  may  be 
oertlfled  as  sureties,  Is  sufficient,  36  O.  S.  155.  The  omission  to 
make  the  certificate,  11  0. 310,  or  refusal  of  the  court  to  make  it, 
3  Bull  547  (but  see  obiter  11  O.  310),  can  not  be  corrected  by  a 
proceeding  in  error.   If  sureties  neglect,  when  Judgment  is  ren- 
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dered,  to  cause  the  entry  to  t>e  made,  chancery  will  not  compel 
the  judgment  creditor  to  first  exhaust  the  property  of  the  prin- 
cipal, 16  0. 27.  Yet  if,  with  a  knowledge  of  the  suretvship,  the 
Jadgment  creditor  levies  upon  unincumbered  land  of  the  prin- 
cipal debtor,  and  afterwards  abandons  the  levy  without  the  con- 
sent of  the  surety,  the  surety  will  be  discharged  to  the  extent  of 
the  value  of  the  land  released  from  the  levy,  40  O.  8. 446.  Such 
finding  by  the  court  and  certificate*  in  the  judgment  showing 
who  are  principals  and  who  are  sureties  do  not  conclude  the 
parties  in  a  subsequent  action  for  contribution ;  and  tlie  effect 
of  such  finding  and  certificate  is  not  changed  by  the  fact  that 
the  defendants  appeared  at  the  trial  and  filed  answers,  in  which 
each  alleged  that  the  others  were  principal  debtors,  25  O.  8. 89. 
Where  the  holder  of  a  joint  and  several  ooligation  elects  to  sue 
one  of  the  obligors  who  is  only  a  surety' thereon,  it  is  not  com- 
petent for  the  defendant,  by  cross-petition  or  otherwise,  to  bring 


In  his  principal  for  the  purpose  of  having  the  relation  of  princi- 
pal and  surety  certified  under  this  section,  although  the  holder 
knew  that  such  relation  existed,  31  0. 8.  665.    Refusal  of  court 


to  grant  motion  of  defendant  askix^  that  it  be  certified  that  one 
of  the  defendants  was  principal  and  the  other  surety,  is  not  sub- 
ject to  review  on  error.  3  Bull  547. 

^5420.  AppraiBdrs*  fees.  Penalty  for  neglecting  to 
ler^e  ae  appraiser.  Each  appraiser  of  real  estate  under 
the  proyisions  of  this  chapter  shall  receive  fifty  cents  per 
day  for  his  services,  to  be  collected  on  the  execution  by 
virtue  of  which  the  property  appraised  was  levied  on; 
and  when  any  freeholder,  summoned  as  an  appraiser, 
fails  to  appear  at  the  time  and  place  appointed  by  the 
officer,  and  discharge  his  duty  as  appraiser,  he  shall,  on 
comnlaint  made  to  a  justice  of  the  peace  of  the  township 
in  which  he  resides,  forfeit  and  pay  the  sum  of  fifty 
cents  for  every  such  neglect,  unless  he  render  a  reason- 
able excuse,  which  shall  be  collected  by  the  justice,  and 
paid  into  the  township  treasury,  for  the  use  of  the  town- 
ship.   [51  V.  57,  {450 ;  a  i&  C.  1084.] 

{6421.  Sxeention  issued  to  aaofher  oonnty  may  bo 
votunod  by  mail.  When  execution  is  issued  in  nnj 
county,  and  directed  to  the  sheriff  or  coroner  of  another 
county,  the  sheriff  or  coroner  having  the  execution  may, 
after  having  discharged  all  the  duties  required  of  him 
by  law,  transmit  such  execution,  by  mail,  to  the  clerk 
of  the  court  who  issued  it ;  and  on  proof  made  by  such 
sheriff  or  coroner  that  the  execution  was  mailed  soon 
enough  to  have  reached  the  office  where  it  was  issued 
within  the  time  prescribed  by  law,  he  shall  not  be  liable 
for  any  amercement  or  penalty  if  it  does  not  reach  the 
office  in  due  time.    [51  v.  57,  i  454 ;  S.  &  C.  1086.] 

{  M82.    Xonoy  not  to  bo  forwarded  by  mail,  unless,  oto. 
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No  sheriff  or  coroner  shall  forward  by  mail  aD^  money 
made  on  such  ezecntion,  unless  he  be  specially  in* 
structed  to  do  so  by  the  plaintiff,  his  agent,  or  attorney 
of  record.    [64  y.  64,  «  455 ;  8.  A  S.  565.] 

i  M8S.  BzeentioB  dooket.  The  clerk  of  the  court  of 
common  pleas  shall  enter  upon  the  execution  docket  the 
names,  in  full,  of  the  parties  to  the  cause  in  which  an 
execution  is  issued,  the  number  of  the  cause  upon  the 
appearance  docket,  the  number  of  the  execution,  the 
date  of  its  issue,  the  amount  of  the  judgment,  the  costs 
due  each  person  or  officer,  the  time  when  the  judgment 
was  rendered,  and  the  date  of  the  return ;  and  the  return 
shall  be  recorded  [therein]  in  full.    [75  v.  690, 2  51.1 

i  6494.  Index  to  exeention  docket.  The  clerk  shall 
keep  an  index  to  the  execution  docket,  showing,  in  sepa- 
rate columns,  the  names  of  all  parties  ap;ain8t  whom  and 
in  whose  favor  an  execution  has  been  issued,  the  num- 
ber of  the  execution,  and  the  number  of  the  cause  upon 
the  appearance  docket.    [34  v.  45,  J  2 ;  S.  &  C.  1280.] 

See  §5339. 

}  6485.  Proooodings  when  order  of  sale  issnod  in  oaio 
not  on  trial  docket.  When  an  order  of  sale  is  issued  in 
a  case  not  on  the  trial  docket,  the  clerk  shall  enter  it  on 
the  execution  docket,  and  enter  the  subsequent  proceed- 
ings had  in  pursuance  thereof,  in  the  same  manner  that 
executions  and  proceedings  thereon  are  entered ;  when  a 
sale  of  real  estate  is  made  in  pursuance  of  such  order,  it 
shall  be  confirmed  in  all  respects  as  sales  on  executions 
are  confirmed;  and  after  the  sale  the  officer  shall  be 
goyemed  in  all  respects  by  the  law  relating  to  sales  on 
.  execution.    [55  y.  26, }  306 ;  S.  <&  G.  1034.] 

Under  this  section,  the  effect  of  a  decree  in  foreclosure  is  not 
affected  by  its  haying  been  left  off  of  the  trial  docket,  35  O. 
S.432. 

SUBDIVISION   III.      EXEMPTION   FBOM   EXECUTION. 

i  6426.  Property  of  unmarried  women  exempt  from 
exeention.  Every  unmarried  woman  may  hold  the  fol- 
lowing property  exempt  from  execution,  attachment,  or 
sale,  to  satisfy  any  ju(i^^ent  or  order,  to  wit : 

1.  Wearing  apparel,  to  be  selected  by  her,  not  exceed- 
ing in  value  one  hundred  dollars. 

2.  One  sewing-machine. 
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3.  One  knitting-machine. 

4.  A  bible,  hymn-book,  psalm-book,  and  any  other  books 
not  exceeding  in  value  twenty-five  dollars.  [71  v.  59,  §  1.] 

§  5427.  Beneficiary  fonds  exempt.  Any  beneficiary 
fund,  not  exceeding  five  thousand  dollars,  set  apart,  ap- 
propriated, or  paid,  by  any  benevolent  association  or 
society,  according  to  its  rules,  regulations,  or  by-laws,  to 
the  family  of  any  deceased  member,  or  to  any  member 
of  such  family,  shall  not  be  liable  to  be  taken  by  any 
process  or  proceedings,  legal  or  equitable,  to  pay  any 
debt  of  such  deceased  member. "  [71  v.  76,  §  1.] 

§  5428.  Certain  property  of  benevolent  sooietiefl  ex- 
empt. The  regalia,  insignia  of  office,  journals  of  pro- 
ceedings, account-books,  and  the  private  work,  belonging 
to  any  benevolent  society  in  this  state,  shall  be  exempt 
from  seizure  or  sale  to  satisfy  any  judgment  or  decree 
hereafter  rendered  against  such  society.    [76  v.  136, 8  1.] 

§5429.  Property  kept  and  used  to  extinguish  fires 
exempt.  All  property  used,  or  kept  to  be  used,  by  any 
municipal  corporation  or  fire  company,  for  the  purpose 
of  extinguishing  fire,  shall  be  exempt  from  execution 
and  sale  to  satisfy  any  judgment  or  order  arising  upon 
contract  or  otherwise ;  but  the  oWner  thereof  may  create 
valid  liens  thereon  by  bill  of  sale  or  mortgage.  [56  v. 
36,  n ;  S.  &  C.  1147.] 

§  5430.  Exemptions  to  heads  of  families  and  widows. 
Every  person  who  has  a  family,  and  every  widow,  may 
hold  the  following  property  exempt  from  execution,  at- 
tachment, or  sale,  for  any  debt,  damages,  fine,  or  amerce- 
ment, to  wit: 

1.  The  wearing  apparel  of  such  person  or  family ;  the 
beds,  bedsteads,  and  bedding  necessary  for  the  use  of  the 
same ;  one  cooking-stove  and  pij^e ;  one  stove  and  pipe 
used  for  warming  the  dwelling;  and  fuel  sufficient  lor 
the  period  of  sixty  days,  actually  provided  and  designed 
for  the  use  of  such  person  or  family. 

2.  One  cow,  or  if  the  debtor  owns  no  cow,  household  fur- 
niture, to  be  selected  by  him  or  her,  not  exceeding  thirty- 
five  dollars  in  value;  two  swine,  or  the  pork  therefrom,  or 
if  the  debtor  owns  no  swine,  household  furniture,  to  be 
selected  by  him  or  her,  not  exceeding  fifteen  dollars  in 
value;  six  sheep,  the  wool  shorn  from  them,  and  the 
cloth  or  other  articles  manufactured  therefrom,  or,  in 
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lieu  thereof,  household  furniture,  to  be  selected  By  the 
debtor,  not  exceeding  fifteen  dollars  in  value ;  and  suf- 
ficient food  for  such  animals  for  the  period  of  sixty  days. 

3.  The  bibles,  hjmn-books,  psalm-books,  testaments, 
and  school-books  used  in  the  family,  and  all  family 
pictures. 

4.  Provision  actually  provided  and  designed  for  the 
use  of  such  person  or  family,  not  exceeding  fifty  dollars 
in  value,  to  oe  selected  by  the  debtor ;  and  other  articles 
of  household  and  kitchen  furniture,  or  either,  necessary 
for  such  person  or  family,  to  be  selected  by  the  debtor, 
not  exceeding  fifty  dollars  in  value. 

5.  One  sewing-machine;  one  knitting-machine;  and 
the  tools  and  implements  of  the  debtor  necessary  for  car- 
rying on  his  or  her  trade  or  business,  whether  mechan- 
ical or  agricultural,  to  be  selected  by  him  or  her,  not  ex- 
ceeding one  hundred  dollars  in  value. 

6.  The  personal  earnings  of  the  debtor,  and  the  per- 
sonal earnings  of  his  or  her  minor  child  or  children,  for 
three  months,  when  it  is  made  to.  appear,  by  the  affidavit 
of  the  debtor,  or  otherwise,  that  such  earnings  are  neces- 
sary to  the  support  of  such  debtor,  or  of  his  or  her  fam- 
ily; and  such  period  of  three  months  shall  date  from 
the  time  of  issuing  any  attachment  or  other  process,  the 
rendition  of  any  judgment,  or  the  making  of  any  order, 
under  which  the  attempt  may  be  made  to  subject  such 
earnings  to  the  payment  of  a  debt. 

7.  All  articles,  specimens,  and  cabinets  of  natural  his- 
tory or  science,  whether  animal,  vegetable,  or  mineral, 
except  such  as  may  be  kept  or  intended  for  show  or  ex- 
hibition for  money  or  pecuniary  gain.    [70  v.  132 ;  §  1.] 

Non-residents  may  claim  exemptions  under  this  section,  26 
O.  S.  577. 

3.  Family  pictures,  2  A.  L.  Reg.  489. 

4.  ProviflioDB,  see  2  W.  L.  M.  585 ;  2  W.  L.  J.  402. 

6.  Earnings  for  three  months,  25  O.  S.  516  (g  5483),  but  not  ex- 
empt when  husband  does  not  live  with  or  support  family,  1  Clev. 
Rep.  140.  A  citizen  of  this  state  may  be  enjoined  from  prose- 
cuting an  attachment  in  another  state  against  a  citizen  of  this 
state  to  subject  to  the  payment  of  his  claim  the  earnings  of  the 
debtor  which  by  the  laws  of  this  state  are  exempt  from  being 
applied  to  the  payment  of  such  claim.  25  O.  S.  516.  A  debtor 
residing  with  his  widowed  mother  and  invalid  brother  who  are 
supported  by  him,  is  not  entitled  under  this  or  g  5483  as  the 
head  of  a  family  to  hold  exempt  from  execution  or  attachment 
his  personal  earnings  for  three  months,  49  Q.  8. 651.  See  10  C  C, 
866. 
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i  6481.  Spedml  exemptions  to  phyiiciaiis,  drajmen,  etc. 
Eyer^  person  who  is  the  head  of  a  family,  and  engaged 
in  the  Dusiness  of  draying  for  a  liyelihood,  shall,  in  addi- 
tion to  the  exemptions  specified  in  the  preceding  section, 
hold  one  horse,  narness,  and  draj  exempt  from  execu- 
tion; eyery  head  of  a  family  who  is  engaged  in  the 
business  of  agriculture  shall,  in  addition  to  the  exemp- 
tions proyided  for  in  the  preceding  section,  hold  exempt 
from  execution  one  horse,  or  one  yoke  of  cattle,  with  the 
necessary  gearing  for  the  same,  and  one  wagon;  and 
eyery  head  of  a  family  who  is  engaged  in  the  practice  ol 
medicine  shall,  in  addition  to  the  exemptions  specified 
in  said  section,  hold  one  horse,  one  saddle  and  bridle, 
and  also  books,  medicines,  and  instruments,  pertuning 
to  his  profession,  not  exceeding  one  hundred  dollars  in 
yalue,  exempt  from  execution.     [70  y.  132,  §  2.] 

A  person  residing  in  a  yillage,  and  cultivating  in  com,  pota' 
toes,  cabbsger  beans,  etc.,  two  town  lots  containing  less  than 
half  an  acre  of  land,  is  not  one  "  engaged  in  the  business  of  agri- 
culture" within  the  meaning  of  this  section,  4  Bull  640;  8  Rec. 
16.  A  "buggy"  is  not  included  in  the  term  "wagon,"  Id.  A 
horse  of  any  value  is  exempt  for  agriculture,  8  W.  L.  J.  569. 

i  5438.  AppraiBal  of  exempted  property.  In  all  cases 
where  it  is  necessary  to  ascertain  the  amount  or  yalue  of 
personal  property  exempt  under  this  subdivision,  it  shall 
be  estimated  and  appraised  by  two  disinterested  house- 
holders of  the  county,  to  be  selected  by  the  officer  hold- 
ing the  execution,  and  by  him  sworn  to  impartially 
make  such  appraisement.    [70  v.  132,  §  3;  70  y.  51,  §  3.] 

i  5488.  Proyiiions  with  respect  to  exemptions  to  apply 
to  all  courts.  The  provisions  contained  in  this  subdi- 
yision  with  respect  to  exemptions  shall  apply  to  all 
courts  in  this  state,  including  justices  of  the  peace  and 
mayors'  courts,  so  that  a  person  shall  be  entitled  to  all 
the  exemptions  in  any  case  or  proceeding,  or  before  any 
court  or  officer,  that  he  may  be  entitled  to  in  any  other 
case  or  proceeding,  or  before  any  other  court  or  officer. 
[75  V.  692,  §61.] 

See  10  C.  C.  355. 

?  5484.  When  subsequent  sections  do  not  apply.  The 
subsequent  sections  of  this  subdivision  shall  not  extend 
to  a  judgment  rendered  on  a  mortc^age  executed  by  a 
debtor  and  his  wife,  nor  to  a  clai'u  for  manual  work  or 
labor,  less  than  one  hundred  dollars,  nor  to  impair  the 
lien  by  mortga^  or  otherwise,  of  the  vendor  for  the  pur- 
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chase  money  of  the  premises  in  question,  nor  tlie  lien 
of  a  mechanic,  or  other  person,  under  any  statute  of 
this  state,  for  materials  furnished  or  labor  performed  in 
the  erection  of  the  dwelling-hoose  thereon,  nor  for  the 
payment  of  taxes  due  thereon.   [82  y.  219 ;  48  ▼•  29, 1  7.] 

Claim  for  work  and  labor.  5  Bull  815 :  cited  in  2  G.  C.  66. 

No  exemption  in  case  of  judgments  under  liquor  laws  in 
consequence  of  unlawful  sales,  except  under  §  5490 ;  see  1 4368 : 
against  judgment  under  gaming  laws,  §4275;  nor  fer  taxes  and 
penalties  under  "  Dow  Liquor  Law,"  83  v.  158, 1 4.  When  hus- 
oand  and  wife  have  executed  a  mortgage  and  a  judgment  is 
afterwards  recovered  against  the  husband,  the  judgment  credi- 
tor can  not  have  the  property  sold  against  the  wishes  of  the 
mortgagee  for  the  payment  of  the  mortgage  as  well  as  the 
judgment  and  thus  prevent  the  allowance  of  a  homestead,  6  C. 

i  54S5.  When  husband  and  wife  entitled  to  homeitaad ; 
widoir;  widower.  Husband  and  wife  living  together,  a 
widow,  or  a  widower  living  with  an  unmarried  daughter 
or  unmarried  minor  son,  may  hold  exempt  from  sale,  on 
judgment  or  order,  a  family  homestead  not  exceeding 
one  thousand  dollars  in  value ;  and  the  husband,  or,  in 
caso  of  his  failure  or  refusal,  the  wife,  shall  have  the 
right  to  make  the  demand  therefor;  but  neither  can 
make  such  demand  if  the  other  has  a  homestead.  [66 
V.  48,  ?l;68v.  106,  24-3 

Huaband  and  loife  can  not  both  have  a  homestead  exemption, 
2S  0. 8. 603 ;  8  Bull  296 ;  but  when  homestead  property  is  held  by 
them  in  common,  the  husband  is  not  precluded  from  claiming  an 
exemption  therein,  11  Bull  65.  A  wife  is  entitled  to  a  homestead 
in  husband's  mortgaged  property,  she  not  having  joined  in  the 
mortgage,  8  Rec.  411 ;  1  C.  C.  R.  41;  g  5442;  but  not  to  a  home- 
rttead  in  mortgage. bjefore  marriage,  29  O.  8.  636 ;  nor  in  mortgage 
of  non-homestead  land,  29  O.  S.  523. 

A  widow  is  entitled  to  homestead  in  addition  to  dower,  2  W. 
L.  M.  426;  39  O.  B,  365;  see  f  5443.  She  is  entitled  to  a  home- 
stead, though  not  living  with  an  "  unmarried  daughter  or  un- 
married minor  son,"  ^  O.  8.  336;  but  she  is  not  entitled  to  a 
homestead  in  lands  of  her  deceased  husband  under  this  section. 
29  O.  8.  569. 

A  widower  yfith  no  other  family  than  an  unmarried  daughter, 
though  she  is  over  the  age  of  minority,  may  claim  the  benefit  of 
the  exemption,  9  Bull  337. 

Miscellaneous.  A  homestead  may  be  acquired  by  occupation 
at  any  time  before  levy,  41 0.  8. 180.  It  may  be  lost  by  neglect  or 
refusal  to  claim  it,  or  by  abandonment,  24  0. 8. 488;  32  0. 8. 443; 
42  O.  8. 139.  It  is  not  lost  by  leasing  the  property,  12  O.  8.  431 ; 
nor  defeated  by  a  fraudulent  conveyance  when  set  aside,  41 0.  S. 
206,  citing  14  O.  8.  298;  28  O.  8.  61 ;  see  2  Clev.  R.  9;  42  O.  8. 165. 
The  proi>er  time  for  the  assertion  of  the  debtor's  claim  is  when 
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the  officer  is  about  to  execute  the  writ  of  execution  or  order  of 
sale,  14  O.  S.  298.  The  right  to  a  homestead  is  a  personal  privi- 
lege and  can  not  be  conveyed  to  another,  42  O.  8.  139.  The 
amount  of  the  homestead  exemption  is  to  be  determined  by  the 
law  in  force  when  the  debt  was  contracted,  1  G.  C.  K.  41;  see  4 
W.  L.  M.  149.  A  homestead  is  subject  to  judgment  or  execution 
lien  before  and  after  the  same  is  demanded  and  set  off  to  the 
debtor,  42  O.  S.  139, 165.  A  wife's  separate  property  is  not  hus- 
band's homestead,  20  O.  8.  473 ;  her  general  property  may  be, 
2  W.  L.  M.  327.  A  tenancy  for  one  year  is  not  a  homestead,  15 
O.  S.  279 :  nor  is  land  purchased  and  not  paid  for,  2  W.  L.  M.  585. 
Homestead  can  not  be  allowed  on  partition,  5  W.  L.  M.  25 ;  8 
Rec.  654;  can  only  be  claimed  as  against  creditors,  8  Bee.  654; 
not  allowed  in  action  against  watercraft,  27  O.  S.  517.  Proceed- 
ings against  must  be  before  court  issuing  process,  12  O.  8.  431. 
The  husband  is  entitled  to  claim  homestead  exemption  not- 
withstanding his  wife  owns  property,  if  he  has  removed  his 
family  from  the  house  and  lot  of  his  wife  and  no  longer  occu- 
pies it  as  a  homestead,  40  O.  8.  232.  A  judgment  lien  which  has 
attached  does  not  become  lost  or  removed  from  that  part  of  the 
real  estate  thereafter  set  off  as  a  family  homestead  by  the  assign- 
ment and  use  of  such  homestead,  42  O.  8. 139.  When  the  rights 
of  a  homestead  are  removed  as  by  a  conveyance,  liens  on  such 
property  may  be  enforced  by  due  process  of  law,  Id.  Where  it 
appears  that  the  wife  is  living  apart  from  her  husband,  the  bur- 
den of  proof  is  upon  her  to  establish  the  fact  that  such  absence 
is  merely  temporary  with  intention  of  returning,  43  O.  8.  207. 
This  section  must  be  read  as  though  g  79  was  appended  to  it  as 
a  saving  clause,  1  C.  C.  41.    Life  estate,  50  O.  8.  719 ;  7  C.  C.  2iu 

i  5436.  Preceding  BeoUon  applies  to  owner  of  inper- 
stmoturei  and  lessees.  A  person  owning  the  superstruct- 
ure of  a  dwelling-house  occupied  by  nim  or  her  as  a 
family  homestead^  although  the  title  to  the  land  upon 
which  the  same  is  built  is  in  another,  and  also  lesseos, 
shall  be  entitled  to  the  benefit  of  the  preceding  section, 
in  the  same  manner  as  the  owner  oi  the  freehold  or 
inheritance ;  but  this  section  shall  not  be  construed  to 
prevent  a  sale  of  the  fee  simple,  subject  to  the  lease. 
[48  V.  29,  §  5 ;  S.  &  C.  1145.J 

A  tenancy  of  a  house,  stable,  and  parcel  of  land,  for  a  single 
year,  where  the  debtor  does  not  claim  the  same  as  a  homestead, 
is  not  an  ownership  of  a  homestead,  within  the  meaning  of  this 
section,  so  as  to  deprive  the  holder  of  the  benefit  of  the  exemp- 
tion of  personalty  from  execution  in  lieu  of  homestead  under 
g  5441 ;  15  O.  8.  279 ;  see  8  C.  C.  39. 

§6437.  Homestead  for  decedent's  family.  On  petition 
of  executors  or  administrators  to  sell,  to  pay  debts, 
the  lands  of  a  decedent  who  has  left  a  widow,  or  a 
minor  child,  unmarried,  and  composing  part  of  the 
decedent's  family  at  the  time  of  nis  death,  the  ap- 
praisers shall  proceed  to  set  apart  a  homestead  as 
provided  in  the  next  section,  and  the  same  shall,  ex- 
cept as  otherwise  provided  in  section  6155  of  the  Be- 
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vised  Statutes,  remain  exempt  from  sale  on  execution, 
and  exempt  from  sale  under  any  order  of  the  court 
eo  long  as  the  widow,  if  she  remain  unmarried,  or 
any  unmarried  minor  child  of  said  decedent  resides 
thereon ;  provided,  that  in  all  cases  where  the  home- 
stead has  been  or  shall  be  sold  to  pay  any  lien  which 
precludes  the  allowance  of  a  homestead,  the  residue 
of  the  proceeds,  not  exceeding  five  hundred  dollars, 
shall  be  paid  to  the  widow,  or  in  case  there  be  no 
widow,  to  the  minor  child,  unmarried,  in  lieu  of  a 
homestead,  on  her  or  said  minor  child's  application, 
in  person,  or  by  agent,  attorney  or  guardian.  [91  v. 
307.] 

A  homestead  bavin?  been  assigned  by  metes  and  bounds, 
under  the  act  of  1850,  S  5435  et  sea.,  to  the  widow  and  unmarried 
minor  children  of  a  decedent,  in  a  proceeding  in  the  probate 
court  by  an  executor  to  sell  lands  to  pay  debts,  orders  of  such 
court  in  the  proceeding,  directing  and  confirming  a  sale  of  the 
real  estate  so  aflstsrned.  subject  to  the  homestead,  and  while  the 
same  Is  occupied  as  such  homestead,  are  not  merely  voidable, 
but  void,  39  0.  S.  365.  Under  a  previous  statute,  after  all  the 
children  of  the  intestate  arrived  at  full  age,  the  widow  was  held 
not  to  be  entitled  longer  to  hold  a  homestead  previouslv  set  off 
to  her,  and  the  lands  were,  on  petitiou  of  the  administrator, 
allowed  to  be  sold  to  pay  the  debts  of  the  estate,  29  O.  S.  569. 
Where  a  widow  was  allowed  five  hundred  dollars  in  lieu  of 
homestead,  on  sale  by  administrator,  this  was  held  not  error  to 
the  prejudice  of  the  administrator  and  creditors,  no  application 
having  been  made  to  set  off  the  homestead,  and  the  court  stUl 
having  control  of  the  fund,  6  Bull  636.  A  widow  whose  bus- 
band  was  not  the  owner  of  a  homestead  is  not  entitled  to 
an  allowance  in  lieu  of  a  homestead  out  of  his  estate,  3 
C.  C.  488.  H  5437  and  5438  make  no  provision  for  election  by 
widow  to  nave  the  homestead  sold,  and  have  allowed  to 
her  in  lieu  thereof  $500  in  money  out  of  the  proceeds  of  the 
sale,  6  C.  C.  203:  Quaere  whether  this  section  should  be 
amended,  25  Bull  182. 

{  5488.  How  homestead  set  off.  Either  party  may  com- 
plain of  asiignment.  The  officer  executing  any  writ  of 
execution  founded  on  a  judgment  or  order  shall,  on  ap- 
plication of  the  debtor,  his  wife,  agent,  or  attorney,  at 
any  time  before  sale,  if  such  debtor  has  a  family,  and  if 
the  lands  or  tenements  about  to  be  levied  upon  (1),  or  any 
part  or  parcel  thereof,  constitute  the  homestead  thereof, 
cause  the  inquest  of  appraisers,  upon  their  oaths,  to  set 
off  to  such  debtor,  by  metes  and  bounds,  a  homestead 
not  exceeding  one  thousand  dollars  in  value ;  such  as- 
signment of  the  homestead  shall  be  returned  by  the  offi- 
cer along  with  the  writ,  and  shall  be  copied  by  the  clerk 
into  the  execution  docket;  and  if  no  complaint  be  made 
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by  either  party,  no  further  prooeedinffs  shall  be  had 
against  the  homestead;  but  the  remainder  of  the  debtor's 
lands  and  tenements,  if  any  there  be,  shall  be  liable  to 
sale  on  execution ;  upon  complaint  of  either  party,  and 
upon  good  cause  shown,  the  .court  out  of  which  the  writ 
issued  may  order  a  re-appralsement  and  re-asslgnment 
of  the  homestead ;  but  if  no  application  be  made  during 
the  lifetime  of  the  debtor,  it  may  be  made  by  the  widow 
of  the  judgment  debtor  at  any  time  before  a  sale.  .66  y. 
48,  i  2,j 

In  October,  1877,  the  judgment  of  W.  against  K.  became  a 
lien  upon  K.'s  real  estate.  In  June,  1878,  K.  occupied  said 
property  as  a  family  homestead.  Held  that  under  an  order 
for  Bale  Issued  In  January,  1879,  K.  was  entitled  to  an  as- 
signment of  a  homestead  in  such  property,  41 0.  S.  186.  A 
married  woman  with  a  family  may  apply  successfully  for 
the  assignment  of  a  homestead  after  judgment  but  before 
levy,  if  her  husband  has  no  homestead  and  the  property  Is 
occupied  by  her  as  a  family  homestead  before  the  levy,  or 
before  an  order  of  sale  was  issued,  and  this  is  true  even 
where  the  property  is  an  undivided  interest  which  has  after 
the  judgment  but  before  the  levy  or  issue  of  order  of  sale 
been  set  off  to  her  in  severalty  by  consent  of  co-tenants,  46 
O.  S.  183.  Will  not  prevent  judnuent  from  becoming  dormant. 
51 0.  S.  230.  -o  . 

{0489.  Prooednre  when  homeitead  not  dlTiiibU.  When 
the  homestead  of  a  debtor  in  execution  consists  of  a 
house  and  a  lot  of  land  which,  in  the  opinion  of  the 
appraisers,  will  not  bear  division  without  manifest  injury 
and  inconvenience,  the  plainti£f  in  execution  shall  re- 
ceive, in  lieu  of  the  proceeds  of  a  sale  of  the  homestead, 
the  amount  over  and  above  one  hundred  dollars,  an- 
nually, adjudged  by  the  appraiserB  as  a  fair  and  reason- 
able rent  for  the  same,  until  the  debt,  costs,  and  interest 
are  paid;  the  rent,  over  and  above  one  hundred  dollars, 
shall  be  payable  in  q>^iarterly  payments,  commencing 
three  months  from  the  time  of  the  levy  of  the  execution, 
and  may  be  paid  to  the  plaintiff  in  execution,  or  to  his 
assigns,  or  to  the  clerk  oi  the  court  of  common  pleas  of 
the  countv  in  which  the  homestead  is  situate,  and  the 
clerk  shall  give  to  the  person  paying  the  same  a  proper 
receipt,  and  enter  the  same  on  the  execution  docket  with- 
out Charge;  if  the  rent  be  not  paid  quarterly,  as  above 
provided,  or  within  ten  days  after  each  and  every  pay- 
ment becomes  due,  the  officer  shall  proceed  and  sell  the 
homestead,  in  the  same  manner  as  is  provided  in  other 
cases  for  the  sale  of  real  estate,  but  it  shall  not  be  sold 
for  less  than  its  appraised  value;  the  plaintiff  in  execu- 
tion, the  judgment  debtor,  or  anv  other  person  to  whom, 
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under  any  law  of  this  state,  such  homestead  has  heen  set 
off,  maj  cause  the  homestead  to  be  re-appraised  once  in 
two  years,  in  the  same  manner  as  provided  for  in  the  pre- 
ceding section,  and  the  rent  shall,  after  such  re-appraise- 
ment, be  paid  in  accordance  therewith;  and  if  such  re- 
appraisement  be  made  at  the  instance  of  the  plaintifi 
in  execution,  and  the  appraisement  be  not  increased  one 
hundred  dollars  oyer  tne  amount  of  the  next  previous 
anf>raisement,  the  costs  thereof  shall  be  paid  by  the 
plaintiff  in  execution ;  but  in  all  other  cases  the  costs  of 
the  re-appraisement  shall  be  taxed  as  costs  in  the  original 
ease.    [76  v.  43,  §6.] 

Rent  on  indivisible  homestead  begins  at  date  of  order  of  sale, 
7  Bee.  605 

{  5440.    Allowanoe  in  lieu  of  homestead,  and  of  pro> 

oeedi  of  lele  thereof.   When  a  homestead  is  charged  with 

liens,  some  of  which,  as  against  the  head  of  the  family, 

or  the  wife,  preclude  the  allowance  of  a  homestead  to 

either  of  them,  and  others  of  such  liens  do  not  preclude 

such  allowance,  and  a  sale  of  such  homestead  is  had, 

then,  after  the  payment,  out  of  tiie  proceeds  of  such  sale, 

of  the  liens  so  precluding  such  allowance,  the  balance, 

not  exceeding  five  hundred  dollars,  shall  be  awarded  to 

the  head  of  the  family,  or  the  wife,  as  the  case  may  be, 

in  lieu  of  such  homestead,  upon  his  or  her  application, 

in  person,  or  by  agent  or  attorney.    [66  v.  48,  J  4.] 

The  balance,  not  exceeding  five  hundred  dollars,  shau  be 
awarded  to  the  head  of  the  family,  26  O.  S.  471 ;  82  O.  S.  443 ;  see 
43  0. 8. 63,  or  the  wife  on  her  application,  31 0.  S.  437,  though  the 
land  has  been  fraudulently  conveyed,  42  O.  B.  165;  41  O.  u.  206; 
but  neither  the  husband  nor  the  wife  is  entitled  to  an  allowanoe 
out  of  the  proceeds  as  against  a  debt  which  both  attempted  to 
secure  by  mortgage  upon  such  homestead,  duly  executed,  ac- 
knowledged, and  recorded,  the  l^al  validity  of  such  morteage 
beiug  defeated  by  a  mutual  mistake  in  the  description  of  toe 

E remises,  2  C.  C.  K.  27 ;  and  when  the  wife  is  living  apart  from 
er  husband,  under  a  judicial  decree  allowing  her  alimony,  she 
Is  not  entitled  to  the  allowance,  13  Bull  637 ;  and  if  the  debtor 
voluntarily  abandons  his  homestead  before  claiming  it  as  ex- 
empt, 32  O.  S.  443,  or  before  the  surplus  fund  is  disposed  of  by 
the  court,  24  0. 8. 488,  his  right  to  such  exemption  is  forfeited ; 
but  where  the  property  was  destroyed  by  fire  before  sale,  and 
the  debtor  removed  from  it,  though  with  no  intention  to  rebuild, 
it  was  held,  under  the  circumstances  of  the  case,  that  there  was 
no  such  abandonmentas  precluded  the  right  to  claim  the  exemp- 
tion, and  that  out  of  the  surplus,  after  payment  of  the  preferred 
liens,  upon  the  application  of  the  debtor's  wife,  an  allowance  to 
her  might  be  made  in  lieu  of  the  homestead,  81  O.  8. 437.  This 
section  does  not  apply  to  debts  contracted  before  its  passage ;  but, 
independently  of  It,  the  debtor's  right  to  the  exemption  attaches 
to  the  surplus  of  the  proceeds  of  such  sale  ss  against  creditors 
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whose  claims  do  not  preclude  the  allowance  of  a  homestead.  Id. 
The  righttto  a  homestead  is  fixed  when  the  fund  is  disposed  ol, 
24  O.  S.  488:  40  Id.  345 ;  see  2  C.  C.  R.  68.  and  g  5441n. 

There  is  no  presumption  of  law  that  a  judgment  debtor 
will  claim  to  hold  any  particular  item  of  personal  property 
as  exempt  from  execution,  38  O.  S.  416.  A  homestead  is  sub- 
ject to  a  judgment  or  execution  lien  both  before  and  after 
the  same  is  demanded  and  set  off  to  the  debtor,  42  O.  S.  165. 
The  question  of  precedence  of  other  liens,  and  the  claim 
of  the  debtor  in  lieu  of  homestead  must  be  adjudicated  by 
the  court,  Id.  Exemption  in  lieu  of  homestead  must  be 
demanded  before  money  is  paid  over  to  judgment  creditor, 
7  Bull  131.  In  an  action  to  marshall  liens  where  there  are 
liens  of  both  classes  referred  to  in  this  section,  the  proper 
practice  Is  to  adjudicate  as  to  both  of  the  liens  before  the 
sale  and  not  simply  as  to  the  one  as  against  which  the 
homestead  claim  could  be  asserted,  so  that  if  it  is  neces- 
sary, the  property  may  be  sold  without  the  assignment  of 
a  homestead  therein,  2  C.  C.  63.  It  seems  that  the  question 
as  to  the  allowance  in  lieu  of  a  homestead  as  against  a  lien 
which  does  not  preclude  such  allowance  is  to  be  determined 
as  of  the  time  of  the  distribution  of  the  fund.  Id.;  1  N.  P.  58. 
In  proceeding  by  executor  to  sell  land  to  pay  debts  widow 
can  not  under  this  section  have  allowed  to  her  out  of  pro- 
ceeds of  sale  9500  in  money  in  lieu  of  homestead,  6  C.  C.  203. 
The  sale  under  this  section  must  be  a  sale  upon  a  mortgage 
which  precludes  the  allowance  of  a  homestead  and  not 
simply  a  sale  upon  a  judgment  at  the  instance  of  the  judg- 
ment creditor  as  against  whom  a  homestead  may  be  iQ- 
lowed,  6  C.  C.  489. 

§  5441.  Five  hundred  dollars'  worth  of  property  exempt 
in  certain  cases.  Husband  and  wife  living  together,  a 
widower  living  with  an  unmarried  daughter  or  minor 
son,  every  widow,  and  every  unmarried  female  having  in 
good  faith  the  care,  maintenance  and  custody  of  any 
minor  child  or  children  of  a  deceased  relative,  residents 
of  Ohio,  and  not  the  owner  of  a  homestead,  may,  in  lieu 
thereof,  hold  exempt  from  levy  and  sale  real  or  personal 
property  to  be  selected  by  such  person,  his  agent  or  at- 
torney, at  any  time  beiore  safe  not  exceeding  five 
hundred  dollars  ($500)  in  value,  in  addition  to  the 
amount  of  chattel  property  otherwise  by  law  exempted. 
[81  V.  148 ;  70  v.  51,  ?  3 ;  66  v.  60.] 

"  HxksbaTid  and  wife  living  together.**  But  a  wife  living  apart 
from  her  husband,  under  judicial  decree  allowing  her  alimony, 
is  not  entitled  to  the  exemption,  13  Bull  637 ;  and  when  real  es- 
tate occupied  as  a  family  homestead  is  owned  either  by  husband 
or  wife,  neither  can  hold  exempt  from  execution  the  personal 
property  allowed  by  this  section  in  lieu  of  homestead,  23  O.  S. 
603 ;  but  where  the  execution  debtor's  wife  owds  land  which  is 
their  homestead,  but  before  the  levy  upon  goods  they  have  re- 
moved from  it,  and  it  is  not  then  their  homestead,  the  debtor 
may  claim  exemption  of  personalproperty  in  lieu  of  homestead. 
40  O.  S.  232 ;  absconding  of  husband,  effect,  8  C.  C.  278. 

"Ifidow;,"  "vndower,**  etc.  In  a  proceeding  by  an  executor 
to  sell  land  to  pay  debts  of  decedent  this  section  does  not 


315  EXEMPTION  FROM  EXECUTION.  {  5441 

authorize  the  widow  to  demand  and  have  set  off  to  ber  \n 
lieu  of  homestead  real  property,  not  exceeding  t900  in  value, 
6  0.  C.  203.    8eeg5435n. 

"  Jtetidents  of  Ohio.'*  The  section  formerly  provided  that: 
"  It  shall  be  lawful  for  any  resident  of  Ohio,  oeinff  the  head 
of  a  family  and  not  the  owner  of  a  homestead,"  etc.  (66  v. 
50) ;  see  9  0. 8.  425.  Under  this  amendment,  it  was  held  that 
the  members  of  an  insolvent  firm  were  not  entitled  to  the 
stotutory  exemptions  out  of  the  partnership  property  after 
it  had  been  seized  in  execution  by  partnership  creditors, 
notwithstanding  all  the  members  Joined  in  demanding  the 
exemptions.  26  O.  S.  317,  but  that  after  the  dissolution  and 
sale  oi  the  interest  of  one  member  to  the  other  the  latter 
might  hold  such  property  exempt  from  the  payment  of  a 
debt  thereafter  asserted  against  him  on  the  ground  that 
such  debt  was  a  partnership  debt  due  at  the  time  of  the  dis- 
solution, 38  O.  S.  401,  and  see  1  C.  S.  C.  R.  404 ;  3  Bull  788 ;  4 
Id.  986. 

"Not  the  oumer  of  a  homestead,^*  40  O.  S.  232;  43  O.  S.  63 
(equity  of  redemption  subjected  by  creditor) ;  see  3  C.  C.  R. 
488.  Though  the  property  is  mortgaged  for  more  than  its 
value,  the  benefit  of  the  exemption  can  not  be  claimed,  as 
the  debtor  is  still  the  owner,  41 0.  S.  377 ;  50  O.  S.  719.  A  resident 
of  Ohio  who  is  the  head  of  a  family  and  who^e  wife  is  not  the 
owner  of  a  homestead  may  in  lieu  thereof  hold  exempt  from 
attachment  i>ersonal  property  to  an  amount  not  exceeding  $500 
including  personal  earnings  in  excess  of  9150  exempt  under 
26489,7  0.(5.51.    See  8  Id.  35 :  2  N.  P.  390. 

**  Exempt  from  levy  and  sale.**  Marriage  of  the  debtor  sub- 
sequent to  levy  and  before  sale  does  not  entitle  the  debtor 
to  the  benefit  of  the  exemption,  40  O.  S.  345, 346 ;  2  O.  O.  B.  63, 
see410.  S.  180;  8  C.  C.  139. 

••  jperaonal  property^**  includes  credits  and  mork.'ys  selected 
by  the  debtor,  uredits  and  moneys  selected  by  the  debtor 
can  not  be  taken  and  held  under  an  order  of  attachment  or 
by  garnishee  process,  36  O.  S.  545 ;  see  25  O.  S.  320. 

**^2b  be  selected.**  personal  property  is  exempt  only  when 
selected.  Until  selection  it  is  subject  to  levy  .and, sale,  38 
U.  S.  416.  There  is  no  presumption  of  law  that  a  judgment 
debtor  has  selected  or  will  claim  to  hold  any  particular  item 
of  personal  property  as  exempt  from  execution  in  lieu  of  a 
homestead,  although  he  may  not  own  any  other  property 
from  whicn  selections  might  be  made.  Id.  The  right  may 
be  waived,  as  where  the  debtor  fixed  a  time  and  place  for 
meeting  the  ofllcer  and  making  the  selection,  and  purposely 
failed  to  attend,  29  O.  S.  667 ;  but  where  property  had  been 
levied  on  by  attachment,  and.  pending  the  suit,  the  debtor 
assigned  all  his  property  for  the  benefit  of  creditors,  except 
such  as  he  might  lawfully  hold  exempt  from  execution,  it 
was  held  that  the  right  of  the  debtor  to  select  the  attached 

Srqperty  Oa  exempt  from  sale  was  not  thereby  waived,  38 
.  S.  530.  Concealment  of  other  property  does  not  prevent 
the  right  to  select,  2  Clev.  R.  129.  The  original  section  8,  act 
1850,  did  not  contain  the  clause  **  to  be  selected,"  etc.  That 
clause  was  added  by  the  amendment  of  1858 ;  see  9  O.  S.  590. 
By  the  act  of  1869  the  right  to  make  the  selection  was  ex- 
tended to  the  debtor's  agent  or  attorney,  and  by  the  act  of 
1873  (70  V.  51)  the  word  "  wife  "  was  inserted,  but  under  the 
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previous  amendment  (66  y.  48, 50)  it  was  held  that  if  the  hus- 
Dand  owned  but  a  single  article  of  personal  property,  and  it 
was  of  less  value  than  $500,  and  was  levied  upon  to  satisfy 
his  debtt  his  wife  was  entitled  to  demand  and  have  such 
article  set  off  in  lieu  of  homestead,  28  O.  S.  483 ;  but  it  has  been 
held  that  she  can  not  select  as  exempt  from  execution  chat- 
tels upon  which  her  husband  has  given  a  mortgage  to  secure 
the  Judgment  creditor  for  the  debt  on  which  the  Judgment 
is  founded,  17  Bull  318 ;  see  3  O.  S.  270,  holding  that  in  case 
of  a  pledge  or  chattel  mortgage  the  owner  waives  the  bene- 
fit of  exemption  so  far  as  the  incumbrance  extends. 

*'At  any  lime  befwe  sale."  4  Bull  986 ;  see  10  Rec.  570 ;  2  Bull 
127.  The  section  applies  as  w6ll  to  property  levied  on  by 
attachment  as  by  execution,  and  an  order  for  the  sale  of 
the  attached  property  made  in  the  proceeding  in  attach- 
ment does  not  prevent  the  debtor  from  exercising  his  right 
of  selection  after  the  making  of  such  order  of  sale,  88  O.  S. 
530.  Formerly  the  demand  was  to  be  made  at  the  time  of 
the  levy,  4  W.  L.  M.  149;  8  O.  S.  270;  but  if  the  debtor  were 
not  present,  it  should  be  made,  and  notice  given  to  the  offi- 
cer within  a  reasonable  time  before  sale,  3  O.  S.  270 ;  but 
where  lands  were  sold  in  an  action  on  a  mortgage  executed 
by  husband  and  wife,  neither  of  whom  had  a  nomestead, 
the  wife,  as  against  a  Judgment  creditor  who  was  a  party, 
was  held  entitled  to  the  exemption  out  of  the  surplus  after 
satisfaction  of  the  mortgage  debt,  though  no  demand  was 
made  until  the  sale  was  confirmed  and  the  money  in  the 
hands  of  the  officer  for  distribution,  31  O.  S.  447.  By  the 
amendment  (70  v.  51)  the  value  of  the  property  was  to  be 
appraised  by  householders  selected  by  the  officer,  and  it  was 
held  that  as  the  statute  made  no  provision  for  appeal  or 
review,  unless  fraud  or  collusion  was  charged,  the  appraise- 
ment was  conclusive  between  the  parties,  3  Bull  569. 

"  In  addition  to  the  amount  of  chattel  property  otherwise 
by  law  exempted.'*  Ownership  of  personal  property  does 
not  prevent  allowance,  2  Bull  127.  Probate  court  can  allow 
1500  in  lieu  of  homestead  to  assignor,  40  O.  S.  631. 

JStoecial  exemptions:  Notary  public's  seal  and  register, 
1 113 ;  debtor's  burial  lot  in  cemetery,  g  1469 ;  cemetery  lands 
2  3578 ;  certain  property  of  railroad  companies,  g  3299. 

Miteelianeoua,  A  mortgage  of  premises,  no  part  of 
which  constitutes  the  family  homestead  of  the  mortgage 
debtor  at  the  time  of  the  execution  and  delivery  of  the 
mortgage,  although  not  executed  by  the  wife  is  not  affected 
by  the  subsequent  selection  and  occupancy  of  the  premises 
mortgaged  as  the  homestead  of  the  mortgagor,  wife  can 
not  claim  homestead,  29  O.  S.  523.  The  right  to  demand  the 
homestead  exemption  is  confined  to  the  person.  Garnishee 
can  not  defend  by  demanding  it  for  him,  25  O.  8.  320.  A 
tenant  in  common  of  property  partitioned,  may  claim  his 
exemption  out  of  the  proceeds  of  sale,  22  O.  B.  61&  In  a  sale 
on  foreclosure  of  mortgaged  premises  the  wife  having  Joined 
in  the  execution  of  one  mortgage  but  not  of  the  other,  the 
controversy  as  to  the  wife's  homestead  is  an  equitable  one 
in  which  there  is  no  right  of  trial  by  Jury,  and  therefore  a 
rleht  of  appeal,  34  O.  S.  42.  It  has  been  repeatedly  held  that 
where  a  debtor  is  entitled  to  hold  a  Judgment  as  property 
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exempt  from  execution,  the  object  of  the  law  being  not  to 
exonerate  the  debtor  from  the  payment  of  his  debtl  but  to 
protect  his  family,  a  set-off  as  to  such  Judgment  will  not  be 
ordered,  37  O.  8.  477.  M.  does  not  lose  his  right  to  hold  his 
goods  exempt,  although  it  appeared  that  the  wife  of  M. 
owned  a  house  and  lot  which  had  been  occupied  as  a  family 
homestead,  but  from  which  M.  and  his  family  had  removed 
before  levy,  40  O.  S.  232.  The  right  to  demand  an  allowance 
in  lieu  of  a  homestead  under  this  section  is  to  be  deter- 
mined by  the  state  of  facts  at  the  time  the  surplus  arising 
from  the  sale  is  finally  disposed  of  by  the  coun,  43  O.  S.  64. 

m 

i  5442.  Homestead  in  property  mortgaged  by  hnsbaiid. 
No  sale  of  real  estate  made  under  a  mortgage  which  is 
hot  executed  by  the  wife  of  the  debtor,  if  he  has  a  wife, 
shall  in  any  manner  affect  the  right  of  the  debtor's  wife 
or  family  to  have  a  homestead  set  off  under  the  pro- 
visions of  this  subdivision.     [48  v.  29,  {  9 ;  S.  &  C.  1147.] 

Bee  g  6435n.  Where  a  man  executes  a  mortgage  and  after- 
wards marries  and  becomes  the  head  of  a  family,  a  family 
homestead  in  the  mortgaged  property  is  subject  to  the  mort- 
gage and  in  an  action  against  the  mortgagor  or  to  foreclose 
such  mortgage,  his  wife  is  not  a  necessary  party,  29  O.  S.  636. 

i  6443.  Bower  not  affeoted.  Nothing  in  this  subdi- 
vision contained  shall  be  so  construed  as  in  any  way  to 
impair  the  right  of  dower,  or  the  mode  provided  by  law 
for  enforcing  that  right.    [48  v.  29,  J  10 ;  S.  &  C.  1147.] 

SUBDIVIBION  IV.      WHEN  CHATTELS  CLAIMED  BY  THIRD 

PEBSON. 

2  5444.  Prooeedinge  when  goods  levied  on  are  claimed 
by  fhird  person.  If  the  officer,  by  virtue  of  a  writ  of 
execution  issued  from  any  court  oi  record  of  this  state, 
levy  such  execution  on  goods  and  chattels  claimed  by  a 
person  other  than  the  defendant,  such  officer  shall  forth- 
with give  notice,  in  writing,  to  a  justice  of  the  peace  of 
the  county,  in  which  shall  be  set  forth  the  names  of 
the  plaintiff  and  defendant,  together  with  the  name  of 
the  claimant,  and  at  the  same  time  furnish  the  justice 
a  schedule  of  the  property  claimed;  the  justice  shall,  im- 
mediately upon  the  receipt  of  the  notice  and  schedule, 
make  an  entry  of  the  same  upon  his  docket,  and  issue  a 
summons^  directed  to  the  sheriff,  or  any  constable  of  the 
county,  commanding  him  to  summon  five  disinterested 
men,  having  the  qualifications  of  an  elector,  who  shall 
be  named  in  the  summons,  to  appear  before  him,  at  the 
time  and  place  therein  nientionea,  which  time  shall  not 
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be  more  than  three  days  after  the  date  of  the  writ^  to  try 
and  determine  the  right  of  the  claimant  to  the  property 
in  controverbj ;  the  claimant  shall  give  two  days'  notice, 
in  writing,  to  the  plaintiff,  or  other  party  for  whose  ben- 
efit the  execution  izas  issued  and  leyied,  his  agent  or 
attorney,  if  within  the  connty,  of  the  time  and  place  of 
trial;  and  he  shall,  moreover,  prove  to  the  satisfaction  of 
the  justice  that  such  notice  was  given,  or  that  it  could 
not  DC  given  by  reason  of  the  absence  of  the  party,  hifl 
agent  or  attorney.     [51  v.  57,  §  426 ;  S.  &  C.  1070.] 

The  officer  can  not  institate  this  proceeding,  16  O.  8.  420, 
tboagh  it  is  designed  mainly  for  his  protection.  8  0. 370;  11  O.  S. 
527, 682.  The  claimaDt  is  not  bound  to  proceed  under  the  stat- 
ute:  he  may  sue  the  officer,  8  0. 370,  but  ne  must  elect  between 
replevin  and  a  suit  for  damages,  2  H.  36.  If  he  fails  on  the  trial, 
he  can  not  sue  the  officer,  8  O.  370,  but  if  he  succeeds  he  can,  4 
0. 8. 598.  By  resorting  to  this  remedy  the  claimant  waives  con- 
stitutional objections,  12  O.  8. 105.  The  finding  on  the  trial  is 
not  conclusive,  except  to  protect  the  officer.  11  0. 8.  527.  A  sale 
by  a  constable  of  the  property  pending  trial  will  not  oust  Juris- 
diction of  liuitice,  and  the  cause  may  proceed  though  not  termi- 
nated until  after  sale,  11  O.  8.  682.  A  jury  of  five  is  constitu- 
tional, 16  O.  8. 420.  The  provisions  of  thfs  subdivision  do  not 
apply  to  seizures  by  constables  on  executions  issued  by  justices 
of  the  peace,  11 0.  S.  527.  Promise  of  stranger  to  indemnify 
officer  Against  loss  from  leaving  chattels  In  his  possession 
and  to  pay  to  the  officers  their  value  if  found  to  be  the  prop- 
erty of  execution  debtor  not  void  as  against  public  policy. 
Huch  promise  is  original  and  not  within  tne  statute  of 
frauds,  3  C.  C.  257. 

g  6445.  Id.  Trial  of  the  right  of  property.  The  jurors, 
summoned  as  aforesaid,  shall  be  sworn  to  try  and  deter- 
mine the  right  of  the  claimant  to  the  property  in  contro- 
versy, and  a  true  verdict  to  give  according  to  the  evi- 
dence ;  if  the  jury  find  that  the  right  to  the  goods  and 
chattels,  or  any  part  thereof,  is  in  the  claimant,  they 
shall  also  find  the  value  thereof,  and  the  justice  shall 
render  judgment  upon  such  finding  for  the  claimant, 
that  he  recover  his  costs  against  the  plaintiff  in  execu- 
tion, or  other  party  for  whose  benefit  the  execution  issued, 
and  also  that  he  have  restitution  of  the  goods  and  chat- 
tels, or  any  part  thereof,  according  to  the  finding  of  the 
jury ;  but  if  the  jury  find  that  the  right  to  the  goods  and 
chattels,  and  every  part  thereof,  is  not  in  the  claimant, 
the  justice  shall  render  judgment  on  such  finding  in 
favor  of  the  plaintiff  in  execution,  or  other  party  for 
whose  benefit  the  execution  issued,  and  against  tne  claim- 
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ant,  for  costs,  and  award  execution  thereon ;  if  the  jary 
fail  to  agree,  and  be  discharged,  costs  shall  be  taxed^  to 
abide  the  final  event  of  the  proceeding  before  the  justice, 
and  another  jury  shall  be  summoned  in  like  manner  as 
before ;  a  judgment  for  the  claimant,  unless  an  under- 
taking be  executed,  as  provided  In  the  next  section,  shall 
be  a  justification  of  the  officer  in  returning  "no  goods" 
to  the  writ  of  execution  by  virtue  of  which  the  levy  was 
made,  as  to  such  part  of  the  goods  and  chattels  as  were 
found  to  belone  to  the  claimant;  and  the  same  fees  shall 
be  allowed  and  taxed  by  the  justice,  for  himself,  officers, 
jurors,  and  witnesses,  as  are  allowed  by  law  for  like 
services  in  other  cases.  [57  v.  31,  i  427 ;  S.  &  C.  1071J 
i  5446.  Prooeedingi  when  Jury  fl&d  for  plaintiff.  Ii 
the  jur^  find  that  the  property,  or  any  part  thereof,  is  in 
the  claimant,  and  the  plaintiff  in  execution,  at  any  time 
within  three  days  after  the  trial,  tender  to  the  officer 
having  the  property  in  his  custody  on  execution  an  un- 
dertaking, in  double  the  amount  oi  the  value  of  theprop- 
erty  as  assessed  by  the  jury,  with  good  and  sumcient 
sureties,  payable  to  the  claimant,  to  the  effect  that  they 
will  pay  all  damages  sustained  by  reason  of  the  deten- 
tion or  sale  of  the  property,  the  officer  shall  deliver  such 
undertaking  to  the  claimant,  and  proceed  to  sell  the 
property  as  if  no  trial  of  the  right  thereto  had  taken 

f»lace,  and  shall  not  be  liable  to  the  claimant  therefor. 
51v.57,H28;  8.  &  C.1071.] 

A  BheriflT  is  not  liable  to  the  successful  claimant  for  selling  the 
chattels  on  the  writ  when  the  plaintiff  in  execution  had  tendered 
a  bond  as  provided  for  in  this  section,  and  the  claimant  refused 
to  receive  It,  12  O.  8. 105. 

SUBDIVISION  y.     EXSCTJTION  AGAINST  THE  FEBSON. 

i  5447.  Beqoisites  of  exeontion  against  the  person. 
An  execution  against  the  person  of  the  judgment  debtor 
shall  require  the  officer  to  arrest  such  aebtor,  and  com- 
mit him  to  the  jail  of  the  county  until  he  pays  the  judg- 
ment, or  is  discharged  according  to  law.  [51  v.  57,  f  477; 
a  &  C.  1091.] 

A  sheriff  can  not  be  amerced  for  not  executing  a  writ  under 
this  section  from  another  county,  unless  the  indorsement "  funds 
deposited  "  is  made  upon  the  writ;  nor  can  a  tender  of  his  fees 
be  substituted  in  the  place  of  such  indorsement,  10  0. 46,  because 
the  clerk  of  the  county  whence  the  writ  issued  was  reouired  to 
indorse  upon  it  "funds  are  deposited  to  pay  the  sheriff  on  this 
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writ,"  and  subscribe  his  name  thereto,  29  v.  226.  The  imprison* 
ment  of  a  judgment  debtor  upon  execution  operates  as  a  satis- 
faction of  the  Judgment  so  long  as  the  imprisonment  continues, 
and  so  if  he  is  discharged  from  such  imprisonment  with  the  as- 
•ent  of  the  execution  creditor ;  but  if  he  escapes,  or  is  discharged 
without  the  aasent  of  the  creditor,  it  is  not  satisfaction  of  the 
judgment,  19  O.  362. 

{  6448.  For  what  causes  exeoutton  against  the  person 
may  issue.  An  execution  against  the  perBon  of  the  debtor 
may  be  issued  upon  any  judgment  for  the  payment  of 
money : 

1.  when  the  judgment  debtor  has  removed,  or  begun 
to  remove,  any  of  his  property  out  of  the  jurisdiction  of 
the  court,  with  intent  to  prevent  the  collection  of  the 
money  due  on  the  judgment. 

2.  When  he  has  property,  rights  in  action,  evi- 
dences of  debt,  or  interest  or  stock  in  a  corporation  or 
company,  which  he  fraudulently  conceals  with  the  like 
intent. 

3.  When  he  has  assigned  or  disposed  of  all  or  part  of 
his  property,  or  rights  in  action,  or  has  converted  the 
same  into  money,  with  intent  to  defraud  his  creditors,  or 
with  the  intent  to  prevent  such  property  from  being 
taken  in  execution. 

4.  When  he  fraudulently  contracted  the  debt  or  in- 
curred the  obligation  upon  which  the  judgment  was  ren- 
dered. 

5.  When  the  judgment  was  rendered  for  money,  or 
other  valuable  tning,  lost  by  playing  at  any  game,  or 
by  means  of  any  bet  or  wager. 

6.  When  he  was  arrested  on  an  order  before  judgment, 
and  has  not  been  discharged  as  an  insolvent  debtor,  or 
the  order  has  not  been  set  aside  as  improperly  made. 
[51  V. 57, 1 478 ;  54  v. 30,  Jl ;  8.  &  C.  667, 1092.] 

{5449.  By  whom  and  how  such  exeoution  allowed. 
An  execution  against  the  person  of  the  debtor,  except  as 
prescribed  in  {  5451,  can  be  issued  only  when  allowed  by 
the  supreme  court,  the  district  court,  the  court  of  com- 
mon pleas,  or  the  probate  court,  or  any  judge  of  either, 
upon  being  satisfied,  by  the  affidavit  of  the  judgment 
creditor,  or  his  attorney,  and  such  other  evidence  as  may 
be  presented,  of  the  existence  of  one  or  more  of  the  par- 
ticulars mentioned  in  the  preceding  section.  [51  v.  57 
H79;S.AC.1092.] 
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"  That  the  debtor  \b  about  to  dlipose  of  his  property  with 
intent  to  defraud  his  creditors."  sufficient  under  36  y.  75, 16 
O.  304.    Jurisdiction  of  probate  judge,  36  Bull  270. 

2  5450.  Id.  Kay  be  iMued  by  joatioe  of  the  peaee. 
A  justice  of  the  p^ace  may  issue  an  execution  afainst 
the  person  of  a  judgment  debtor,  upon  being  satisfied  of 
the  existence  of  one  or  more  of  the  same  particulars,  by 
like  affidayit  and  eyidence.  [51  y.  57,  {480;  S.  &  C. 
1092.] 

i  5451.  Id.  When  iiiued  of  oonne.  When  the  judg- 
ment debtor  was  arrested  before  judgment,  and  has  not 
been  released  from  imprisonment  by  an  application  for 
relief  as  an  insolyent  debtor,  and  the  order  for  such 
arrest  has  not  been  adjudged  improper,  an  execution 
against  the  person  of  such  judgment  debtor  may  issue 
of  course.    [51  y.  57,  ?  481 ;  S.  &  C.  1092.] 

rW.  L.  M.  350. 

i  5452.    Disoharge  by  deliyery  of  property.    A  person 

taken  in  execution  as  aforesaid  shall  be  discharged  by 

deliyering  or  setting  off  to  the  officer  who  seryes  the 

writ,  if  issued  from  a  court  of  record,  real  or  personal 

property,  or  if  issued  by  a  justice  of  the  peace,  personal 

property  only,  sufficient  to  satisfy  the  judgment  and 

costs  for  which  the  writ  was  issued.     [51  y.  57,  2  482 ; 

S.  &  C.  1092.] 

When  the  defendant  turns  out  real  estate  to  release  his  body, 
the  lien  of  the  judgment  on  other  lands  of  defendant  is  not 
thereby  discharged,  11  O.  42.  Land  surrendered,  sold  without 
yaluation,  2  O.  828  (act  1815). 

i  5453.  Entitled  to  prison  boundSy  but  ezeontion  may 
Isine  against  property.  A  person  imprisoned  under  the 
proyisions  of  this  subdiyision  shall  be  entitled  to  prison 
bounds,  as  prescribed  by  law ;  but  in  case  the  person  is 
out  of  jail  in  prison  bounds,  the  judgment  creditor,  upon 
whose  judgment  he  was  imprisoned,  shall  be  entitled  to 
execution  against  the  lands  and  tenement^,  goods  and 
chattels,  of  the  debtor,  and  all  other  remedies  prescribed 
by  law  for  the  collection  of  debts.  [51  y .  57,  i  483 ; 
8.  &  a  1092.] 

{  5454.  Death  of  debtor  no  latitfMtion  of  judgment. 
The  death  of  a  person  under  arrest  in  an  action  shall 
not  satisfy  the  judgment;  but  an  execution  may  issue 
on  the  judgment  as  if  no  arrest  had  been  made.  [51  ▼. 
57,2484;  S.&C.1093.] 
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i  5455.  If  arreited  before  jndgment,  debtor  miut  be 
ebarged  in  ezeoution  within  ten  days.  If  a  person  who 
is  imprisoned  under  an  order  of  arrest  made  before  judg- 
ment, be  not  charged  in  execution  within  ten  days  after 
judgment,  he  shall  be  discharged  from  such  imprison- 
ment.   [51  V.  57,  i  485 ;  S.  &  C.  1093.] 

i  5456.  When  debtor  may  be  diioharged.  A  person 
imprisoned  under  this  subdivision,  or  upon  an  order  of 
arrest  before  judgment,  in  civil  cases,  who  is  unable  to 

Serform  the  act,  or  endure  the  imprisonment,  may  be 
ischarged  therefrom  upon  such  terms  as  are  lust,  by  the 
court  out  of  which  the  process  issued,  or  a  judge  thereof, 
or  by  the  court  in  which  the  judgment  was  or  might 
have  been  rendered,  or  a  judge  thereof.  [51  v.  57,  §  486 ; 
S.  &  C.  1093.] 

SUBDIVISION    VI.       PRIVILEGE    FBOM    ABBE8T.       PRISON 

BOUNDS. 

i  5457.  Who  are  privileged  from  arrest — When.  Mem- 
bers and  offloers  of  legiilature,  eleoton,  judges,  attorneys, 
ofKoers  of  oonrt,  Israelites,  militia.  The  following  per- 
sons are  privileged  from  arrest,  viz.: 

1.  Members,  clerks,  sergeants-at-arms,  door-keepers, 
and  messengers,  of  the  senate  and  house  of  representa- 
tives, during  sessions  of  the  general  assembly,  and  while 
traveling  to  and  from  such  sessions,  allowing  one  day 
for  every  twenty -five  miles  of  the  distance,  by  the  route 
most  usuallv  traveled;  and  whoever  arrests  an^  such 
person  in  violation  of  this  provision  shall  forfeit  and 
pay  one  hundred  dollars,  to  be  recovered  b^  civil  action, 
in  the  name  and  for  the  use  of  the  person  injured.  [29 
v.341,§2;  59v.6,?l;  S.&C.84;  S.&S.18.] 

2.  Electors,  while  going  to,  returning  from,  or  in  at- 
tendance at  elections.    [29  v.  341,  §  3 ;  S.  &  C.  84.] 

3.  Judges  of  the  courts,  while  attending  court,  and 
also  during  the  tipie  necessarily  employed  in  going  to, 
holding,  and  returning  from  the  court  which  it  is  their 
duty  to  attend.     [29  v.  341,  §  4 ;  S.  &  C.  84.] 

4.  Attomevs,  counselors  at  law,  clerks,  sheriffs,  coro- 
ners, constables,  and  criers,  and  all  suitors,  jurors,  and 
witnesses,  while  going  to,  attending,  or  returning  from 
court.     [29  V.  341,  §  5;  8.  &  C.  84.] 

5.  Officers  and  soldiers  of  the  revolutionary  war,  and 
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females,  on  any  mesne  or  final  process  for  any  debt, 
claim,  or  demand  arising  upon  contract  [29  v.  341,  i  7 ; 
8.  AC.  84.] 

6.  Israelites,  and  such  other  persons  as  religiously  ob- 
serve the  last  or  any  other  day  of  the  week  as  a  day  of 
worship,  on  such  day,  within,  going  to,  or  returning 
from  their  places  of  worship,  or  during  the  time  of  sery- 
ice,  and  while  going  to  or  returning  therefrom.  [52  v. 
18,  U ;  S.  &  C.  85.] 

7.  A  person  doing  militia  duty  under  the  order  of  his 
commanding  officer,  or  while  going  to  or  returning  from 
the  place  of  duty  or  parade.    [29  y.  341, 2  6 ;  S.  <&  C.  84.] 

i  6468.  When  and  where  arreiti  may  not  be  made. 
No  person  shall  be  arrested  during  a  sitting  of  the  senate, 
or  house  of  representatiyes,  within  the  hail  where  such 
session  is  being  held,  or  in  any  court  of  justice,  during 
the  sitting  of  such  court,  or  on  the  first  day  of  the  week, 
commonly  called  Sunday,  or  on  the  fourth  day  of  the 
month  of  July.    [29  y.  341,  ?  6 ;  S.  &  C.  84.] 

i  6469.  This  anbdiyision  does  not  extend  to  crimes,  eto. 
Nothing  in  this  subdiyision  contained  shall  be  construed 
to  extend  to  cases  of  treason,  felony,  or  breach  of  the 
peace,  or  to  privilege'  any  person  herein  specified  from 
being  served  at  any  time  with  a  summons  or  notice  to 
appear;  and  all  arrests,  not  contrary  to  the  provisions 
herein  contained,  made  in  any  place,  or  on  any  river  or 
water-course  within  or  bounding  upon  this  state,  shall 
be  deemed  lawful.    [29  v.  341,  §  8 ;  S.  &  C.  84.] 

Servico  on  Sunday  legal.  1  Bull  115 ;  42  O.  8.  S85,  692. 

Non-resident  suitors  attending  court  privileged  from  being 
served  with  summons  In  civil  actions,  12  Bull  319;  20  Boll  886 
46  O.  S.  38. 

i  6460.  Notice  to  be  given  when  member  or  officer  of 
legislature  arrested.  If,  during  a  session  of  the  general 
assembly,  a  member  or  officer  thereof  be  arrested  upon  a 
charge  of  treason,  felony,  or  breach  of  the  peace,  notice 
thereof  shall  be  given  forthwith  to  the  body  with  which 
he  is  connected,  by  the  officer  who  issued  the  process 
upon  which  the  arrest  is  made.  [29  v.  341,  §  9 ; 
S.  &  C.  84.] 

i  6461.  How  and  when  prisoner  may  be  discharged.  A 
person  arrested  contrary  to  the  provisions  of  this  subdi- 
vision shall  be  discharged  by  a  writ  of  habeas  corpusy  or 
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in  a  summary  way,  by  motion  before  the  court  from 
which  the  process  issued,  at  the  cost  of  the  party  who 
sued  out  the  process.    [29  v.  341,  J  10 ;  S.  &  C.  84.] 

i  5462.  Prison  bounds  fixed.  A  person  imprisoned  for 
debt  shall  be  entitled  to  the  privilege  of  prison  bounds, 
which  shall  be  co-extensive  with  the  limits  of  the 
county;  but  such  prisoner  shall  not,  in  any  instance, 
pass  over  or  without  such  limits.  [29  v.  340,  ?  1 ;  31  v.  11.] 

Jail  limits,  1  O.  49. 

2  6468.  When  prisoner  entitled  to  benefit  of  prison 
bounds.  A  prisoner  shall  not  be  entitled  to  the  privilege 
of  prison  bounds  until  he  gives  bond  to  the  creditors, 
witn  two  or  more  sureties,  resident  in  the  county,  ap- 
proved by  the  justice  or  mayor  who  issued  the  process, 
or,  in  other  cases,  by  the  probate  judge,  in  double  the 
sum  for  which  he  stands  committed,  for  his  safe  contin- 
uance in  the  custody  of  the  jailer,  within  the  limits  of 
the  prison  bounds,  until  legall^r  discharged,  which  bond 
shall  be  lodged  with  the  sheriff  until  the  creditor  de- 
mands the  same ;  and  when  the  condition  of  the  bond  is 
broken,  the  creditor  may  put  the  bond  in  suit,  and  have 
judgment  entered  against  the  sureties  for  the  debt,  inter- 
est, and  costs  for  which  the  prisoner  stands  committed. 
[29  V.  340,  ?  2 ;  S.  <&  C.  1210.] 

Joint  bonds  given  in  separate  suits  are  void ;  and  a  bond  is 
void  unless  defendant  is  actually  in  prison,  and  that  fact  is  re- 
cited in  the  bond,  2  O.  277.  It  is  a  good  defense  to  an  action  on 
a  bond  given  under  this  s(K;tion  that  no  order  was  made  by  the 
court  or  Judge  authorizing  its  issue,  or  that  such  order  was 
made  without  the  necessary  preliminary  proof,  or  that  the  writ 
has  been  quashed,  15  O.  372.  A  certificate  given  by  a  commis-. 
sioner  of  insolvents  to  a  debtor  who  has  given  bond  for  the 
prison  limits,  discharges  the  security  on  the  bond,  notwithstand- 
ing the  proceedings  are  afterwards  dismissed  in  the  common 
.pleas,  9  O.  100.  Creditor  must  support  prisoner,  1  O.  32;  2 
Bull  264.    Not  bound  to  furnish  lodgings,  1  O.  32. 

CHAPTEB  II. 

PROCEEDINQS  IN  AlD  OF  EXECUTION. 
SUBDIVISION  I.     BY  ClVHi  ACTION. 

2  5464.  When  judgment  creditor  may  prooeed  against 
equitable  assets,  etc.  When  a  judgment  debtor  has  not 
personal  or  real  property  subject  to  levy  on  execution 
sufficient  to  satisfy  the  judgment,  any  equitable  interest 
which  he  has  in  real  estate,  as  mortgagor,  mortgagee,  or 
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otherwise,  or  any  inteieBt  he  has  in  any  banking,  turn- 
pike,  bridge,  or  other  joint  stock  company,  or  in  any 
money  contract,  claim,  or  choses  in  action  (1),  due  or  to 
become  due  to  him,  or  in  any  judgment  or  order,  or 
any  money,  goods,  or  effects  whicn  he  has  in  the  posses- 
sion of  any  person,  or  body  politic  or  corporate,  shall 
be  subject  to  the  payment  of  the  judgment,  by  action. 
[51  V.  57,  ?  458 ;  S.  &  C.  1086.] 

1.    3  C.  C.  R.  96 ;  49  O.  S.  60.   Insufficient  answer,  21  Bull  818. 

A'  proceeding  under  this  section  is  in  the  nature  of  a 
creditor's  bill,  18  O.  S.  24. 

AMiiffntnent.  If  assignment  for  creditors  is  fraudulent, 
property  is  liable,  5  O.  293.  Assignee  of  Judgment  can  prose- 
cute, 17  O.  8.  319. 

Bonds  of  railroad  company  unissued  can  not  be  subjected, 
2  D.  465. 

dmmty.    Nor  debts  of  county,  18  0. 13. 

Different  defendant**  property  can  be  reached  in  the  same 
bill,  11  O.  292. 

Dower.    Right  to  dower  is  liable,  5  Bull  410 ;  41 0.  8.  540. 

^amingt  for  three  mouths  exempted,  25  O.  8.  516. 

Exeeuiion,  Issuance  and  return  of  execution  not  essential 
if  fact  that  Judgment  debtor  has  no  property  subject  to  levy 
and  sale  is  averred,  2  O.  294 ;  6  O.  227 :  16  O.  817 ;  13  O.  B.  263. 

Foreign  land  is  not  liable,  1 D.  550. 

Fbrmt  11  O.  292. 

Fraudulent  conveyance  set  aside  at  suit  of  creditor,  18  O. 
444:  29  0.  8.  597. 

joinder  ot  actions  and  parties.  A  cause  of  action  to  re- 
cover a  money  Judgment,  and  one  in  the  nature  of  a  credit- 
or's bill  to  obtain  satisfaction  of  Judgment,  ca.n  not  be 
be  united,  1 W.  L.  M.  571 ;  nor  a  claim  against  a  corporation 
alleged  to  be  insolvent  with  a  prayer  against  stockholders 
Indebted  to  the  corporation  for  arrears  of  subscription,  1  H. 
281 ;  but  a  Judgment  creditor  of  an  Insolvent  rallraid  corpo- 
ration may  Join  in  the  same  action  a  claim  to  compel  pay- 
ment of  unpaid  subscriptions  for  stock  and  a  claim  to  en- 
force the  individual  liability  of  stockholders  for  the  satis- 
faction of  his  Judgment,  20  O.  8. 190.  Plaintiff  can  not,  in  a 
suit  against  a  defendant  on  a  contract  to  recover  money, 
Join  debtors  of  defendant  and  seek  to  subject  their  debts  to 
the  payment  of  his  Judgment  when  recovered,  1  H.  217. 

Judgment  must  first  be  obtained,  unless  there  is  a  charge 
or  lien,  1  H.  281 ;  24  O.  S.  432 ;  16  O.  317.  When  a  Judgment 
upon  which  an  action  was  based  to  subject  a  debt  due  the 
Judgment  debtor  was  set  aside  at  a  subsequent  term  for  ir- 
regularity, and  re-entered,  and  a  supplemental  petition 
based  upon  the  latter  Judgment  was  filed,  the  proceeding 
was  Hs  pendentf  and  did  Viot  authorize  the  debtor  of  the 
Judgment  debtor  to  pay  him  his  debt,  10  O.  8.  365. 

Jurisdiction.  A  Justice  of  the  peace  has  no  jurisdiction  to 
subject  choses  in  action  belonging  to  judgment  debtor  to 
payment  of  judgment,  1  H.  557.  The  8uperlor  Ck)urt  of  Cin- 
cinnati and  common  pleas  have  jurisdiction,  though  the 
judgment  is  less  than  one  hundred  dollars,  Id. 

Leasehold,  Permanent  leasehold  mortgaged  can  only  be 
reached  by  this  proceeding,. HO.  355. 
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Vega4sy,  When  paj'^mentof  legacy  is  discretionary  with 
executor,  creditor  of  legatee  can  not  subject,  9  Bull  292. 

LicffMe.   Possession  by  lieerue  not  liable,  3  0. 292 ;  see  8  C.  C.  442. 

lAen,  Judgment  creditor  acquires  no  lim  in  equity  upon 
choses  in  action  of  debtor  until  bill  is  filed,  6  0. 156;  4  O.  S. 
623 :  obtains  preference  by  filing  bill,  13  0. 197. 

Money  can  be  subjected,  1  W.  L.  M.  143  (but  not  money  in 
the  hands  of  a  person  not  summoned,  2  Clev.  R.  185). 

Mortgage.  And  mortgagor's  interest  without  tender  of 
money  due  to  mortgagee,  17  O.  336. 

Fartinerthip  property  must  be  first  exhausted  before 
action  can  be  maintained  to  subject  moneys  owned  by  one 
partner  to  pay  partnership  debt,  3  0. 287.  In  action  to  col- 
lect Judgment  due  firm,  not  necessary  to  allege  that  firm 
was  formed  for  or  doing  business  in  Ohio,  in  averring  ren- 
dition  of  judgment  in  favor  of  firm,  13  O.  S.  210. 

PlMding  must  show  that  judgment  is  recovered  and  that 
there  is  no  real  or  personal  property  sufiSlcient  to  satisfy 
debt,  3  O  287 ;  16  O.  318.  Averment  of  return  of  "  no  goods  " 
insufficient,  1  D.  159;  8  0.  217. 

BoLlaries  of  city  officers  may  be  subjected,  15  O.  S.  462 ;  and 
stockholders'  subscriptions,  17  0. 187. 

Stock.  No  action  lies  against  state  to  compel  payment 
stock  subscription.  11  O.  273. 

'  Bureties  against  whom  judgment  is  had  may  suMect 
credits  of  principal  to  payment  of  judgment  without  nrst 
paying  the  debt,  1  O.  533 ;  4  O.  8.  GOO. 

Trust  fund.  Interest  payable  to  A.  for  life,  with  remain- 
der to  his  heirs,  is  liable,  2  H.  78. 

VendUyr^s  lien  for  unpaid  purchase  money  subject,  24 
O.  B.  402. 

MuceUaneout.  The  judgment  debtor  may  be  compelled 
to  disclose  his  means  to  pay  the  debt,  and  the  names  of  his 
debtors,  11  O.  273,  292.  Where  several  judgment  creditors 
are  pursuing  the  same  equitable  assets  of  their  common 
debtor  they  are  entitled  to  satisfaction  in  the  order  in 
which  their  liens  attached  by  the  filing  of  their  bills,  Id. 
In  a  suit  to  enforce  the  collection  of  a  judgment,  the  judg- 
ment debtor  can  not  urge  as  a  defense  any  error  or  irregu- 
larity in  the  action  in  which  the  judgment  was  recovered,  10 
0. 104.  Where  U  appeared  that  the  creditor  had  an  execu- 
tion levied  on  real  estate,  not  disposed  of,  the  proceeds  of 
which  could  not  be  known,  and  there  was  other  property 
not  levied  on,  .the  relief  was  refused,  3  O.  287.  In  case  of 
excess  of  debt  or  assets  plaintiff'  must  or  court  may  select, 

3  O.  502.  Court* can  order  examination  of  other  witnesses 
than  judgment  debtor,  but  referee  can  not,  11  Bull  144.  Stock 
in  corporation  already  pledged  by  debtor,  43  O.  8.  509.  Re- 
versal of  judgment  no  satisfaction,  efllect  of,  2  C.  C.  77. 
Where  an  action  is  pending  by  a  judgment  debtor  to  re- 
cover damages  caused  by  a  nuisance  to  real  estate,  the 
judgment  creditor  of  such  debtap*,  before  the  claim  of  the 
debtor  is  reduced  to  judgment,  can,  by  action  against  the 
plaintiff*  and  defendant  in  the  nuisance  case  acauire  a  lien 
on  such  claim,  so  as  to  entitle  him  to  payment  of  the  same, 
If  his  debtor  succeeds  in  the  suit,  3  C.  C.  98.  Neither  the 
fact  that  the  claim  was  paid  to  the  judgment  debtor  by  the 
defendant  in  the  nuisance  case,  nor  the  fact  that  the  judg- 
ment of  the  judgment  creditor  became  dormant  during  the 
pendency  of  his  action  affected  the  right  to  have  the  pro- 
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ceeds  of  the  claim  applied  to  the  payment  of  the  judgment,  Id., 
49  O.  S.  60.  In  an  action  by  assignee  of  a  judgment  to  subject 
equities  to  the  satisfaction  of  a  judgment,  debtor  may  set  off 
indebtedness  to  him  from  judgment  creditor  accruing  before 
assignment,  24  O.  8.  204.  In  a  proceeding  under  this  section  the 
action  must  be  founded  on  the  judgment.  Such  an  action  can 
not  be  maintained  apon  a  i judgment  which  had  become  dor- 
mant at  the  time  of  the  commencement  thereof,  6  C.  C.  27. 
Trustee  of  corporation  can  not  retain  a  balance  for  salary,  18 
O.  S.  24.  Insanity  of  debtor  no  defense,  31  O.  8.  247.  When  debt 
tied  up  by  defense  to  another  suit,  34  O.  S.  294.  Examination  of 
debtor  not  subject  to  review,  11 0. 8.669.  Contempt  proceedings 
on  refusal  to  obey  order,  4  Bull  733.    Priority  of  lien,  18  0. 197. 

SUBDIVISION  II.      BY  OA.BNISHMENT  AOAINST  RAILBOAD 

COMPANIES. 

§  5465.  Proceedings  in  aid  by  gamifhment  against 
xailroad  eompany.  The  plaintiff,  or  his  agent  or  attor- 
ney, in  a  judgment  against  a  railroad  company,  rendered 
in  anj  court,  upon  a  claim  due  to  common  laoorers  for 
work  and  labor  performed  for  the  company,  or  for  cross- 
ties,  lumber,  or  wood  furnished  thereto,  to  be  used  in 
the  construction,  repair,  or  operation  of  its  road,  or  for 
the  erection  of  fences  along  the  line  of  its  road,  required 
by  law  to  be  erected,  or  upon  a  note,  or  other  evidence 
oi  indebtedness,  given  for  the  considerations  aforesaid, 
may  file  with  a  precipe  for  execution  upon  such  judg- 
ment his  affidavit,  setting  forth  the  claim  upon  whicn 
the  judgment  is  founded,  that  he  has  no  knowledge  of 
any  property  of  the  defendant  liable  to  levy  and  sale 
upon  the  execution,  and  that  a  person  or  corporation,  to 
be  therein  named,  and  within  the  jurisdiction  of  the 
officer  to  whom  the  execution  is  to  be  directed,  is  in- 
debted to  the  defendant,  or  has  property  or  claims  of 
the  defendant  in  his  possession  or  under  his  control,  as 
agent  of  the  defendant,  or  otherwise;  and  thereupon 
the  clerk  shall  issue  a  notice  to  each  person  or  corpora- 
tion named,  to  the  effect  that  he  is  required  to  pay  over 
and  deliver,  to  the  officer  holding  such  writ,  the  money, 
property,  and  claims  of  the  defendant,  in  his  possession 
or  under  his  control,  or  which  may  come  into  his  posses- 
sion or  under  his  control  at  any  time  before  the  satis- 
faction of  the  judgment,  not  exceeding  an  amount  suffi- 
cient to  pay  the  same  and  costs.  [63  v.  126,  {  1 ;  S.  &  S. 
119.] 

{5469,    Id.    ITotiee  to  gamiihee.    The  officer  shall 
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serve  upon  each  garnishee  named  in  the  notice  a  copy  of 
the  execution  and  notice,  and  the  person  so  served  shall 
be  bound  to  the  plaintiff  in  execution,  from  the  date  of 
such  service,  for  all  the  money,  property,  and  credits  of 
the  defendant,  in  his  possession  or  under  his  control,  or 
which  may  come  into  his  possession  or  under  his  con- 
trol at  any  time  before  the  satisfaction  of  the  judgment. 
[57v.  119,?2;  S.  AC.  1174.] 

See  2  6512.    Justice  of  the  peace. 

}  5467.  Id.  Examination  of  garnishee.  The  garnishee 
may  be  required,  by  a  written  notice,  at  any  time  after 
service  on  nim  as  above  provided,  to  appear  before  any 
officer  within  his  townsKip  competent  to  administer 
oaths,  or  before  the  clerk  of  the  court  of  common  pleas 
of  hiB  county,  and  answer  such  questions  as  may  be 
asked  him  touching  the  property  of  every  description, 
money,  and  credits  of  the  defendant,  in  his  possession  or 
under  his  control;  the  notice  shall  be  signed  by  the 
plaintiff,  or  his  agent  or  attorney,  shall  specify  the  time 
when  and  place  where  the  examination  will  be  held,  and 
shall  be  served  at  least  one  day  before  the  day  fixed  for 
the  examination;  the  examination  shall  be  reduced  to 
writing,  signed  by  the  garnishee,  certified  by  tiie  officer 
before  whom  it  was  taken,  and  filed  with  the  papers  in 
the  case ;  and  the  garnishee  shall  be  entitled  to  the  same 
fees  for  attendance  as  are  allowed  to  witnesses.  [57  v. 
119,  ?  3 ;  S.  &  C.  1174.] 

i  5468.  Id.  Attachment  against  garnishee  on  fiftiluro 
to  appear  or  refasal  to  answer.  If  the  garnishee  refuse  to 
appear,  as  required  by  the  notice,  an  attachment  may  be 
issued  against  him,  upon  proof  made  of  due  service  of 
the  notice  j  or  if,  having  appeared,  he  refuse  to  answer 
such  questions  as  are  asKea  nim  as  aforesaid,  the  officer 
before  whom  the  examination  is  being  had  shall  commit 
him  to  the  jail  of  the  county  until  he  answers  such  ques- 
tions, or  is  discharged  according  to  law.  [57  y.  119,  2  4; 
S.  &  C.  1174.] 

{  5469.  Id.  Garnishee  to  deliver  money  and  property 
to  offloor.  The  garnishee  shall  pay  over  to  the  officer  aU 
mone^  in  his  hands,  or  under  his  control,  or  which  may 
come  into  his  hands  or  control,  belonging  to  the  defend- 
ant not  exceeding  the  amount  of  the  judgment  and  costs, 
ana  deliver  to  the  officer  all  property  and  credits  of  the 
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defendant  in  his  hands,  or  which  may  come  into  his 
hands,  and  take  his  receipt  for  such  money,  property,  or 
credits,  which  receipt  shall  he  a  sufficient  discnar^e  of 
liability  therefor*  and  upon  refusal  by  such  garnishee 
to  pay  over  or  deliver  as  aforesaid,  the  plaintiff  may  com- 
mence an  action  therefor,  in  his  own  name,  against  the 
garnishee,  and  recover  the  same,  with  costs.  [57  v.  120, 
?  6 ;  S.  <&  C.  1174.] 

§  6470.  Id.  OfSoer  to  lell  propefty.  The  officer  shall 
sell,  as  upon  execution,  any  nroperty  of  the  defendant  so 
delivered  to  him  which  woula  be  liable  to  seizure  and  sale 
upon  execution,  and  shall  hold  all  the  other  property 
to  abide  the  order  of  the  court.  [57  v.  120,  H ;  S.  &  C. 
1174.] 

i  5471.  Id.  When  assignments  void.  An  assignment 
or  transfer  of  property,  in  the  hands  or  under  the  control 
of  any  agent  of  such  railroad  company  at  the  date  of 
the  service  of  notice  of  garnishment,  or  which  may  after- 
wards, and  before  the  satisfaction  oi  the  judgment,  come 
into  his  hands  or  under  his  control,  shall  be  void  as 
against  judgment  claimants  under  this  subdivision.  [57 
V.  120,  §  7 ;  S.  &  C.  1174.] 

8X7BDIVISI0N  HI.     BY  EXAMINATION  OF  DEBTOB. 

3  5472.  Examination  of  debtor  after  return  of  ezeen- 
tion.  When  an  execution  against  the  property  of  a 
judgment  debtor,  or  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  does  not  reside  in  the  state,  to  the  sheriff 
of  the  county  where  the  judgment  was  rendered,  or  a 
transcript  of  a  justice's  judgment  has  been  filed,  is  re- 
turned unsatisfied,  in  whole  or  in  part,  the  judgment 
creditor  shall  be  entitled  to  an  order  irom  a  probate 
judge,  or  a  judge  of  the  court  of  common  pleas,  of  the 
county  to  which  the  execution  was  issued,  requiring  such 
debtor  to  appear  and  answer  concerning  his  property  be- 
fore such  judge,  or  a  referree  appointed  by  such  judge,  at 
a  time  and  place  within  the  county  to  be  specified  in 
the  order.    [51  v.  67,  ?  459 ;  S.  &  C.  1089.] 

Suj>erior  Court  of  Cincinnati  has  no  jurisdiction,  9  Bull  241. 
Court  has  power  to  order  examination  of  other  witnesses  than 
judgment  debtor  when  satisfied  on  application  of  party  that  ad- 
ditional witnesses  should  be  examined,  11  Bull  144 ;  see  1  Clev. 
R.  26.  An  examination  of  a  witness  under  this  section  wa« 
held  admissible  in  evidence  against  him  in  an  action  to  set 
aside  a  deed  made  to  him  in  fraud  of  creditors,  ^Ing  the 
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Identical  matter  concerning  wbicli  he  bad  been  examined, 

40  ().  8.  345. 

i  547S.  Examination  of  debtor  before  retnm  of  exeon- 
tion.  After  the  issue  of  an  execution  against  property, 
and  npon  proof  bj  the  affidavit  of  the  judgment  creditor, 
or  otherwise,  to  the  satisfaction  of  the  court  of  common 
pleas,  or  a  judge  thereof,  or  a  probate  judge,  of  the 
county  in  which  the  debtor  is  found,  that  the  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply 
toward  the  satisfaction  of  the  judgment,  such  court  or 
judge  may,  by  order,  require  the  judgment  debtor  to 
appear  at  a  time  and  place,  in  such  county,  to  answer 
concerning  the  same ;  and  such  proceedings  may  there- 
upon be  had,  for  the  application  of  the  property  of  the 
judgment  debtor  toward  the  satisfaction  of  the  judg- 
ment, as  are  prescribed  in  this  subdivision.  [51  v.  57, 
1 460 ;  S.  A  C.  1089.] 

Demand  on  debtor  not  required,  11  O.  S.  323. 

{  5474.  When  order  of  arrest  may  issue,  and  proeeed- 
ingt  thereon.  Instead  of  the  order  requiring  the  attend- 
ance of  the  judgment  debtor,  as  provided  in  the  two 
preceding  sections,  the  judge  may,  upon  proof,  in  writ- 
ing, to  his  satisfaction,  by  affidavit  of  the  iudgment 
creditor,  or  otherwise,  that  there  is  danger  of  tne  debtor 
leaving  the  state,  or  concealing  himself,  to  avoid  the 
examination  herein  mentioned,  issue  a  warrant  requir- 
ing the  sheriff  to  arrest  and  brinff  before  him  the  debtor; 
such  warrant  can  be  issued  only  by  a  judge  of  the  court 
of  common  pleas,  or  the  probate  judge,  of  a  county  in 
which  the  deotor  is  found,  and  the  sheriff  can  execute  it 
only  within  that  county ;  in  executing  the  warrant  the 
sheriff  shall  deliver  to  the  debtor  a  copv  thereof,  and  of 
the  testimony  on  which  it  issued ;  the  debtor,  when 
brought  before  the  judge,  shall  be  examined  on  oath, 
and  other  witnesses  may  be  examined  on  either  side ;  if 
it  appear  in  the  examination  that  there  is  danger  of  the 
debtor  leaving  the  state,  or  that  he  has  property  which 
he  unjustly  refuses  to  apply  to  the  judgment,  he  may  be 
ordered  to  enter  into  an  undertaking,  with  surety,  in 
such  sum  as  the  judge  may  prescribe,  that  he  will  attend 
before  the  judge  or  referee  for  examination,  from  time 
to  time,  as  shall  be  directed ;  and  in  default  of  entering 
into  such  undertaking,  he  mav  be  committed  to  the  jaU 
of  the  county,  by  warrant  of  the  judge,  as  for  contempt. 
[51  V.  67,  8  461;  S.  &  a  1089.] 
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i  6475.  Examination  of  debtor  of  judgment  debtor. 
Eifeot  of  Buoli  order.  Kotiee  to  parties.  After  the  re- 
turn of  an  execution  against  the  property  of  a  judgment 
debtor,  or  of  one  of  several  debtors  in  the  same  judgment, 
and  upon  proof,  in  writing,  by  affidavit,  or  otherwise,  to 
the  satisfaction  of  the  judge,  that  a  person  or  corpora- 
tion has  property  of  such  judgment  debtor,  or  is  indebted 
to  him,  the  judge  may,  by  an  order,  require  such  person 
or  corporation,  or  any  officer  or  member  of  the  corpora- 
tion, to  appear  at  a  specified  time  and  place,  within  the 
county  in  which  such  person  or  corporation  is  served 
with  the  order,  and  answer  concerning  the  same ;  the 
service  of  the  order  shall  bind  the  property  in  the  pos- 
session or  under  the  control  of  such  person  or  corpora- 
tion from  the  time  of  service ;  and  the  person  or  corpo- 
ration so  served  with  the  oraer  shall  be  liable  to  the 
judgment  creditor  for  all  property,  money,  and  credits 
in  his  hands  belonging  to  the  judgment  debtor,  or  due 
to  him  from  such  person  or  corporation,  from  the  time 
of  service ;  but  if,  on  the  filing  of  the  affidavit  of  the 
judgment  creditor,  his  agent  or  attorney,  the  judge  is 
satisfied  of  the  existence  of  any  of  the  grounds  upon 
which  an  order  of  attachment  may  be  issued,  as  pro- 
vided in  i  5521,  the  order  may  be  issued  before  the  issue 
and  return  of  execution ;  and  the  judge  may  also  require 
notice  of  such  proceeding  to  be  given  to  any  party  in 
the  action,  in  such  manner  as  may  seem  to  him  proper. 
[71  V.  53,  §  464.] 

Debtor  of  execution  debtor  can  not,  after  service  of  order, 
discharge  himself  by  payment  to  execution  debtor  of  his  in- 
debtedness, 6  O.  S.  255.  Examination  of  debtor  not  subject  to 
review,  11  O.  S.  569.  Judgment  in  such  proceedings  against 
judgment  debtor  and  hii  debtor,  ordering  the  latter  to  pay  the 
amount  due  from  him  to  judgment  creditor,  protects  him  from 
suit  on  same  demand  by  judg^nt  debtor ;  effect  of  reversal  of 
judgment  in  original  case,  2  C.  C.  B.  77. 

i  5476.  Person  not  exoused  firom  answering  beeanse 
examination  may  oonviet  him  of  frand.  No  person  shall, 
on  examination  pursuant  to  this  subdivision,  be  excused 
from  answering  any  question  on  the  ground  that  his  ex- 
amination will  tend  to  convict  him  of  a  fraud:  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  a 
prosecution  for  such  fraud.   [51  v.  57,  i  462 ;  S.  &  C.  1089.] 

This  section  does  not  apply  to  a  civil  action  based  on  disoov- 
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eries  made  in  such  proceedings  in  the  probate  court,  and 
brought  for  the  purpose  of  applying  upon  a  judgment  property 
subject  to  such  application,  40  O.  S.  S45. 

i  5477.  Seferenoe  by  judge  to  referee.  The  judge 
may,  in  his  discretid)i,  order  a  reference  to  a  referee 
agreed  upon,  or  appointed  hy  him,  to  report  the  evi- 
dence or  the  facts.    [51  v.  57,  ?  472 ;  S.  <&  C.  1091.] 

Testimony  before  referee  may  be  used  as  a  deposition  in  the 
case,  8  Rec.  364.  Refusal  to  confirm  referee's  finding  not  subject 
to  review,  2  Clev.  R.  185. 

i  5478.  Prooeedings  may  be  coxitinued.  The  judge  or 
referee,  acting  under  the  provisions  of  this  chapter,  may 
continue  his  proceedings  from  time  to  time,  until  they 
are  completed!    [51  v.  57,  §  471 ;  S.  &  C.  1091.] 

i  5479.  Attendance  of  parties  and  witnesses  enforced. 
A  party  or  witness  may  he  compelled,  hy  an  order  of  the 
judge,  or  hy  a  suhpcena,  to  attend  before  a  judge  or  ref- 
eree, to  testify.    [51  v.  57,  ?§  465,  466 ;  S.  &  C.  1090.] 

Attendance  enforced  only  by  order  of  judge,  1  Clev.  R.  26; 
see  11  Bull  144. 

i  5480.  Examination  before  referee  to  be  certified. 
Oath.  If  before  a  referee,  the  examination  must  be 
taken  by  the  referee,  and  certified  to  the  judge;  all  ex- 
aminations and  answers  before  a  judge  or  referee  must 
be  on  oath ;  and  when  a  corporation  answers,  the  answer 
must  be  on  the  oath  of  an  officer  thereof.  [51  v.  57, 
J  466 ;  S.  &  C.  1090.] 

See  §  5213. 

§  5481.  How  disobedienoe  of  order  punished.  If  a  per- 
son, party,  or  witness  disobey  an  order  of  the  judge, 
court,  or  referee,  duly  served,  ne  may  be  punished  as  for 
contempt;  and  such  referee  may,  at  his  discretion,  re- 
port the  case  to  the  court,  or  judge,  and  such  court  or 
judge  may  punish  for  contempt  as  provided  in  chapter 
4,  aivision  7,  title  1,  of  the  Kevised  Statutes  of  Ohio. 
[69  V.  48,  i  473;  S.  &  S.  566;  86  y.  48.] 

There  Is  no  power  under  this  section,  or  any  other,  to  imprison  • 
for  refusal  to  obey  the  order  where  thQ  person  having  possession 
of  the  money  claims  to  own  it,  42  0.  S.  Ill,  112;  see  4  Bull  733 ; 
5  a  C.  78 ;  27  Bull  289.  291. 

{  5488.  Debtor  may  pay  execution  against  creditor. 
After  the  issue  of  execution  against  property,  a  person 
indebted  to  the  judgment  debtor  may  pay  to  the  sheriff 
the  amount  of  his  debt,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  execution ;  and  the  sheriff's  re- 
ceipt shall  be  a  sufficient  dischaige  for  the  amount  so 
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paid,  or  directed  to  be  credited  by  the  judgment  creditor 
on  the  execution.    [51  v.  67,  J  468 ;  S.  &  C.  1089.] 

And  the  same  rule  applies  to  an  execution  held  by  a  constable 
and  issued  by  a  Justice  of  the  peace,  15  O.  8. 176.  See  60  0. 8. 689. 

3  6488.  Judge  may  order  property  to  be  applied  on 
•xeoution.  The  judge  may  order  any  property  of  the 
judgment  debtor,  or  money  due  to  him,  not  exempt  by 
law,  in  the  hands  either  of  himself  or  other  person,  or 
of  a  corporation,  to  be  applied  toward  the  satisfaction 
of  the  judgment;  but  the  earnings  of  the  debtor  for  his 
personal  services,  at  any  time  within  three  months  next 
preceding  the  order,  can  not  be  so  applied,  when  it  is 
made  to  appear,  by  the  affidavit  of  the  debtor,  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his  labor.  [51  v.  57, 
J  467 ;  S.  &  C.  1090.] 

The  mode  of  applying  property  under  this  section  is  not  pre- 
scribed, but  it  must  be  in  analogy  as  to  claims  of  the  debtor 
against  third  persons,  to  the  remedies  to  which  the  debtor  him- 
self might  resort.  Tne  court,  or  Judge,  is  not,  under  this  sec- 
tion, authorized  to  settle  disputes  between  the  debtor  and  a  third 
person,  or  to  enforce  the  collection  of  claims  by  order  of  pay- 
ment and  attachment.  Where  claims  are  to  be  collected,  the 
appointment  of  a  receiver  is  the  proper  course,  11  O.  S.  323.  A 
iuaee  can  not,  under  this  section,  enforce  the  payment  of  a  debt, 
m  the  absence  of  all  fraud,  by  imprisonment,  as  for  a  contempt, 
but  may  direct  the  application  of  the  proceeds  of  the  debt,  when 
collected  by  a  receiver  or  otherwise.  6  O.  8.  256.  Earnimra  of 
debtor,  etc.,  exempt ;  see  26  O.  S.  616.  See  g  6480,  subdivision 
enn,  49  O.  S.  661. 

i  5484.  Jndge  may  appoint  reoelver,  and  prohibit  trans- 
fer, eto.,  of  property.  The  judge  may,  by  order,  appoint 
the  sheriff  of  the  proper  county,  or  other  suitable  per- 
son, a  receiver  of  the  property  of  the  judgment  debtor; 
and  he  may  also,  by  order,  forbid  a  transfer,  or  other  dis- 
position of,  or  any  interference  with,  the  property  of  the 
judgment  debtor  not  exempt  by  law.  [51  v.  67,  ?  468 ; 
S.  AC.  1090.]  ,^    , 

i  5485.  Liability  of  iheriff  on  oAoial  bond.  If  the 
sheriff  be  appointed  receiver,  he  and  his  sureties  shall  be 
liable  on  his  official  bond  as  such  receiver;  and  if  another 
peison  be  appointed,  he  shall  take  an  oath  and  give  an 
undertaking  as  in  other  cases.    [51  v.  57,  J  470;  S.  &  C. 

25486.  Prooeedings  when  another  has  an  afoertainable 
interest  in  the  property.    Sale  of  debtor's  interest.    If  it 
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appear  that  the  judgment  debtor  has  an  interest  in  real 
estate,  in  the  county  in  which  proceedings  are  had,  as 
mortgagor,  mortgagee,  or  otherwise,  and  his  interest  can 
be  ascertained  as  between  himself  and  the  person  hold- 
ing the  legal  estate,  or  the  person  having  a  lien  on  or 
interest  in  the  same,  without  controversy  as  to  the  inter- 
est of  such  ^rson  holding  such  legal  estate,  or  interest 
therein,  or  lien  on  the  same,  the  receiver  may  be  ordered 
to  sell  and  convey  such  real  estate,  or  the  interest  of  the 
debtor  therein ;  such  sale  shall  be  conducted,  in  all  re- 
spects, in  the  same  manner  as  is  provided  for  the  sale  of 
real  estate  upon  execution ;  and  the  proceedings  of  all 
sales  shall,  before  the  execution  of  the  deed,  be  approved 
by  the  court  in  which  the  judgment  was  rendered,  or  the 
transcript  filed.    [51  v.  57,  i  469 ;  8.  &  C.  1090.] 

2  6487.  Orders,  etc.,  to  be  signed  by  judge,  filed  with 
olerk,  and  minute  made  on  exeention  docket.  The  order 
mentioned  in  §§  5472, 5473,  and  5475,  shall  be  in  writing, 
and  signed  by  the  judge  who  makes  the  same,  and  shall 
be  served  as  a  summons ;  and  the  judge  shall  reduce  all 
his  orders  to  writing,  which,  together  with  a  minute  of 
his  proceedings,  signed  by  himself,  shall  be  filed  with  the 
clerk  of  the  court  of  the  county  in  which  the  judgment 
is  rendered,  or  the  transcript  of  the  justice  is  filed,  and 
the  clerk  shall  enter  on  his  execution  docket  the  time  of 
filing  the  same.    [51  v.  57,  i  474;  S.  &  C.  1091.] 

No  record  is  required,  but  the  judge  must  file  hia  "orders" 
and  a  '* minute  of  his  proceedings"  with  the  clerk,  who  alone 
can  certify  transcripts  thereof,  1  W.  L.  M.  87. 

i  6488.  Compensation  of  probate  judge.  The  probate 
judge  shall  be  allowed  for  his  services  under  this  subdi- 
vision the  sum  of  three  dollars  in  each  case,  and  such 
fees  as  are  allowed  by  law  to  clerks  of  the  court  of  com- 
mon pleas  for  similar  services.  [51  v.  57,  i  476 ;  S.  &  C. 
1091.] 

§6489.  Costs.  The  judge  shall  allow  to  clerks,  sher- 
ifis.  referees,  receivers,  and  witnesses,  such  compensation 
as  18  allowed  for  like  services  in  other  cases,  to  be  taxed 
as  costs  in  the  case,  and  shall  enforce  by  order  the  col- 
lection thereof,  from  such  party  or  parties  as  ought  to 
pay  the  same.     [51  v.  57,  §  475 ;  S.  &  C.  1091. 

The  judge  is  authorized  to  order  the  costs  to  be  paid  by  such 
]»arty  as  ought  to  pay  the  same,  1 W.  L.  M.  87. 
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SUBDIVISION  lY.      BT  ATTACHMENT. 

25490.  When  enforoed  by  attaohment.  When  the 
judgment  is  not  for  the  recovery  of  money  or  real  prop- 
erty it  may  be  enforoed  by  attachment,  by  the  court 
which  rendered  the  Bame,  upon  motion  made,  or  by  a 
rule  of  the  court  upon  the  defendant ;  but  in  either  case 
notice  of  the  motion,  or  a  serf  ice  of  a  copy  of  the  rule, 
shall  be  made  on  the  defendant  a  reasonable  time  before 
the  order  of  attachment  is  made.  [51  v.  57,  i  488; 
8.  &  C.  1093.] 

25S18II. 


DIVISION   VI.     Provisional   Rbmediks. 

CHAPTER  I. 

ABBEST  AND  BAIL. 

§5491.  Arrest  in  oivil  aotioni  only  m  preMribed  by 
this  title.  A  defendant  in  a  civil  action  can  be  arrested 
before  judgment  in  the  manner  prescribed  by  this  title, 
and  not  otherwise ;  but  this  provision  shall  not  apply  to 
proceedings  for  contempt,  nor  to  actions  prosecuted  or 
judgments  obtained  in  the  name  of  the  state  of  Ohio  to 
recover  fines  or  penalties.    [51  v.  57,  §  145 ;  S.  &  C.  991.] 

i  5492.  By  whom  and  when  order  of  arrest  may  be 
made.  An  order  for  the  arrest  of  the  defendant  shall  be 
made  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  when  there  is  filed  in  his  office  an  affidavit  of 
the  plaintiff,  his  authorized  agent  or  attorney,  made  be- 
fore a  judge  or  clerk  of  any  court  of  the  state,  or  a  jus- 
tice of  the  peace,  stating  the  nature  of  the  plaintifif's 
claim,  that  it  is  just,  and  the  amount  thereof,  as  nearly 
as  may  be,  and  establishing  one  or  more  of  the  following 
particulars : 

1.  That  the  defendant  has  removed,  or  begun  to  re- 
move, anv  of  his  property  out  of  the  jurisdiction  of  the 
court  with  intent  to  defraud  his  creditors. 

2.  That  he  has  begun  to  convert  his  property,  or  a  part 
thereof,  into  money,  tor  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors.- 

.    3.  That  he  has  property,  or  rights  of  action,  which  he 
fraudulently  conceals. 
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4.  That  he  has  assigned,  removed,  disposed  of,  or  begun 
to  dispose  of,  his  property,  or  a  part  thereof,  with  intent 
to  deiraud  his  creditors. 

5.  That  he  fraudulently  contracted  the  debt,  or  in- 
curred the  obligation,  for  which  suit  is  about  to  be  or 
has  been  brought. 

6.  That  the  money,  or  dther  valuable  thing,  for  which 
a  recovery  is  sought  in  the  action,  was  lost  by  playing  at 
any  game,  or  by  means  of  a  bet  or  wager. 

The  affidavit  shall  also  contain  a  statement  of  the 
facts  claimed  to  justify  the  belief  in  the  existence  of  one 
or  more  of  such  particulars.  [51  v.  57,  §  146 ;  54  v.  30, 
§  1 ;  S.  &  C.  667,  991.] 

8ee  g  6i83.  The  statute  must  be  strictly  construed,  14  O.  S. 
213.  The  affidavit  must  state  tbe  amount  of  the  debt  with 
certainty,  10  O.  263 ;  but  if  plaintiff  does  not  know  the  precise 
amount  he  should  say  "as  nearly  as  he  is  able  to  state,  and 
which  amount  named  is  not  greater  than  the  amount  justly  due 
him  from  the  said  defendant,"  Yaple's  Pr.  etc.  89.  The  amount 
sworn  to  iu  the  affidavit  must  be  indorsed  on  the  writ,  10  0. 263, 
but  not  the  amount  for  which  the  defendant  is  held  to  bail,  16  O. 
304.  Affidavit  under  former  statute,  that  defendant  is  about  to 
move,  without  stating  facts  from  which  the  inference  is  drawn, 
insufficient,  2  W.  L.  J.  426. 

4.  An  affidavit  in  the  words  of  the  act  1838,  that  the  debtor  is 
"  about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors,"  sufficient,  16  O.  304. 

5.  An  affidavit  that  plaintiff's  brokers  sold  his  stocks  under 
his  direction,  received  the  money,  stating  the  amount  over  and 
above  all  charges,  and  embezzled  and  converted  the  same  to 
their  own  use,  suffl61ent,  44  O.  S.  636.  If  the  defendant  on  a 
motion  to  vacate  the  arrest  files  his  affidavit,  he  may  be 
examined  by  the  plaintiff  notwithstanding  his  answers 
may  tend  to  criminate  him.  Id. 

An  order  based  on  an  affidavit  which  does  not  contain  a  state- 
ment of  the  facts  claimed  to  justify  the  affiant's  belief  is  void,  for 
want  of  legal  authority  in  a  justice  to  issue  it,  and  an  arrest  un- 
der it  is  illegal,  14  O.  S.  213. 

3  6498.  Id.  Kot  to  be  iuued  unless  bond  given.  The 
order  of  arrest  shall  not  be  issued  bv  the  clerk  until  there  ' 
is  executed,  by  sufficient  sureties  of  the  plaintiff,  a  writ- 
ten undertaking,  to  the  effect  that  the  plaintiff  shall  pay 
to  the  defendant  all  damages,  not  exceeding  double  the 
amount  of  the  plaintiff's  claim  stated  in  the  affidavit, 
which  he  may  sustain  by  reason  of  the  arrest  if  the  order 

rrove  to  have  been  wrongfully   obtained.     [51  v.  57, 
147;  S.  «&C.992.] 

i  5494.  When  it  may  issue.  The  order  may  be  made 
to  accompany  the  summons,  or  at  any  time  afterward, 
before  judgment.    [51  v.  57,  §  148 ;  S.  &  C.  992.] 
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§5496.  To  whom  delivered,  and  eontenti.  It  shall 
be  addressed^  and  delivered,  with  a  copy  of  the  affidavit 
to  the  sheriff,  and  shall  specify  the  names  of  the  parties, 
the  court  in  which  the  action  is  brought,  and  the  amount 
of  the  plaintiff's  claim  stated  in  the  affidavit,  and  shall '^ 
require  the  sheriff  to  arrest  the  defendant,  and  hold  him 
in  bail  in  double  that  sum,  and  to  make  return  of  the 
order  on  a  dav  to  be  named  therein,  with  the  under- 
taking of  the  bail,  if  any  be  given.  [51  v.  57,  {  149 ; 
S.  &  C.  992.] 

Insertion  of  mere  initial  letters  of  plaintiff's  Christian  name 
is  a  fatal  defect  in  the  description  of  the  person,  10  0. 263.  A  writ 
describing'  the  plaintiff  as  Brazllla  Smith  instead  of  Barrilla 
Smith,  and  designating  justice  of  the  peace.  J.  P.,  held  stU&dent, 
7  O.  (Pt.  2)  236. 

i  0496.  When  order  of  arrest  retnmaUe.  The  return 
day  of  the  order  of  arrest,  when  the  order  is  issued  at  the 
commencement  of  the  suit,  shall  be  the  same  as  that  of 
the  summons;  and  when  issued  afterward,  it  shall  be 
fifteen  days  after  it  issued.    [51  v.  57,  i  150;  S.  &  C.  992.] 

i  6497.  How  executed.  The  sheriff  shall  execute 
the  order  by  arresting  the  defendant,  and  delivering  to 
him  a  copy  thereof,  and  of  the  affidavit ;  and  if  the  de- 
fendant can  not  be  found  before  the  return  daj,  the 
plaintiff  ma^  have  further  orders,  without  other  affidavit 
or  undertaking,  until  the  defendant  is  arrested ;  but  an 
order  of  arrest  shall  not  be  issued  to  any  other  than  the 
county  in  which  the  action  is  brought.  [51  v.  57,  f  151 ; 
a  &  0.  992.] 

i  6498.  Commitment  of  defendant  to  jail.  The  defend- 
ant, when  arrested,  shall  be  committed  to  the  jail  of  the 
county,  and  kept  in  custody  until  discharge  by  law. 
[51  V.  57,  8  152;  S.  A  C.  992.] 

The  imprisonment  of  the  debtor  operates  as  a  satisfaction  so 
long  as  the  imprisonment  continues,  or  if  be  is  discharged  with 
the  assent  of  the  creditor,  the  discbarge  operates  as  a  satisfaction, 
otherwise  if  he  escape  or  is  discharged  without  ttie  creditor's 
assent,  19  O.  862. 

i  6499.  Defendant  may  deposit  money  and  be  di*- 
eharged.  The  defendant  may,  before  or  after  giving 
bail,  deposit  with  the  sheriff,  or  in  court,  the  amount  of 
money  specified  in  the  order  of  arrest;  whereupon  he 
shall  be  discharged,  or  his  bail,  if  any  has  been  given, 
shall  be  released.    [51  v.  57,  i  153 ;  S.  <&  G.  993.] 

2  6600.  Koney  deposited  to  be  paid  into  oonrt.  The 
sheriff  shall  pay  into  court  the  money  received  by  him 
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in  lieu  of  bail;  and  if  it  be  received  in  vacation,  he 
shall  pay  it  on  the  first  day  of  the  next  term,  and  if  re- 
ceived daring  the  term,  he  shall  pay  it  immediately.  [51 
V.  57,  i  154 ;  S.  &  C.  993.] 

2  5501.  Court  to  have  control  of  money.  The  court 
shall  make  proper  orders  for  the  safe-keeping  of  money 
deposited  in  lieu  of  bail,  and  may  direct  the  sheriff  to 
keep  the  same,  and,  after  final  judgment  in  the  action, 
shall  order  it  to  be  paid  to  the  party  entitled  thereto,  ac- 
cording to  the  result.    [51  v.  57,  ?  155 ;  S.  «&  C.  993.] 

2  5502.  Sheriff  and  snreties  liable  for  the  money. 
Money  so  deposited  with  the  sheriff,  or  directed  by  the 
court  to  be  kept  by  him,  shall  be  held  upon  his  official 
responsibility ;  and  he  and  his  sureties  shall  be  liable, 
and  may  be  proceeded  against,  for  any  default  in  relation 
thereto,  as  m  other  cases  of  delinquency.  [51  v.  57. 
2  156 ;  S.  <&  C.  993.] 

2  5503.  When  and  how  bail  to  be  taken.  Bail  may  be 
given  by  the  defendant  on  hifl  arrest,  or  at  any  time 
afterward,  before  judgment;  it  shall  be  done  by  causing 
sufficient  bail  to  execute  a  written  undertaking  to  the 
plaintiff,  in  the  presence  of  the  sheriff,  to  the  effect  that^ 
if  judgment  be  rendered  in  the  action  against  the  defend- 
ant, he  will  render  himself  amenable  to  the  process  of  the 
court  thereon ;  and  the  undertaking,  when  accepted,  shall 
be  returned  to  the  clerk's  office,  and  the  defendant  shall 
be  discharged.    [51  v.  57, 2  157 ;  S.  &  C.  993.] 

Bail  dischaiged  by  judgment  for  defendant,  though  afterward 
reversed,  20  O.  S.  567. 

2  5504.  Plaintiffmay  object  to  baU.  The  plaintiff,  or 
his  attorney,  may  object  to  the  bail  for  insufficiency,  at 
any  time  within  ten  days  after  the  undertaking  is  given, 
by  serving  upon  the  sheriff  a  written  notice  that  he  does 
not  accept  tne  bail ;  a  failure  to  serve  such  notice  shall 
be  deemed  an  acceptance  of  the  bail,  and  the  sheriff  shall 
be  exonerated  from  liability ;  and  when  the  undertaking 
is  given  after  the  return  of  the  order  of  arrest,  the  plaintiff 
shall  have  notice  thereof.    [51  v.  57, 2  158 ;  S.  &  C.  994.] 

2  5505.  Kotice  of  Justiilcation.  The  sherifi^  or  the  de- 
fendant, may,  within  ten  days  after  the  receipt  of  such 
notice,  give  to  the  plaintiff,  or  his  attorney,  notice  in 
writing  of  the  justincation  of  the  same  or  other  bail  be- 
fore a  judge  or  clerk  of  the  court  in  which  the  action  is 
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brought,  a  probate  Judge,  or  a  justice  of  the  peace,  at  a 
time,  not  less  than  nve  nor  more  than  ten  days  thereafter, 
and  a  place,  to  be  specified  therein ;  and  if  other  bail  be 
given,  a  new  undertaking  must  be  executed.  [51  y.  57, 
1 159 ;  S.  &  C.  994.] 

{  5606.  Manner  of  juitifloation.  For  the  purpose  of 
justification,  each  of  the  bail  must  attend  before  the 
proper  ofBcer,  at  the  time  and  place  mentioned,  and 
may  be  examined  on  oath  touching  his  sufficiency,  in 
such  manner  as  the  officer  deems  proper.  [51  y.  57, 
?160;  S.  &  C.  994.] 

i  5507.  Allowance  of  bail.  If  the  officer  find  the  bail 
sufficient,  he  shall  indorse  his  allowance  on  the  under- 
taking, and  cause  it  to  be  filed  with  the  clerk ;  and  the 
sheriff  shall  thereupon  be  discharged  from  liability. 
[51  V.  57,  i  161 ;  a  &  C.  994.] 

{5508.    When  sheriff  liable    as   bail  and  how  dif- 

oharged.    If,  after  the  arrest  of  the  defendant,  he  escape, 

or  be  rescued,  or  bail  be  not  taken  or  be  adjudged 

insufficient,  or  a  deposit  be  not  made,  the  sheriff  shall 

be  liable  as  bail ;  but  he  may  discharge  himself  from 

liability  by  putting  in  sufficient  bail  at  any  time  before 

judgment.    [51  v.  57, 1 162;  S.  &  C.  994.] 

Insufficiency  of  jail  no  defense,  13  O.  S.  177;  nor  privilege  of 
prisoner  from  arrest,  13  O.  S.  182. 

2  5609.  Liability  of  sheriff,  how  fixed.  The  return  of 
"not  found,"  upon  an  execution  against  the  body  of  the 
defendant,  shall  be  necessary  to  fix  the  liability  of  the 
sheriff  as  bail,  which  liability  shall  be  the  amount  of 
the  judgment,  interest,  and  costs;  and  this  liability  can 
be  enforced  only  in  a  separate  action  against  him,  or 
against  him  and  his  sureties  on  his  official  bond,  as  in 
other  cases  of  delinquency.    [51  y.  57,  i  163 ;  S.  <&  G.  994J 

S5510.  BaU  adjudged  insnlftoient  liable  to  sheriff 
The  bail  adjudged  insufficient  shall  be  liable  to  the 
sheriff  for  tlie  damages  he  may  sustain  by  reason  of 
such  insufficiency.     [51  y.  57,  g  164 ;  8.  «&  C.  994.] 

i  55U.  LiabUity  of  bail,  how  fixed.  The  liability  of 
the  bail  shall  be  fixed  in  the  manner  proyided  in  i  5509 
for  fixing  the  liability  of  the  sheriff  as  bail ;  and  the 
bail  can  be  proceeded  against  in  an  action  only.  [51  y. 
67.  §165;  S.  AC. 994.] 

1 5512,   Surrender  of  defendant  a  disoharge  of  bail,    A 
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surrender  of  the  defendant  to  the  sherifif  of  the  county 
in  which  he  was  arrested,  with  a  delivery  of  a  certified 
copy  of  the  undertaking  of  the  bail,  whether  such  sur- 
render is  made  by  the  defendant  himself,  or  by  his  bail, 
shall  discharge  the  bail ;  such  surrender  may  be  made 
at  any  time  l^fore  the  return  da^  of  the  summons  in  an 
action  against  the  bail ;  the  sheriff  shall  give  to  the  bail 
a  written  acknowledgment  of  the  surrender,  and  hold 
the  defendant  in  his  custody,  upon^such  copy  of  the 
undertaking  of  the  bail,  as  upon  an  order  of  arrest ;  and 
the  clerk  of  the  court  shall,  on  the  production  to  him 
of  the  sheriff^s  acknowledgment  of  the  surrender,  enter 
on  the  undertaking  an  exoneration  of  the  bail.  [51  v. 
57,§166;8.&C.994.] 

After  their  liability  is  fixed,  bail  can  not  surrender  defendant 
and  be  discharged,  7  O.  S.  514 ;  but  in  an  action  on  the  bond, 
the  court  has  power,  at  any  time  before  judgment,  to  grant  bail 
further  time  in  which  to  surrender  the  judgment  debtor,  35  O.  S. 
131. 

i  6518.  Bail  may  arrest  defendant.  The  bail  may,  for 
the  purpose  of  surrendering  the  defendant,  arrest  him 
at  any  time  or  place  before  he  is  finally  charged,  or,  by 
a  written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  any  person  of  suitable  age 
and  discretion  to  do  so.     [51  v.  57,  ?  167 ;  S.  &.  C.  995.] 

i  5514.  For  what  eansei  bail  may  be  exonerated.  The 
bail  shall  be  exonerated  by  the  death  of  the  defendant,  or 
by  his  imprisonment  in  a  state  prison,  or  by  his  legal  dis- 
charge from  the  obligation  to  render  himself  amenable 
to  the  process  of  the  court,  or  by  his  surrender  to  the 
sheriff  of  the  county  in  which  he  was  arrested  in  the 
execution  of  such  process,  within  the  time  fixed  in 
i  5512,  or  within  such  further  time  as  the  court  in  which 
the  action  is  pending  may  allow.  [51  v.  57,  §  168 ;  S.  &  C. 
995.] 

§  5515.  Bail  may  be  substitated  for  a  deposit  of  money. 
If  money  be  deposited  by  the  defendant,  as  provided  in 
i  5499,  bail  may  be  given  and  justified,  upon  notice  as 
prescribed  in  §  5505,  at  any  time  before  judgment;  and 
thereupon  the  court  in  which  the  action  is  brought,  on 
being  satisfied  that  the  bail  has  been  given  and  adjudged 
sufficient,  shall  direct  that  the  money  deposited  be  re- 
funded to  the  defendant,  and  it  must  be  refunded  accord- 
ingly.    [77  v.  46-  51  V.  57,  g  169 ;  S.  &  C.  995.] 
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i  6516.  When  prooeedingg  againit  htdl  maj  be  itayed 
and  bail  discharged.  If,  at  any  time  before  or  after 
judgment  against  the  bail,  proceedings  in  error  be  com- 
menced on  the  judgment  against  the  principal,  in  the 
suit  in  which  their  undertaking  was  taken,  the  court 
may,  on  motion,  stay  proceedings  against  such  bail  for 
a  reasonable  time,  on  payment  by  them  of  all  costs  that 
have  accrued  against  them ;  and  if,  on  such  proceedings, 
the  judgment  against  the  principal  be  reversed,  and  the 

Srincipal  be  discharged  from  such  suit,  the  bail  shall  be 
ischarged  from  the  undertaking.  [51  y.  57,  1 170 ; 
S.  &  C.  996.] 

i  6617.  Xode  of  ▼acating  order  of  arrest  or  redaeing 
amount  of  bail.  A  defendant  who  is  arrested  may,  on 
motion,  at  any  time  before  judgment  in  the  action,  apply 
to  the  court  in  which  suit  is  brought,  if  in  session, 
and,  in  vacation,  to  a  judge  thereof,  or  to  any  judge  of  a 
court  of  record  of  the  state,  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  the  bail ;  and  the  court  or 
judge  shall  allow  to  him  such  time  for  preparation,  and 
the  hearing  of  the  motion,  as  is  just  and  reasonable ;  bat 
reasonable  notice  of  such  motion  must  be  given  to  the 
plaintiff.    [64  v.  10,  §  171 ;  8.  &  S.  544.] 

i  6618.  Motion  may  be  supported  and  opposed  by  affl- 
dayits.  When  the  motion  is  made  npon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits,  or  other  evidence,  in 
addition  to  the  evidence  on  which  the  order  of  arrest 
was  made.    [61  v.  57,  ?  172 ;  S.  &  C.  996.] 

2  6619.  Jidl  fees,  how  paid.  A  person  who  causes  an- 
other to  be  committed  to  jail  under  the  provisions  of  this 
chapter  shall  be  liable,  in  the  first  instance,  for  the  jail 
fees,  and  shall,  if  required  by  the  jailer,  pay  such  lees 
weekly  in  advance ;  and  the  fees  so  paid  shall  be  a  part 
of  the  costs  of  the  case.    [51  v.  57,  g  173;  8.  &  C.  996.] 

This  section  has  no  application  to  a  case  of  imprisonment  of 
a  defendant,  by  order  of  court,  after  conviction  under  the  bas- 
tardy act,  15  0.  S.  43.  Fees  not  exceeding  fifty  cents  per  day,  g  1235. 

26620.  When  sheriff  may  discharge  prisoner.  The 
sheriff  or  jailer  may  discharTO  a  person  imprisoned 
on  mesne  or  final  process  issued  in  a  civil  proceeding,  at 
any  time  when  there  is  no  money  in  his  hands  to  pay  for 
the  sustenance  of  such  prisoner ;  or,  he  may  detain  the 
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prisoner,  and  hold  the  adverse  party  liable  for  such  sus- 
tenance.   [51  V.  179,  i  168 ;  S.  A  C.  799.] 

Sheriff  or  jailer  may  permit  the  prisoner  to  go  at  large,  if,  on 
demand,  the  judgment  creditor  does  not  ^y  the  jail  fees  weekly 
in  advance,  13  O.  S.  182.  Neither  the  sheriff  nor  county  commis- 
sioners are  bound  to  feed  an  insolvent  prisoner  in  jail,  6  0. 439. 


CHAPTER  II. 

Attachment. 

subdivision  i.    gbounds  of  attachment. 

§  5521.  GrouiLds  of  attachment.  In  a  civil  action  for 
the  recovery  of  money,  the  plaintiff  may,  at  or  after  the 
commencement  thereoi,  have  an  attachment  against  the 
property  of  the  defendant,  upon  the  grounds  herein  stated : 

1.  When  the  defendant,  or  one  of  several  defendants,  is 
a  foreign  corporation,  or  a  non-resident  of  this  state ;  or, 

2.  Has  absconded,  with  the  intent  to  defraud  his  cred- 
itors; or, 

3.  Has  left  the  county  of  his  residence,  to  avoid  the 
service  of  a  summons ;  or, 

4.  So  conceals  himself  that  a  summons  can  not  be 
served  on  him ;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof, 
out  of  the  jurisdiction  of  the  court,  with  the  intent  to 
defraud  his  creditors ;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof, 
into  monev,  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors ;  or, 

7.  Has  property,  or  rights  in  action,  which  he  con- 
ceals; or, 

8.  Has  assigned,  removed,  disposed  of,  or  is  about  to 
dispose  of  his  property,  or  a  part  thereof,  with  the  in- 
tent to  defraud  his  creditors ;  or, 

9.  Has  fraudulently  or  criminally  contracted  the  debt, 
or  incurred  the  obligation,  for  which  suit  is  about  to  be 
or  has  been  brought. 

But  an  attachment  shall  not  be  granted  on  the  ground 
that  the  defendant  is  a  foreign  corporation  or  a  non- 
resident of  this  state  for  any  claim  other  than  a  debt  or 
demand  arising  upon  contract,  judgment,  or  decree,  or 
for  causing  death  or  a  personal  injury  by  a  negligent 
or  wrongful  act.     [88  v.  65;  62  v.  10,  g  191.] 

Action  to  enforce  statutory  liability  of  stockliolder,  2  N,  p.  260. 
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Ad  attachment  did  not  lie  against  the  property  of  a  married 
woman  in  an  action  to  charge  her  separate  estate,  in  which  do 

rrsonal  money  judgment  conld  be  rendered  against'her,  24  O. 
389.  It  lies  against  a  husband  for  partnership  debts  of  husband 
and  wife.  Id.  87.  An  attachment  can  not  issue  until  petition  is 
filed,  35  O.  S.  661.  An  action  will  lie  for  falsely  and  maliciously 
suinjB^  out  a  writ  of  attachment  against  the  plaintifif  's  effects  to 
his  injury,  though  it  be  admitted  that  he  was  indebted  to  de- 
fendant; and  a  creditor's  false  aflQ davit  that  his  resident  debtor 
absconds  is  not  probable  cause  for  the  issue  of  an  attachment 
against  his  effects,  9  0. 103 ;  8  O.  S.  548 ;  and  in  such  action  it  is 
not  necessary  to  aver  in  the  petition  or  prove  on  the  trial  that 
the  attachment  had  been  discharged  or  otherwise  terminated 
adversely  to  the  claim  of  the  party  employing  it ;  nor  when  the 
trial  and  judgment  in  the  former  suit  did  not  necessarily  involve 
the  question  of  the  existence  of  probable  cause  for  issuing  the 
attachment,  is  it  necessary  to  aver  and  prove  the  termination  of 
the  former  suit,  8  O.  S.  548.  Court  can  not  discharge  property 
on  motion  of  defendant  on  the  ground  that  the  property  does 
not  belong  to  him,  10  O.  8.  439.  In  some  cases  an  attaching 
creditor  takes  more  than  the  interest  of  his  debtor,  as  where  a 
debtor  has  parted  with  his  interest  by  a  conveyance  which  is 
invalid  as  to  creditors,  19  O.  8.  476.  In  an  action  when  property 
is  attached  and  summons  returned  "not  served,"  no  time  is 
fixed  by  statute  within  which  service  by  publication  must  be 
made.  Hence  where  the  service  by  publication  was  not  com- 
pleted until  eigbt  months  after  the  return  of  summons,  it  is 
error  to  dismiss  the  action  for  an  alleged  want  of  jurisdiction 
by  reason  of  such  delay,  41 0. 8. 271.  Amendment  of  i>etition  can 
not  enlarge  scope  of  attachment,  2  C.  C.  110.  Attachment  on 
goods  belonging  to  firm  issued  against  member  of  firm  caD  not 
take  precedence  of  attachment  against  firm  though  it  is  a  prior 
levy,  Id.  The  right  of  attaching  creditors  may  properly  be  de- 
termined upon  a  motion  for  the  distribution  of  tne  fund.  Id.  A 
mistake  in  notice  bv  publication  does  not  vitiate  an  attachment 
nroperly  issued  and  levied.  Id.  Bringing  property  into  Ohio  to 
be  attached  is  fraudulent,  19  Bull  257.  Summons  to  issue.  1 
N.  P.  124. 

1,  JitreiM  corporation.  Non-resiOaU,  The  words  "  foreign  cor- 
poration" In  the  justice's  code,  1853,  did  not  include  a  corporation 
created  by  the  laws  of  this  state,  aad  located  therein,  12  O.  S.  139. 
Non-resident.  Attachment  lies  against  a  non-resident  stockholder 
in  Ohio  corporation,  21  O.  8.  221;  by  one  partner  against  another 
non-resident  partner  after  dissolution,  12  0. 8. 165;  by  surety,  on 
behalf  of  creditor,  against  principal  debtor,  for  a  debt  past  due, 
on  the  grouDd  of  non-residence.  2  D.  436;  before  debt  due,  see  11 
0. 8. 679 ;  12  0. 8. 158.  Jurisdiction  Is  acquired  against  a  non-resi- 
dent by  the  issuing  of  process,  based  upon  the  requisite  affidavit, 
and  the  attachment  of  the  property,  15  0. 436 ;  17  0. 409 ;  see  2  D. 
168;  but  where  the  property  is  sought  to  be  reached  by  process 
of  garnishment  only,  the  answer  of  the  garnishee  that  he  is  not 
Indebted,  and  has  no  property  in  his  possession  belonging  to  the 
defendant,  does  not  oust  the  court  of  jurisdiction,  81  O.  8. 637: 
29  O.  8. 120.  If.  after  thus  acquiring  jurisdiction,  the  court  pro- 
ceed to  render  judgment  without  the  publication  of  notice,  such 
judgment  is  not  void,  and  can  not  be  collaterally  impeached, 
but  must  be  reversed  on  error,  15  0. 436.    By  demurring  to  the 

Setitiou,  a  non-resident  brings  himself  as  fully  within  the  iuris- 
ictionof  the  court  as  if  he  had  been  served  with  summons  in 
the  action,  29  O.  8. 120.    An  affidavit  in  attachment,  stating  em 
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the  sole  ground  lor  the  attachment  that  the  defendant  is  a  "  non- 
resident of  the  county,"  made  before  a  justice  of  the  peace,  in  a 
case  subsequently  certified  to  the  commbn  pleas,  under  1 6514,  Is 
not  tuffleient  to  authorize  the  issuiug  of  an  order  of  attachment 
in  the  common  pleas.  26  O.  8.  529.  Under  the  act  of  1810,  a  for- 
eign attachment  could  not  be  sustained  against  one  of  several 
)oInt  and  several  contractors,  4  0. 132 :  and  under  the  act  of  1824, 
an  attachment  could  not  be  sustained  against  one  of  several  con- 
tractors who  was  a  resident  of  the  state  when  the  others  were 
non-residents,  4  0. 150.  Foreign  Insurance  company  made  gar- 
nishee by  service  on  managing  agent,  15  Bull  333;  see  28  Bull 
246:  noB-resldent  partners,  51  O.  8.  300 ;  9  C.  C.  280. 

2.  "Has  abtconded  wUh  the  intent  to  defravd  hi*  erecfitorg."  Where 
one  partner  absconds  and  the  other  disposes  of  a  psxt,  and  is  dis- 
posing of  the  whole,  of  the  partnership  effects,  it  will  be  presumed 
that  they  intend  to  delay  and  hinder  their  creditors  so  as  to  form 
a  good  cn^ound  of  attachment  i^;alnst  the  partnership  property, 
1  H*  87. 

4.  "  So  conceals  tdmself  that  a  mmmons  can  not  he  served  upon 
him.**  See  2  BuU  86  (g  6489).  The  fact  that  a  summons  is  issued 
and  returned  "  not  found  "  has  no  tendency  to  show  that  the  de- 
lendaut  is  concealing  himself  with  intent  to  evade  process,  and, 
on  the  other  hand,  that  intent  may  appear  clearly  from  other 
facts,  Id. 

8.  Has  assigned  his  property  vHth  the  intent  to  dtfraud  his  credit- 
ors. An  attachment  on  this  ground  will  be  set  aside  where  the 
sole  evidence  to  support  it  is  a  conveyance,  which,  if  fraudulent 
at  all,  is  so  only  bV  construction  of  law  under  the  provisions  of 
the  statute  of  frauds,  and  it  is  shown  affirmatively  that,  even  if, 
in  its  consequences  as  to  creditors,  the  conveyance  oe  fraudulent, 
luch  consequences  were  not  in  fact  contemplated  or  intended. 
8  Rec.  744 ;  see  3  W.  L.  G.  281.  The  fact  of  a  conveyance  alone, 
when  defendant  was  insolvent.  wiU  not  justify  an  attachment, 
though  it  might  justify  a  bill  in  chancery  to  set  aside  the  con- 
veyance, 4  Bull  1064.  Intentional  fraud  must  be  proven,  1  C.  C. 
R.  76 :  82  Bull  136.  Evidence  of  fraudulent  conveyance  antt  its 
effeot.  11  Bull  272:  22  Bull  98. 

9.  *•  Has  fraudutenOyt**  22  0. 8. 388,  "  or  criminaUy  contracted  the 
debt.*'  In  cases  of  assault  and  battery,  22  O.  8.  Ill,  115 :  81  0. 8. 
67.  The  fraudulent  conversion  of  promissory  notes,  bills  of  ex- 
change, etc.,  does  not  create  "an  obligation  fraudulently  in- 
curred," 1  V.  469.  An  obligation  fraudulently  incurred  is  no 
ground  for  attachment  unless  it  is  an  obliKation  by  contract,  Id. 
"*  But  an  attachment  shall  not  be  granted  on  the  ground  that  the 
defendant  is  a  foreign  corporation,  or  a  non-resident  of  this  state, 
for  any  claim  other  than  a  debt  or  demand  arising  upon  con- 
tract, judgment,  or  decree,  etc.,"  24  0. 8. 481 ;  and  an  amendment 
of  the  petition  and  affidavit,  showing  a  cause  of  action  arising 
on  contract,  will  not  give  jurisdiction  without  the  issuance  of  an 
attachment  after  the  amendment.  Id.  A  contract  for  agent's 
commissions  comes  within  the  rule,  2  Bull  94,  and  the  implied 
contract  of  a  common  carrier  to  protect  passengers  from  injury, 
81  O.  8.  537,  but  not  an  action  for  breach  of  promise  to  marry, 
2  Bull  4.  Misrepresentation  as  to  solvency— special  finding,  16 
Bull  354.    Malicious  prosecution  not  within  section,  8  C.  C.  157. 

SUBDIVISION   II.      HOW   ATTACHMENT   OBTAINBD. 

§  5522.   Requisites  of  affldavit  for  attaclmient.    An  or- 
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der  of  attachment  shall  be  made  by  the  clerk  of  the  court 
in  which  the  action  is  brought,  in  any  case  meutioned  in 
the  preceding  section,  when  there  is  nled  in  his  office  an 
affidavit  of  the  plaintiff,  his  agent  or  attorney,  showing : 

1.  The  nature  of  the  plaintiff 's  claim ; 

2.  That  it  is  just; 

3.  The  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover ;  and 

4.  The  existence  of  any  one  of  the  grounds  for  an 
attachment  enumerated  in  the  preceding  section.  [51  v. 
57,U92;  a  &  0.1003.] 

A  writ  of  attachment  without  the  requisite  affidavit  is  void* 
33  O.  S.  254.  The  affidavit  need  not  show  that  affiant  is  agent,  3 
W.  L.  J.  131 ;  see  15  Bull  859;  nor  why  it  was  made  by  attorney, ' 
29  O.  8. 423.  Affidavit  alleging^  ground  of  attachment  in  the  dis- 
junctive is  insafficient,  1  H.  48;  1  D.  1;  see  9  O.  S.  888;  7  Bull 
334,  as  that  defendant  *^ fraudulently  or  criminally  "  contracted 
the  debt,  13  Bull  35,  for  the  words  "  fraudulently"  and  *' crim- 
inally" are  not  synonymous,  22  O.  8. 114;  81  O.  8.  57.  An  affi- 
davit in  the  language  of  the  statute  is  sufficient,  12  O.  8.  335;  9 
O.  8. 897:  and  if  the  court  think  proper  to  act  upon  an  affidavit 
stating  the  ground  for  attachment  substantially  in  the  language 
of  the  statute,  it  is  not  proper  cause  lor  reversal  on  error,  9  0. 8. 
388.  It  is  not  indispensable  that  the  affidavit  contain  the  exact 
words  of  the  statute,  provided  it  contains  language  fully  equiv- 
alent, or  clearly  showing  the  ground  speclfled  or  intended,  31 
0. 8. 57.  An  affidavit  is  sufficient  if  it  states  positively  the 
amount  due  upon  plaintiff's  claim,  instead  of  showing  the 
amount  which  he  "  believes  the  plaintiff  ought  to  recover."  21 
O.  8.  82.  An  affidavit  stating  that  plaintiff  believes  that  defend- 
ant had  absconded,  with  intent  to  defraud  his  creditors,  with- 
out setting  forth  facts  justifying  such  belief,  is  insufficient,  17 
O.  8.  640 ;  and  an  affidavit  merely  setting  forth  the  belief  of 

Elaintiff,  or  his  agent,  that  the  debt  for  which  the  action  is 
rough t  was  fraudulently  contracted,  without  stating  any  facts 
on  which  the  belief  is  founded,  is  insufficient,  23  O.  8. 192.  The 
affidavit  and  order  for  attachment  constitute  no  part  of  the  plead- 
ings, and  the  grounds  for  the  attachment  should  not  b^  stated  in 
the  petition,  90. 8. 388 ;  33  O.  8.  254 ;  35  Bull  290 ;  but  averments  in 
the  petition  may,  by  express  reference,  be  incorporated  in  the  affi- 
davit, 16  Bull  398.  If  the  omission  of  a  separate  affidavit  can  tje 
cured  by  a  showing  in  the  petition,  it  should  contain  all  the 
requisites  of  an  independent  affidavit,  and  be  duly  verified ;  and 
where  the  petition,  treated  as  an  affidavit,  does  not  show  that 
the  claim  sued  on  is  just,  nor  state  the  amount  the  affiant  be- 
lieves he  ought  to  recover,  and  is  verified  upon  belief  merely,  it 
is  insufficient  to  cure  the  omission  of  a  separate  affidavit,  33 
0. 8. 254.  The  proper  mode  for  defendant  to  meet  the  charge  made 
in  the  affidavit  is  by  motion,  9  O.  8.  388.  Leave  given  to  amend 
affidavit,  see  1  BuU  384.    8tatutory  liabilitv,  etc.,  2  N.  P.  26a 

2  5528.  When  undertaking  required.  When  the  ground 
of  the  attachment  is  that  the  defendant  is  a  foreign  cor- 
poration, or  a  non-resident  of  this  state,  the  order  of  at- 
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tac&ment  may  be  issued  without  an  undertaking ;  bat  in 
all  other  cases  the  order  shall  not  be  issued  by  the  clerk 
until  there  is  executed  in  his  office,  by  sufficient  surety 
of  the  plaintiff,  to  be  approved  by  the  clerk,  an  under- 
taking, in  a  sum  equal  to  double  the  amount  of  the 
plaintiff  ^8  claim,  to  the  effect  that  the  plaintiff  shall  pay 
the  defendant  all  damages  which  he  may  sustain  by 
reason  of  the  attachment  if  the  order  prove  to  have  been 
wrongfully  obtained.     [51  v.  57,  §  193 ;  S.  &  C.  1004.] 

Failure  to  give  the  undertaking  is  a  mere  irregularity,  of 
which  defendant  in  attachment  can  alone  take  advantage,  19 
O.  S.  296.  Want  of  a  seal  does  not  affect  its  validity,  87  O.  S.  484 ; 
nor  the  omission  of  the  name  of  the  surety  In  the  body  of  the 
instrument,  Id.;  see  38  O.  S.  375.  Leave  to  sue  is  not  necessary, 
1  H.  615.  An  action  on  an  undertaking  given  to  A  and  B  may 
be  prosecuted  in  their  names  as  partners  where  it  appears  that 
the  injury  was  the  wrongful  seizure  of  property  owned  by  them 
as  partners,  23  O.  8.  358.  It  is  sufficient  to  aver  in  the  petition 
that  the  attachment  was  wrongfully  obtained,  but  it  is  not 
necessary  to  state  that  the  attachment  was  sued  out  without 
probable  cause ;  it  must  appear,  however,  that  the  attachment 
has  been  dismissed  by  the  court,  or  abandoned  by  the  plaintiff, 
1  H.  515.  An  action  on  such  undertaking  may  be  prosecuted  by 
those  obligees  who  have  an  Interest  in  the  damages  sought  to  be 
recovered,  without  making  other  obligees,  who  have  no  Interest 
in  the  action,  parties,  23  O.  S.  858  In  such  action  it  is  not  nec- 
essary to  aver  or  prove  that  the  attachment  has  been  discharged 
as  to  those  obligors  who  are  not  necessary  parties  to  the  action. 
Id.  The  recovery  should  be  limited  to  such  damages  as  defend- 
ant in  attachment  may  have  suffered  from  being  deprived  of  his 
property,  its  loss,  destruction,  or  deterioration,  with  the  costs 
and  expenses  he  has  incurred  in  the  defense  of  the  original  suit, 
1  H.  515.  Interruption  to  business,  caused  by  wrongful  seizure 
and  detention  of  stock  of  goods  kept  for  sale  by  retail,  is  an  ele- 
ment of  damage,  23  O.  S.  358.  Compensation  in  such  cases  in- 
cludes reasonable  costs  and  expenses  incurred  in  procuring  the 
discharge  of  the  attachment  and  the  restoration  of  the  attached 
propertv.  Damages  supposed  to  result  by  reason  of  injury  to 
reputation  of  goods  by  the  levy  can  not  be  recovered.  Id.  The 
execution  of  a  redelivery  bond,  under  g  5529,  is  no  bar  to  the 
action,  23  O  8.  358.  An  action  upon  the  undertaking  does  not 
preclude  defendant  from  instituting  another  suit  for  malicious 
prosecution,  1  H.  515. 

i  5524.  Order  of  attachment ;  to  whom  direoted,  and 
its  oommand.  The  order  of  attachment  shall  be  di- 
rected and  delivered  to  the  sheriff,  and  shall  require 
him  to  attach  the  lands,  tenements,  goods,  chattels, 
stocks,  or  interest  in  stocks,  rights,  credits,  money,  and 
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claim,  to  be  stated  in  the  order  as  in  the  affidavit,  and 
the  probable  costs  of  the  action,  not  exceeding  fifty 
doUars.    [51  v.  67,  §  194 ;  8.  &  C.  1004.] 

Equitable  interests  are  subject  to  attachment,  14  0. 8. 457;  see 

1  H.  153;  2  Id.  202.  Grantor's  interest  in  land  conveyed  by  de- 
fective and  unrecorded  deed,  15  0. 435.  Mortgagor's  interest  in 
chattel_property,  14  O.  8.  457 ;  see  18  O.  S.  184.  Interest  of  part- 
ner, 1  H.  22.  Stock,  21 0.  8.  221;  and  when  pledged  before  serv- 
ice of  attachment,  attachment  reaches  surplus  aiter  pavment  of 
debt,  43  O.  8.  509;  but  defendant's  property,  after  assignment, 
can  not  be  attached,  2  H.  101 ;  nor  property  in  the  hands  of  an 
officer,  unless  he  is  proceeded  against  as  garnishee,  19  O.  8.  587 ; 
21  O.  8. 142;  nor  evidences  of  debt,  2  H.  202;  nor  debtor's  earn- 
ings for  three  montitis  preceding  levy,  when  necessary  for  the 
support  of  his  family,  25  O.  S.  516.  Bona  fide  purchaser  of  land 
attached  without  notice  of  equity  takes  a  good  title,  15  0. 4S5j 
16  O.  8.  440 ;  see  9  0. 108.  Partnership,  2  C.  C.  R.  110.  Levy  of 
order  of  attachment  in  absence  of  process  of  garnishment  has 
no  greater  operation  than  the  levy  of  an  execution,  38  O.  8.  76. 
Foreign  assignment  for  benefit  of  creditors,  valid  under  law  of 
state  where  made,  to  convey  real  estate  and  filed  in  probate 
court  in  county  where  laud  situated  leaves  no  title  in  assignor 
subject  to  attachment,  17  Bull  174. 

i  5525.  Orders  of  attachment  may  issue  to  different 
conntieB.  Orders  of  attachment  may  be  issued  to  the 
sheriffs  of  different  counties ;  and  several  of  them  may, 
at  the  option  of  the  plaintiff,  be  issued  at  the  same  time, 
or  in  succession ;  but  such  only  as  have  been  executed 
shall  be  taxed  in  the  costs,  unless  otherwise  directed  by 
the  court.    [51  v.  57,  §  195 ;  S.  &  C.  1005.] 

Under  this  section  the  city  is  to  be  considered  as  a  county, 

2  H.  204.  Where  an  attachment  against  a  non-resident  is  levied 
in  one  county,  the  court  has  jurisdiction  to  issue  a  writ  of  at- 
tachment against  other  property  in  another  county,  and  in  such 
case  the  fact  that  the  fund  in  the  former  county  is  consumed 
by  prior  liens  and  does  not  pay  plaintiff  any  thing  does  not  de- 
stroy the  jurisdiction  or  lien  of  the  levy  in  the  other  county, 
21  Bull  122. 

g'5536.  When  order  of  attachment  returnable.  The 
return  day  of  the  order  of  attachment,  when  the  order 
is  issued  at  the  commencement  of  the  action,  shall  be  the 
same  as  that  of  the  summons;  and  when  issued  after- 
ward, it  shall  be  twenty  days  after  it  issued.  [51  v.  57, 
2196;  S. AC.  1005.] 

SUBDIVISION   III.      EXECUTION  AND  RETURN. 

i  5527.  When  several  orders  issue.  Order  of  execu- 
tion. When  there  are  several  orders  of  attachment 
against  the  same  defendant^  they  shall  be  executed  in  the 


§§  5528-5529      execution  and  return.  348 

order  in  which  they  were  received  by  the  sheriii'.     [51  ▼. 
67,  J  197;  S.  AC.  1005.] 

luuinir  of  general  execution  is  no  waiver  of  prioiitv  of  attach- 

360.S.  94.    Ini  "       "  "  ... 

t  the  othe 
vera]  liens 

,  the  lien  of  any  attaching  creditor  may 
be  defeated  by  showing  that  his  attachment  was  issued  without 


ment,  36  O.  S.  94.    In  an  action  by  one  of  several  attaching  cred- 

lag 

_.,  ^ by 

orders  of  attachment,  the  lien  of 


iters  against  the  others  aft«r  judgment  to  determine  the  prior- 
ity of  the  several  liens  acquired  by  seizure  under  the  respective 


authority  of  law,  35  0. 8.  661. 

}  5588.  How  order  exeonted.  The  sheriff  phall  exe- 
cute the  order  of  attachment  without  delay ;  he  shall  go 
to  the  place  where  the  defendant's  property  is,  and  there, 
in  the  presence  of  two  freeholders  of  the  county,  declare 
that,  by  virtue  of  the  order,  he  attaches  the  property  at 
the  suit  of  the  plaintiff  (1) ;  the  officer,  with  the  freehold- 
ers, who  shall  be  first  sworn  by  the  officer,  shall  make  a 
true  inventorpr  and  appraisement  (2)  of  all  the  property 
attached,  which  shall  be  signed  by  the  officer  and  free- 
holders, and  returned  with  the  order ;  when  the  property 
attached  is  real  property,  the  officer  shall  leave  with  the 
occupant  thereof,  or,  if  there  is  no  occupant,  in  a  con- 
spicuous place  thereon,  a  copy  of  the  onier ;  and  when 
it  is  personal  property,  and  can  be  come  at  (3),  he  shall 
take  It  into  his  custody,  and  hold  it  subject  to  the  order 
of  the  court.     [51  v.  57,  J 198 ;  S.  &  C.  1005.] 

1.  The  duty  of  the  officer  to  attach  the  property  in  the  pres- 
ence of  two  freeholders  ("two  credible  persons")  is  directory, 
and  not  imperative ;  if  omitted,  the  levy  may  be  set  aside  at  the 
instance  of  the  defendant,  but  is  binding  on  third  parties,  and 
is  well  performed  if  the  declaration  is  made  in  the  presence  of 
persons  casually  present,  1  D.  405,  |  6493.  2.  Under  the  law 
of  1805  the  omission  of  the  sheriff  to  sign  the  inventory  and  ap- 
praisement was  held  a  mere  irregularity  that  did  not  affect  the 
validity  of  the  proceedings,  7  O.  (Pt.  1)  257.  3.  The  expression, 
when  the  property  "can  be  come  at,"  refers  to  the  nature  and 
position  of  the  property,  and  not  to  the  character  of  the  title  and 
interest  of  the  owner,  1 H.  23.  In  order  to  constitute  the  levy 
of  an  attachment  on  Personal  property,  it  must  be  taken  into 
the  custody  of  the  officer  levying  the  writ.  The  property  may 
be  placed  by  the  officer  in  the  possession  of  a  person  acting  for 
him  as  keeper,  but  can  not  be  left  in  possession  of  the  debtor, 
and  subject  to  his  control,  unless  upon  the  execution  of  the  un- 
dertaking provided  for  in  |5529,  4d  O.  8.  222.  In  the  absence  of 
a  levy  so  made  the  court  acquires  no  Jurisdiction  over  the 
property  sought  to  be  attached,  and  it  may  be  taken  in  execu- 
tion or  attachment  by  any  other  creditor,  as  if  no  previous  writ 
had  been  issued,  Id. 

2  6529.  When  propertj  attached  may  be  deliyerod  to 
the  persons  with  whom  fonnd.   The  sheriflf  shall  deliver 
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the  projpertj  attached  to  the  person  in  whose  possession 
it  was  found,  upon  the  execution  by  such  person,  in  the 
presence  of  the  sheriff,  of  an  undertaking  to  the  plaintiff, 
with  sufficient  surety,  resident  in  the  county,  to  the 
effect  that  the  parties  to  the  same  are  bound,  in  double 
the  appraised  value  of  the  property,  that  the  property, 
or  its  appraised  value  in  money,  shall  be  forthcoming  to 
answer  the  judgment  of  the  court  in  the  action ;  but  if 
it  appear  to  the  court  that  any  part  of  such  property  has 
been  lost  or  destroyed  by  unavoidable  accident,  the  value 
thereof  shall  be  remitted  to  the  person  so  bound.  [51  v. 
57,  i  199 ;  S.  &  C.  1005.] 

The  action  must  be  brought  in  the  court  where  the  attach- 
ment issued,  2  D.  73.  Several  attaching  creditors  may  join  in  the 
action ;  their  several  rights,  10  O.  S.  478.  Under  g  6528  it  is  the 
interest  of  the  defendant  that  is  to  be  appraised,  and  the  penalty 
of  the  bond  under  this  section  will  only  be  double  that  interest, 
and  not  double  the  value  of  the  whole  property  attached,  if  part- 
nership property,  1  H.  22.  The  undertaking  to  perform  the  judg- 
ment of  the  court  in  the  action  has  reference  to  the  final  order 
and  direction  of  the  court  in  that  case,  and  does  not  necessarily 
intend  payment  or  deliveiy  directly  to  the  plaintiff  in  attach- 
ment. 2  D.  73.  The  undertaking  is  valid  though  no  appraise- 
ment is  had,  and  the  security  is  approved  by  the  sheriff  instead 
of  the  court,  1  W.  L.  M.  42.  The  execution  of  the  redelivery 
bond  is  no  bar  to  an  action  on  the  attachment  undertaking,  23 
O.  S.  358 ;  see  24  Kas.  580 ;  3  C.  C.  R.  212 ;  45  O.  8.  222.  Undertak- 
ing may  be  executed  in  vacation  in  presence  of  sheriff  instead 
of  court,  15  O.  S.  20O.  Defendant  has  a  right  to  furnish  a  rede- 
livery bond  for  the  whole  or  a  part  of  the  property  attached,  3 
C.  C.  432;  generally,  51  O.  S.  6. 

25680.  Prooeedings  against  gandfhee.  Servioe.  When 
the  plaintiff,  his  agent  or  attorney^  makes  oath,  in  writ- 
ing, that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person,  partnership,  or  corporation,  in  the  affi- 
davit named,  has  property  of  the  defendant  in  his  pos- 
session, describing  the  same,  if  the  officer  can  not  get 
possession  of  such  property,  he  shall  leave  with  such 
garnishee  a  copy  of  the  order  of  attachment,  with  a  writ- 
ten notice  that  he  appear  in  court  and  answer,  as  pro- 
vided in  i  5547 ;  and  ii  the  garnishee  does  not  reside  in 
the  county  in  which  the  order  of  attachment  was  issued, 
the  process  may  be  served  by  the  proper  officer  of  the 
county  in  which  the  garnishee  resides,  or  may  be  person- 
ally served.    [78  v.  93 ;  74  v.  160,  §  200.] 

**  Any  person  "  includes  a  guardian,  9  Bull  64 ;  "  cor];>oration," 
a  foreign  railroad  company,  31 0.  S.  537.  A  corporation  may  at- 
tach the  interest  of  its  own  stockholder  by  service  of  process 
upon  itself,  43  O.  8.  509.  "Partnership"  may  be  garnished  in 
its  firm  name,  18  O.  S.  134  (so  held  before  the  word  "partner- 
ship "  was  added  to  the  statute  by  the  last  amendment) ;  but  a 
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debt  due  to  a  firm  can  not  be  garnished  to  pay  claim  against  a 
partner,  29  O.  8. 120.  Amount  due  on  a  promissory  note  can  not 
be  garnished,  34  O.  S.  158;  nor  can  money  in  the  hands  of  admin- 
istrator before  order  of  distribution,  5  Bull  288.  Wh^re  process  of 
garnishment  is  served  upon  one  who  is  indebted  to  defendant  on 
notes  secured  by  mortgage  and  judgment  rendered  for  plaintiff; 
the  notes  and  mortgage  are,  m  legal  effect,  assigned  to  the 
plaintiff  and  he  may  foreclose  whatever  be  the  answer  of  the 
garnishee,  45  O.  S.  653.  The  plaintiff"  may  foreclose  the  mortgage 
and  proceed  against  the  garnishee  for  unsatisfactory  answer  in 
the  same  action,  Id.  Garnishment  of  maker  of  promissory 
note,  2  N.  P.  108. 

i  6681.  Effect  of  leryioe  of  proeess  of  gamiBhment  on 
pnblic  oilloer.  The  service  of  process  of  garnishment 
upon  the  sheriff,  coroner,  clerk,  constable,  master  com- 
missioner, marshal  of  a  municipal  corporation,  or  other 
officer  havine  in  his  possession  anj  money,  claim,  or  other 
property  of  the  defendant,  or  in  which  the  defendant  has 
an  interest,  shall  bind  the  same  from  the  time  of  such 
service,  and  shall  be  a  legal  excuse  to  such  officers,  to  the 
extent  of  the  demand  of  the  plaintiff,  for  not  paying 
such  money  or  delivering  such  claim  or  property  to  the 
defendant,  as  by  law,  or  the  terms  of  the  process  in  his 
hands,  he  would  otherwise  be  bound  to  do.  [74  v.  160, 
i  200.] 

In  order  to  attach  property  held  by  an  officer  under  l^:al  pro- 
cess, he  must  be  proceeded  against  as  a  garnishee ;  it  is  not  suf- 
ficient, in  order  to  bind  the  officer  or  the  properlv,  that  he  be 
merely  notified  by  the  officer  holding  the  writ  of  attachment 
that  he  holds  the  same,  and  by  virtue  of  it  attaches  the  property, 
19  O.  S.  587.  Under  a  former  statute  it  was  held  that  money  re- 
ceived by  a  sheriff  on  execution  could  not  be  attached  in  his 
hands,  1  O.  275. 

§  6532.    Where  garnishee  to  answer  and  be  examined. 

The  answer  of  the  garnishee  shall  be  made  before  the 
clerk  of  the  court  of  common  pleas  of  the  county  in 
which  he  resides,  or,  if  he  resides  out  of  the  state,  before 
the  clerk  of  the  court  of  common  pleas  of  the  county 
where  he  was  served,  or  where  the  action  is  pending ;  a 
special  examination  of  the  garnishee  shall  be  had ;  and 
actions  against  him  under  §  5551  shall  be  brought  in  the 
county  in  which  he  resides.     [74  v.  160,  §  200.] 

Garnishee  should  aver  readiness  to  pay,  2  Clev.  R.  97 :  may 
object  to  action  against  foreign  firm  in  firm  name,  2  Bull,  97; 
may  set  up  as  a  good  defeuse  attachment  in  another  state,  25 
O.  S.  347.  or  former  garnishment,  2  Bull  94 ;  but  not  payment  by 
his  wife  in  his  absence.  25  0. 8. 320 ;  nor  a  right  of  exemption  in 
the  defendant.  Id.,  though  the  defendant  may  be  made  a  party 
and  claim  the  exemption,  36  O'.  S.  545.  His  answer  does  not  dis- 
chai:ge  him,  but  leaves  him  liable  to  be  sued  by  plaintiff,  29  O.  S. 
120 :  31  O.  8.  537.  Court  may  -appoint  commissioner  to  examine 
garnishee,  18  O.  S.  134 ;  see  45  O.  8.  653 ;  under  1 5530  and  1 5551n. 
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i  5588.  Clerk  to  transmit  antwer  to  proper  conrt.  The 
clerk  of  the  court  of  common  pleas  before  whom  the 
answer  is  made,  shall  transmit  the  same  to  the  clerk  of 
the  court  in  which  the  suit  is  pending,  in  the  same  man- 
ner as  depositions  are  requirea  to  be  directed  and  trans- 
mitted, and  shall  receive  for  his  services  such  fees  as  are 
allowed  by  law  for  taking  depositions,  and  to  clerks  for 
furnishing  certificates,  with  their  seals  of  office  attached ; 
and  if  the  garnishee  admit  an  indebtedness  to  the  defend- 
ant, and  the  court  order  the  payment  of  the  same,  or  any 
part  thereof,  to  the  plaintiff,  and  the  garnishee  fail  to 
pay  the  same  according  to  such  order,  execution  may 
issue  thereon  as  upon  judgments  for  the  payment  of 
money.    [74  v.  160,  g  200.] 

Under  the  justice's  code  the  order  of  the  j  ustice  is  not  a  judg- 
ment charging  the  garnishee,  and  can  only  be  enforced  by  action 
against  him,  39  O.  8.  218,  and  not  by  execution,  as  under  this  sec- 
tion; see  12  O.  S.  358,  359;  2  D.  86;  2  H.  1. 

i  5584.  How  garnishee  served.  If  the  garnishee  is  a 
person,  the  copy  of  the  order  and  notice  shall  be  served 
upon  him  personally,  or  left  at  his  usual  place  of  resi- 
dence ;  if  a  partnership  garnisheed  by  its  company  name, 
they  shall  be  left  at  its  usual  place  oi  doin^  business  (1), 
and  if  a  corporation  they  shall  be  left  with  the  presi- 
dent or  other  principal  officer,  or  the  secretary,  cashier, 
or  managing  agent  (2)  thereof;  and  if  such  corporation 
is  a  railroad  company,  they  may  be  left  with  any  regu- 
lar ticket  or  freight  agent  thereof,  in  any  county  in 
which  the  railroad  is  located  (3).  [78  v.  93;  65  v.  213, 
§  201 ;  S.  &  S.  552.] 

1.  18  O.  S.  134.  2.  A  foreij^  insurance  company  may  be  made 
a  garnishee  bv  serving  copies  of  the  order  ol  attachment  and 
notice  upon  the  managing  agent  of  such  company,  15  Bull  333« 
28  Bull  246 ;  distinguishing  2  D.  1,  where  an  attempt  was  made 
to  serve  an  insurance  company  located  in  Cleveland  by  deliv- 
ering a  copy  of  the  order  of  attachment  to  an  agent  in  Cin- 
cinnati, and  it  was  held  that  the  only  proper  mode  to  serve 
the  compcuiy  would  be  by  an  order  of  attachment  issued  to 
Cuyahoga  County.  3.  Foreign  railroad  company  operatinff  in 
this  state  served  m  the  same  manner  as  a  domestic  corporation, 
31  O.  8.  537. 

i  5535.  Different  attaohments  on  same  property  made 
by  same  officer.  Different  attachments  of  the  same  prop- 
erty may  be  made  by  the  same  officer ;  and  one  inventory 
and  appraisement  shall  be  sufficient,  and  it  shall  not  be 
necessary  to  return  the  same  with  more  than  one  order. 
[51  v.  67,  §  202 ;  S.  &  C.  1006.] 
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Subsequent  attaching  creditors  can  not  be  made  parties  be- 
cause of  interest  in  the  attached  property,  and  can  not  rely  on 
informalities  or  Irregularities  in  the  proceedings,  9  O.  S.  338 ;  12 
O.  8. 158 :  and  where  an  equity  of  redemption  is  attached,  the 
mortgagee  is  not  a  proper  party,  33  O.  S.  "SA.  While  diiSereat 
attachments  of  the  same  property  may  be  made  by  the  same 
officer,  personal  property  held  under  attachment  by  one  officer 
can  not  be  levied  upon  under  a  writ  in  the  hands  of  another 
officer.  In  order  to  attach  the  property  in  the  hands  of  the 
sheriff,  he  should  have  been  proceeded  againstas  a  garnishee. 
His  assent  to  the  so-called  levy  did  not  change  the  rule,  46  O. 
S.657. 

J  5586.  How  inbaeqnent  attaohments  made.  When 
the  property  is  under  attachment,  attachments  on  the 
same  under  subsequent  orders  shall  be  as  follows : 

1.  If  it  is  real  property,  it  shall  be  attached  in  the 
manner  prescribed  in  \  5528. 

2.  If  it  is  personal  property,  it  shall  be  attached  as  in 
the  hands  of  the  officer,  and  subject  to  any  previous  at- 
tachment. 

3.  If  a  person  be  made  a  garnishee  more  than  once 
with  respect  to  the  same  indebtedness  or  liability,  a  copj 
of  the  order  and  notice  shall  be  left  with  him,  in  the  man- 
ner prescribed  in  §  5530.    [51  v.  57,  ?  203;  S.  &  C.  3006.] 

I  5537.  Form  of  return.  The  officer  shall  return  upon 
every  order  of  attachment  what  he  his  done  under  it, 
and  the  return  must  show  the  property  attached,  and  the 
time  it  was  attached ;  when  garnishees  are  served,  their 
names,  and  the  time  each  was  served,  must  be  statea :  and 
the  officer  shall  return  with  the  order  all  undertakings 
given  under  it.    [51  v.  57,  §  204 ;  S.  <&  C.  1006.] 

The  return  should  show  that  the  property  attached  belonged 
to  defendant,  13  O.  209,  219 ;  it  is  conclusive  as  between  parties 
and  privies  of  facts  stated,  until  set  aside,  and  as  to  third  per- 
sons prima,  facie  evidence  of  such  facts,  14  O.  S.  240 ;  it  may  be 
amended,  but  not  to  affect  prior  levies  or  liens,  13  0. 220,  and  an 
amendment  only  operates  against  third  persons  from  its  date,  Id. 

I  5588.  When  property  and  garnishee  bound.  An  order 
of  attachment  shall  bind  the  property  attached  from  the 
time  of  service ;  and  the  garnishee  shall  stand  liable  to 
the  plaintiff  in  attachment  for  all  property  of  the  de- 
fendant  in  his  hands,  and  money  and  credits  due  from 
him  to  the  defendant,  from  the  time  he  is  served  with 
the  written  notice  mentioned  in  g  5530  (1);  but  when 
property  is  attached  in  the  hands  of  a  consignee,  his 
lien  thereon  shall  not  be  affected  by  the  attachment  (2). 
51  V.  57,  g  205 ;  S.  &  C.  1006.]  ^  ^ 
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1.  21 0.  S.  221.  Leyy  of  order  of  attachment,  without  proceis 
of  garnishment,  has  no  greater  operation  than  levy  of  execution, 
38  O.  S.  76.  Garnishee  not  necessarily  exempt  from  liability  to 
pay  interest  to  defendant  in  attachment  during  pendency  of 
proceedings,  9  O.  S.  452.  See  1  N.  P.  196.  2.  Assignee  of  cer- 
tificate of  deposit  preferred  to  attaching  creditor,  11  O.  8.  449: 
and  pledgee  of  bank  stock,  43  O.  B.  509 ;  mortgagee  of  personal 

Fro  party,  18  O.  S.  184 ;  meciianic's  lien  superior  to  attachment, 
Bull  302.    Levy  on  land  giving  prior  equity,  18  O.  S.  422. 

SUBDIVISION  IV.      DISPOSITION   OP  ATTACHED  PROPERTY. 

{  5639.  Beoeiver  may  be  appointed.  The  court,  or  a 
judge  thereof  in  vacation,  may,  on  the  application  of 
the  plaintiff,  and  on  good  cause  shown,  appoint  a  receiver, 
who  shall  take  an  oath,  and  give  an  undertaking,  as  is 
provided  in  other  cases.    [51  v.  57,  i  206 ;  S.  <&  C.  1007.] 

{  5540.  DuUef  and  powers  of  receiver.  The  receiver 
shall  take  possession  of  all  notes,  due  bills,  books  of  ac- 
count, accounts,  and  all  other  evidences  of  debt,  that 
have  been  taken  hy  the  sheriff  or  other  officer  as  the 
property  of  the  defendant  in  attachment,  and  shall  pro- 
ceed to  settle  and  collect  the  same,  and  lor  that  purpose 
he  may  commence  and  maintain  actions  in  his  own 
name,  as  such  receiver ;  but  in  such  actions  no  right  of 
defense  shall  be  impaired  or  affected.  [51  v.  57,  §  207; 
S.  &  C.  1007.] 

In  case  an  order  of  attachment  is  sent  to  another  county,  and 
evidences  of  indebtedness  are  there  taken,  a  receiver  appointed 
here  may  take  possession  of  such  evidences  of  indebtedness,  and 
proceed  to  collect  them  as  in  any  other  case,  2  H.  204. 

i  5541.  Kotice  of  receiver*!  appointment.  The  receiver 
shall  forthwith  give  notice  of  his  appointment  to  the 
persons  indebted  to  the  defendant  in  attachment,  which 
notice  shall  be  written  or  printed,  and  shall  be  served 
on  the  debtor  by  copy  personally,  or  by  cop^  left  at  his 
residence ;  and,  from  the  date  of  such  service,  the  debt- 
ors shall  stand  liable  to  the  plaintiff  in  attachment  for 
the  amount  of  money  and  credits  of  the  defendant  in 
attachment  in  their  hands,  or  due  from  them  to  him,  and 
shall  account  therefor  to  the  receiver.  [51  v.  67,  §  208 ; 
a  AC.  1007.] 

§  5542.  Beport  of  receiver.  The  receiver  shall,  when 
required,  report  his  proceedings  to  the  court,  and  hold 
all  money  collected  by  him,  and  property  which  may 
come  into  his  hands,  subject  to  the  order  of  the  court. 
[51  V.  57,  §  209 ;  S.  «&  C.  1007.] 

J  5548.  When  attaching  officer  to  act  as  receiver. 
When  a  receiver  is  not  appointed,  the  officer  who  at- 
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taches  the  property  shall  have  all  the  powers,  and"  per- 
form all  the  duties,  of  a  receiver  appointed  by  the  bourt 
or  a  judge,  and  may,  if  necessary,  commence  and  main- 
tain actions  in  his  own  name,  as  such  officer;  and  he 
may  be  required  to  give  security  other  than  hia  official 
undertaking.    [51  v.  57,  g  210 ;  S.  &  C.  1007.] 

§6544.  How  attached  property  disposed  of .  The  court, 
or  a  judge  thereof  in  vacation,  may  make  proper  orders 
for  the  preservation  of  the  property  during  the  pendency 
of  the  suit,  and  may  direct  a  sale  of  property  when,  be- 
cause of  its  perishable  nature,  or  the  cost  of  keeping  it, 
a  sale  will  be  for  the  benefit  of  the  parties ;  the  sale  snail 
be  public,  after  such  advertisement  as  is  prescribed  for 
the  sale  01  like  property  on  execution,  and  shall  be  made 
in  such  manner,  and  upon  such  terms  of  credit,  with 
security,  as  the  court  or  judge,  having  regard  to  the 
probable  duration  of  the  action,  may  direct;  and  the 
sheriff*  shall  hold  and  pay  over  all  proceeds  of  the  sale 
collected  by  him,  and  all  money  received  by  him  from 
garnishees,  under  the  same  requirements  and  responsi- 
bilities of  himself  and  sureties  as  are  provided  in  respect 
to  money  deposited  in  lieu  of  bail.    [51  v.  57,  2  211.] 

Pending  error  application  should  be  made  to  court  where 
property  attached,  21  Bull  413.  Ck>8ts  and  expenses  of  storage, 
or  for  other  care  of  property,  are  a  proper  chaive  on  the  fond 
arising  from  the  shenff 's  sale  of  the  property.  There  is  no  pro- 
vision authorizing  a  personal  jadgment  against  the  plaintiff  for 
the  amount  of  such  expenses,  1  D.  571. 

SUBDIVISION  V.      PROCEEDINGS  UPON  ATTACHMENT. 

2  5646.    How  attaohmexLt  disoharged.    If  the  defend- 
ant, or  other  person  on  his  behalf,  at  any  time  before 
judgment,  cause  an  undertaking  to  be  executed  to  the 
plaintiff,  by  sufficient  surety  resident  in  the  coun^,  to 
DC  approved  by  the  court,  in  double  the  amount  01  the 
plaintiff's  claim  as  stated  in  his  affidavit,  to  the  effect 
that  the  defendant  shall  perform  the  judgment  of  the 
court,  the  attachment  shall  be  discharged,  and  restitu- 
tion made  of  any  property  taken  under  it,  or  the  pro- 
ceeds thereof ;  and  sucn  undertaking  shall  also  discharge 
the  liability  of  a  >2:arnishee  in  the  action,  for  any  prop- 
erty of  the  defendant  in  his  hands :  provided  that  when 
plaintiff's  claim  is  for  causing  death  or  a  personal  in- 
jury by  a  negligent  or  wrongful  act,  the  undertaking 
required  shaU  be  in  such  amount  as  shall  be  fixed  by 
the  court  where  the  action  is  pending,  or  a  judge  there- 
of, if  appUcation  is  made  in  vacation.    [92  v.  327.] 

The  undertaking  supersedes  all  proceedings  under  the  at- 
tachment* and  a  garnishee  who  had  oeen  served  with  process. 
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and  answered  after  the  undertakiDg  had  been  given,  should,  on 
imillcation  of  defendant,  be  dischareed,  29  0.  8. 120.  The  de- 
Buaant  in  attachment  can  not  ask  the  discharge  of  the  gar- 
nishees on  the  ground  that  their  answer  fails  to  show  that  they 
have  property  of  the  defendant  in  their  hands  subject  to  gar- 
nishment. The  plaintiff  is  not  concluded  by  the  answer  of  the 
garnishees,  and  if  the  disclosures  in  their  answer  are  not  satis- 
factory to  him  he  is  authorized  to  proceed  against  them  by 
action  on  that  ground,  Id.  The  giving  of  a  discharge  bond  by 
the  defendant  luter  he  has  filed  a  petition  in  error  seeking  the 
reversal  of  an  order  overruling  his  motion  to  dischai^e  the  at- 
tachment will  not  defeat  his  right  to  further  prosecute  his  peti- 
tion in  error,  3  C.  C.  209.  The  undertaking  authorized  by  this 
section  is  intended  to  take  the  place  of  the  attachment  proceed- 
ing, and  the  property  seized  by  virtue  of  the  writ.  It  is  the  in- 
tent of  the  statute  that  the  sureties  shall  be  bound  to  the  same 
extent  (not  in  excess  of  the  amount  of  thfi  undertaking)  as  the 
property  of  the  debtor,  or  the  garnishees,  would  have  been 
bound,  had  no  undertaking  been  given,  47  O.  S.  262.  The 
giving  a  discharge  bond  by  defendant  in  attachment  does  not 
operate  as  a  waiver  of  prior  defects  in  such  proceedings  nor  de- 

griye  him  of  the  right  to  move  to  discharge  such  attachment,  7 
.  C.  51.    How  far  section  operates,  51 0.  S.  6. 

i  5646.  Id.  Undertaking  may  be  given  in  vacation. 
The  undertaking  mentioned  in  the  preceding  section 
mayi  in  vacation,  be  executed  in  the  presence  of  the 
officer  having  the  order  of  attachment  in  his  hands,  or, 
after  the  return  of  the  order,  before  the  clerk,  with  the 
same  effect  as  if  executed  in  court,  the  sureties,  in  either 
case,  to  be  approved  by  the  officer  before  whom  the  un- 
dertaking is  executed.    [51  v.  57,  §  213 ;  S.  &  C.  1008.] 

15  O.  S.  200. 

§  6547.  Cktmishee  shall  appear  and  make  discloiure. 
The  garnishee  shall  appear  and  answer  within  the 
time,  after  the  written  notice  is  issued  as  provided  in 
{  5530,  as  is  allowed  the  defendant  or  defendants  to 
answer  the  petitition  upon  which  the  attachment 
was  granted;  and  be  shall  answer,  under  oath,  all 
Questions  put  to  him  touching  the  property  of  [every] 
description,  and  credits  of  the  defendant,  in  his  pos- 
session or  under  his  control,  and  he  shall  disclose 
truly  the  amount  owing  by  him  to  the  defendant, 
whether  due  or  not,  andan  the  case  of  a  corporation, 
any  stock  held  therein  by  or  for  the  benefit  of  the 
defendant,  at  or  after  the  service  of  notice.  [90  v. 
175 ;  89  V.  4a;  51.  v.  57,  §  214;  S.  &  C.  1008.] 

"In  the  case  of  a  corporation,  any  stock,"  etc.:  see  43  O.  8. 
609, 522.  The  amendment  of  89  v.  46  provided  that  the  garnishee 
should  be  entitled  to  demand  his  fees  as  other  witnesses  and  if 
Doit  paid  he  should  not  be  bound  to  obey  the  notice.  See,  gener 
ally,510.S.  6,14. 
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2  6548.  Gamiahae  may  pay  money  into  oonrt  or  to  at- 
taching oi&cer.  A  garnishee  may  pay  the  money  owing 
to  the  defendant  by  him  to  the  officer  having  the  order  of 
attachment,  or  into  court ;  he  shall  be  discharged  from 
liability  to  the  defendant  for  any  money  so  paid,  not 
exceeding  the  plaintiff's  claim,  and  shall  not  be  sub- 
jected  to  costs  beyond  those  caused  by  his  resistance  of 
the  claim  against  him ;  and  if  he  disclose  the  property 
in  his  hands,  or  the  true  amount  owing  by  him,  and  de- 
liver or  pay  the  same  according  to  the  order  of  the 
court,  he  shall  be  allowed  his  costs.  [51  v.  57,  }  215 ; 
S.  &  C.  1008.] 

i  6649.  Attachment  of  garnishee  for  contempt  on  ful- 
wre  to  answer.  If  the  garnishee  fail  to  ai>pear  in  court 
and  answer,  as  required  by  §  5547,  the  court  may  pro- 
ceed against  him  by  attachment  as  for  a  contempt.  [51 
V.  57,  J216;  S.  AC.  1008.] 

i  6650.  Disposition  of  property  in  hands  of  garnishee. 
If  the  garnishee  appear  and  answer,  and  it  be  discov- 
ered on  his  examination,  that  at  or  after  the  service  of 
the  order  of  attachment  and  notice  upon  him,  he  was 
possessed  of  any  property  of  the  defendant,  and  was  in- 
debted to  him,  or  either,  the  court  may  order  the  delivery 
of  such  property,  and  the  payment  of  the  amount  owing 
by  him,  into  court,  or  either ;  or  the  court  may  per- 
mit the  garnishee  to  retain  the  property,  or  the  amount 
owing,  upon  the  execution  of  an  undertaking  to  the 
plaintiff,  by  sufficient  surety,  to  the  effect  that  the  amount 
shall  be  paid,  or  the  property  forthcoming,  as  the  court 
may  direct.    [51  v.  57,  ?  217 ;  S.  <&  C.  1008.] 

An  order  will  not  be  made  requiring  the  garnishee  to  pay  the 
current  weekly  wages  of  the  defendant  not  due  at  the  time  of 
the  service  uf  the  attachment,  but  which  became  due  afterward ; 
much  less  subsequent  wages  paid  in  advance  by  the  garnishee 
to  the  defendant  as  the  omy  condition  on  which  he  would  con- 
tinue in  his  employment,  2  D.  87. 

i  6661.  When  plaintiff  may  have  action  against  the  gar. 
niihee.  If  the  garnishee  fail  to  appear  and  answer,  or 
if  he  appear  and  answer,  and  his  disclosure  be  not  sat- 
isfactory to  the  plaintiff,  or  if  he  fail  to  comply  with  the 
order  of  the  court  to  deliver  the  property  and  pay  the 
money  owing  into  court,  or  to  give  the  undertaking  re- 
quired in  the  last  section,  the  plaintiff  may  proceed 
against  him  by  civil  action ;  and  thereupon  such  pro* 
ceedings  may  be  had  as  in  other  actions,  and  judgment 
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ma^  be  rendered  in  favor  of  the  plaintiif  for  the  amount 

of  property  and  credits  of  every  kind  of  the  defendant 

in  possession  of  the  garnishee,  and  for  what  may  appear 

to  be  owing  by  him  to  the  defendant,  and  for  the  costs  of 

the  proceedings  against  the  garnishee.  [51  v.  57,  i  218.] 

Petition  in  error  will  not  lie  to  review  order  of  Justice  requir- 
ing garnteliee  to  pay  into  court  money  of  defendant  in  attach- 
ment, 9  C.  C.  139. 

The  right  of  action  against  a  garnishee,  under  this  section, 
passes  by  an  assignment  of  the  judgment  obtained  against  the 
defendant  in  attachment,  18  O.  S.  134  (see  6  Bull  441).  An  action 
under  this  section  to  enforce  against  a  partnership  a  liability 
arising  under  its  provisions  may  be  brought  against  the  partner- 
ship, either  in  the  name  of  the  firm  or  in  the  names  of  the  per- 
sons who  compose  it,  18  0. 8. 134.  Plaintiff  can  not  have  an  action 
under  this  section  when  the  court  did  not  have  jurisdiction  of 
the  defendant  in  attachment,  24  O.  ti.  481 ;  and  plaintiff  can  not 
'  have  an  action  against  the  garnishee  on  the  ground  of  non-res- 
idence, though  the  garnishee  may  appear  and  answer,  26  O.  S. 
645:  31 0.  S.  537;  2  Bull  76.  Where  one  of  the  defendants  in  an 
action  on  a  joint  contract  dies  before  judgment  is  taken  against 
all  the  defendants,  without  any  suggestion  of  his  death,  or 
making  his  representatives  parties,  such  ludgment  is  not  void, 
but  merely  voidable,  and  is  a  determination  of  the  action 
within  the  meaning  of  g§  5551-5553,  24  O.  8.  87.  An  attachment 
wlU  not  be  discharged  on  the  ground  that  it  appears  from  the 
answer  of  the  garnishee  that  he  is  indebted  and  has  no  projperty 
in  his  possession  belonging  to  the  defendant  31. 0. 8.  537.  where 
in  proceedings  in  itttachment  the  process  of  garnishment  is 
served  upon  one  who  is  indebted  to  the  defendant  upon  notes 
secured  by  mortcage  and  judgment  is  rendered  for  the  plaintiff, 
the  notes  are  in  legal  effect  assigned  to  the  plaintiff  ana  he  may 
maintain  an  action  to  foreclose  the  mortgage,  and  this  is  so, 
whether  the  garnishee  admits  or  denies  the  indebtedness  in  his 
answer ;  if  it  Is  denied,  the  plaintiff  may  proceed  against  him 
for  an  unsatisiactory  answer  and  the  foreclosure  of  the  mortgage 
in  the  same  action,  45  O.  8.  653.  Garnishees  answered  that  they 
owed  the  defendant  nothing,  that  defendant  held  their  note,  but 
that  he  alleged  he  had  transferred  it  to  a  third  party.  If  the 
plaintiff  disputes  the  fact  of  the  transfer  his  remedy  is  br  action 
under  this  section  as  in  other  cases  when  he  is  not  satisfied  with 
the  answer  of  the  garnishee,  2  C.  8.  C.  R.  56. 

§5552.  When  plaintiif  to  pay  costs,  and  defendant 
may  be  lubstitnted  for  plaintiff.  If  the  plaintiff  pro- 
ceed against  the  garnishee  by  action,  for  the  cause  that 
his  disclosure  was  unsatisfactory,  unless  it  appear  in  the 
action  that  such  disclosure  was  incomplete,  he  shall  pay 
costs  of  such  action ;  and  when  the  claim  of  the  plaint- 
iff in  attachment  is  satisfied,  the  defendant  may,  on 
motion,  be  substituted  as  the  plaintiff  in  the  judgment 
[51  V.  57,  i  218 ;  S.  &  C.  1009.] 

{5558.  When  judgment  may  be  rendered  against  gav- 
aiihee,  and  when  he  muit  be  discharged.    Final  judg- 
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ment  shall  not  he  rendered  against  the  garnishee  until 
the  action  against  the  defendant  in  attachment  is  deter- 
mined (1);  if  in  such  action  judgment  be  rendered  for 
the  defendant  in  attachment,  the  garnishee  shall  be  dis^ 
charged,  and  recover  costs ;  and  ii  the  plaintiff  recover 
against  the  defendant  in  attachment,  and  the  garnishee 
deliver  up  all  the  property  and  credits  of  the  defendant 
in  his  possession,  and  pay  all  the  money  due  from  him, 
as  the  court  may  order,  the  garnishee  shall  be  discharged, 
and  the  costs  of  proceedings  against  him  shall  be  paid  out 
of  the  property  and  money  so  surrendered,  or  as  the  court 
deems  right  and  proper.    [51  v.  57,  i  219 ;  S.  &  C.  1009.] 

1.  2  H.  1 ;  see  |  5545n.  Entering  it  before  only  a  clerical  error, 
13  0.8.219;  see  5551». 

J  5554.  Effect  of  judgment  for  defendant.  If  judg- 
ment in  the  action  be  rendered  for  the  defendant,  the 
attachment  shall  be  discharged,  and  the  pro^rty  at- 
tached, or  its  proceeds,  shall  be  returned  to  him.  [51 
V.  57,  §220;  S.  AC.  1009.] 

§  5555.  Proceedings  after  judgment  for  plaintifl^  If 
judgment  be  rendered  for  the  plaintiff,  it  shall  be  satis- 
fied as  follows :  So  much  of  the  property  remaining  in 
the  hands  of  the  officer,  after  applying  the  money  aris- 
ing from  the  sale  of  perishable  property,  and  so  much 
of  the  personal  property,  and  lands  and  tenements,  if 
any,  whether  held  by  legal  or  equitable  title,  as  may  be 
necessary  to  satisfy  the  judgment,  shall  be  sold  by  order 
of  the  court,  under  the  same  restrictions  and  regulations 
as  if  the  same  had  been  levied  on  by  execution ;  and  the 
money  arising  therefrom,  with  the  amount  which  may 
be  recovered  from  the  garnishee,  shall  be  applied  to  sat- 
isfy the  judgment  and  costs ;  if  there  be  not  enough  to 
satisfy  the  same,  the  judgment  shall  stand,  and  execution 
may  issue  thereon  for  the  residue,  in  all  respects  as  in 
other  cases ;  and  any  surplus  of  the  attached  property, 
or  its  proceeds,  shall  be  returned  to  the  defendant.  [51 
V.  57,  ?  221 ;  S.  &  C.  1009.] 

9  C.  C.  311. 

i  5566.  Court  may  enforce  delivery  of  property  attached 
by  proceedings  for  contempt.  The  court  may  compel  the 
delivery  to  the  sheriff,  for  sale,  of  any  of  the  attached 
property  for  which  an  undertaking  has  been  given,  and 
may  proceed  summarily  on  such  undertaking  to  enforce 
the  delivery  of  the  property,  or  the  payment  of  the 
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money  due  upon  the  undertaking,  by  rules  and  attach- 
ment as  in  cases  of  contempt,  [ol  v.  57,  }  222 ;  S.  <&  G. 
1010.] 

i  5657.  Court  may  order  officer  to  repoueu  liimielf 
of  attached  property.  The  court  may  order  the  officer  to 
repossess  himself,  for  the  purpose  of  selling  it,  of  any  of 
the  attached  property  which  has  passed  out  of  his  hands 
without  having  been  sold  or  converted  into  money ;  and 
the  officer  shall,  under  such  order,  have  the  same  power 
to  take  the  property  as  he  would  have  under  an  order  of 
attachment.    [51  v.  57,  g  223 ;  8.  &  C.  1010.] 

i  5558.  When  property  attached  if  claimed  by  a  third 
penon.  If  personal  property  which  has  been  attached 
be  claimed  by  any  person  other  than  the  defendant,  the 
officer  shall  have  the  validity  of  such  claim  tried;  and 
such  proceedings  must  be  had  thereon,  with  the  like  ef- 
fect, as  if  the  property  had  been  seized  upon  execution, 
and  claimed  by  a  third  person.  [51  v*  57,  i  224 ;  S.  d^  C. 
1010.] 

See  gg  5444-6446nn. 

i  5559.  When  question  of  priority  may  be  refoxrtd. 
When  several  attachments  are  executed  on  the  same 
property,  or  the  same  person  is  made  a  garnishee  by  sev- 
eral parties,  the  court,  on  the  motion  of  any  of  the 
plaintiffs  may  order  a  reference  to  ascertain  and  report 
the  amounts  and  priorities  of  the  several  attachments. 
[51  V.  57,  §  225;  a  &  C.  1010.] 

The  rights  of  attaching  creditors  may  properly  be  determined 
upon  a  motion  for  a  distribution  of  the  fund  as  well  as  by  a  ref< 
erence  under  this  section,  2  C.  G.  110. 114.     See  10  G.  C.  658. 

SUBDIVISION  VI.       GENBRAIi  PBOVI8ION8. 

i  5560.  Proceedings  not  to  terminate  by  death  of  de- 
fendant. From  the  time  of  the  issue  of  the  order  of  at- 
tachment the  court  shall  be  deemed  to  have  acquired 
jurisdiction  (1),  and  to  have  control,  of  all  subsequent 
proceedings  under  this  chapter;  and  if,  after  the  issue 
of  the  order,  the  defendant,  being  a  person,  die,  or  being 
a  corporation,  its  charter  expire  by  limitation,  forfeit- 
ure, or  otherwise,  the  proceedings  shall  be  carried  on ; 
but  in  all  such  cases,  other  than  where  the  defendant 
was  a  foreign  corporation,  the  legal  representatives  of 
the  defendant  shall  be  made  parties  to  the  action.  [51 
V.  57,  i  226 ;  S.  &  C.  1010.]* 

I.  41  O.  S.  271,  272. 
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i  5561.  When  plaintiff  may  be  required  to  giire  tofh«r 
•eourity.  The  defendant  may,  at  any  time  before  judg- 
ment) after  reasonable  notice  to  the  plaintiff,  move  the 
court  for  additional  security  on  the  part  of  the  plaintiff; 
and  if,  on  such  motion,  the  court  is  satisfied  that  the 
surety  in  the  plaintiff's  undertaking  has  removed  from 
the  state,  or  is  not  sufficient  for  the  amount  of  the  under- 
taking, it  may  vacate  the  order  of  attachment,  and  direct 
restitution  of  any  property  taken  under  it,  unless,  in  a 
reasonable  time,  to  oe  fixed  by  the  court,  sufficient  secu- 
rity be  given  by  the  plaintiff.  [51  v.  57,  ?  227 ;  8.  &  C. 
1010.] 

i  5568.  Motion  to  disehArge  attaohment.  The  defend- 
ant may,  at  any  time  before  judf^ent,  upon  reasonable 
notice  to  the  plaintiff,  move  to  discharge  an  attachment, 
as  to  the  whole  or  any  of  the  propertv  attached ;  and  the 
motion  may  be  heard  and  decided  by  the  court  at  any 
term  or  regular  session  thereof,  or  it  may  be  made, 
heard,  and  decided  by  any  judge  thereof  in  vacation. 
[54  V.  29,  i  228 ;  8.  &  C.  1011.] 

Defendant  in  attachment  can  not  move  the  court  to  dismias 
the  attachment  on  the  ground  that  the  property  attached  does 
not  belonff  to  him,  10  O.  S.  439 ;  and  an  attachment  will  not  be 
discharged  on  the  ground  tiiat  it  appears  from  the  answer  of  the 
garnishee  that  he  is  not  indebted,  and  has  no  property  in  his 
possession  belonging  to  ihe  defendant,  31  O.  S.  637.  On  motion 
to  discharge  an  attachment  for  insufficient  affidavit,  the  court 
will  not  look  into  the  petition  and  exhibits,  1  H.  45.  On  the 
hearing  of  a  motion  to  discharge  an  attachment  issued  on  an  in- 
sufficient affidavit,  it  is  not  competent  for  the  plaintiff,  in  the 
absence  of  leave  to  amend,  or  a  motion  for  such  leave,  to  sup- 
plement the  affidavit  or  vaJidate  his  proceedings  by  new  affidar 
yits  showing  the  existence  of  fraud  in  fact,  23  O.  S.  192.    The 

S roper  mode  for  defendant  to  meet  the  charge  made  in  an  affi- 
avlt  for  attachment  is  by  motion,  9  O.  B.  888.  Appear- 
ance by  motion  solely  for  the  purpose  of  dismissing 
an  attachment  is  not  an  appearance  in  the  action,  39  O.  £ 
249.  The  provisions  of  this  section  are  made  applicable  to 
proceedings  before  justices  of  the  peace  by  the  justioes' 
code,  29  O.  S.  538.  Procedure  on  motion  to  discharge  at- 
tachment in  action  before  justice  of  the  peace,  34  O.  S.  11, 
1 6522,  etteq.  An  order  of  a  justice  overruling  a  motion  to 
discharge  an  attachment  is  reviewable  on  error  as  a  final 
order,  independent  of  the  action  in  which  the  attachment 
issued,  42  0. 8. 102.  When  a  creditor  of  a  non-resident  debtor 
fraudulently  and  without  his  knowledge  causes  his  prop- 
erty to  be  brought  Into  the  state  to  be  attached,  the  attach- 
ment will  on  motion  under  this  section  be  discharged,  19 
Bull  257. 
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'  S/MI^68.  Evidence  on  motion  to  dieeharge.  When  the 
motion  is  made  upon  affidavits  on  the  part  of  the  de- 
fendant, or  papers  and  evidence  in  the  case,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  bv  affida- 
vits or  other  evidence,  in  addition  to  the  evidence  on 
which  the  order  of  attachment  was  made.  [51  v.  57,  §  229.] 
Sufficiency  of  petition  not  considered.  35  Bull  120. 

See2  D.3d4;  34  0.  S.  11;  20BuU888;  46 O.  8.  52. 

• 

J  5563a.  Party  affected  by  order  may  llle  petition  in 
error.  A  party  to  a  suit  affected  by  an  order  discharg- 
ing or  refusing  to  discharge  an  order  of  attachment, 
may  file  a  petition  in  error  to  reverse,  vacate,  or  modify 
the  same,  as  in  other  cases ;  and  the  original  action  shall 
proceed  to  trial  and  judgment  in  every  respect,  as  though 
no  petition  in  error  had  been  prosecuted.    [77  v.  69.] 

An  order  discharging  an  attachment  is  a  final  order,  review- 
able on  error,  5  O.  8.  42 ;  9  O.  8.  388 ;  11  O.  8.  579.  A  motion  for 
a  new  trial  is  not  necessary  in  order  that  the  action  of  the  court 
upon  the  motion  discharging  the  attachment  mav  be  reviewed 
on  error,  12  Bull  321 :  8  C.  C.  636.  The  reviewing  court  will  not  re- 
verse the  action  of  the  lower  court  upon  a  moiion  to  discharge  an 
attachment  where  questions  of  fact  are  involved,  unless  the  ac- 
tion of  the  lower  court  was  clearly  erroneous,  Id.  In  action  before 
lustlce  of  the  peace,  see  g  6524.  The  giving  of  a  discharge 
bond  by  the  defendant  in  an  attachment  proceeding  after 
he  has  filed  a  petition  in  error  seeking  the  reversal  of  an 
order  overruling  his  motion  to  discharge  the  attachment 
will  not  defeat  his  right  to  further  prosecute  his  petition  in 
error,  3  C.  C.  209.    Cited  in  9  C.  C.  311. 

i  5668b.  Id.  Time  for  filing  petition  in  error.  Bond. 
When  an  order  discharging  an  order  of  attachment  is 
made,  and  a  party  affected  thereby  excepts  thereto,  the 
court  or  judge  shall  fix  the  number  of  days,  not  to 
exceed  thirty,  in  which  such  party  may  file  his  petition  in 
error,  and  during  which  it  shall  be  filed,  and  the  attached 
property  held  by  the  sheriff  or  other  officer;  the  party 
who  files  the  petition  in  error  shall  give  an  undertaking 
to  the  adverse  party,  with  surety  to  be  approved  by  the 
clerk  of  the  circuit  court,  in  double  the  amount  of  the  ap- 
praised value  of  the  propertv  attached,  conditioned  to 
pay  such  adverse  partv  all  damages  sustained  by  him 
m  consequence  of  the  nling  of  the  same,  in  the  event  of 
the  discharge  of  the  order  of  attachment  by  the  court  in 
which  the  petition  in  error  is  filed,  because  the  same 
was  wrongfully  obtained;  and  when  such  petition  in 
error  is  filed,  and  an  undertaking  given,  the  sheriff|  or 
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other  officer,  shall  continue  to  hold  the  property  at- 
tached, subject  to  the  further  order  of  the  court.  [84  v. 
13 ;  77  V.  70.] 

The  limitation  of  time  for  filing  petitions  in  error  under  these 
sections  is  solely  for  the  purpose  of  retaining  the  attached  prop- 
erty ;  and  in  order  that  the  lien  on  such  property  may  be  re- 
tained, the  petition  in  error  must  be  filed  ana  bond  given  within 
the  time  prescribed  by  the  trial  court,  12  Bull  308.  Proceed- 
ings before  justice,  filing  petition  in  error  and  bond,  in  case 
of  an  order  of  a  justice  ot  the  peace  discharging  an  order 
of  attachment,  see  g  6525. 

i  5563c.  Id.  Adminiitrator  or  ezecntoi  may  file  peti- 
tion in  error.  If  a  party  who  excepts  to  an  order 
discharging  or  refusing  to  discharge  an  order  of  attach- 
ment die  within  the  time  limited  for  filing  his  petition 
in  error,  the  administrator  or  executor  of  such  deceased 
party  may,  at  any  time  within  thirty  days  after  his  ap- 
pointment and  qualification,  file  his  petition  in  error, 
and  thereby  become  a  party  to  the  action,  and  shall  not 
be  required  to  giye  the  undertaking  required  by  the 

grcceaing  section ;  but  no  such  petition  in  error  shall  be 
led  by  an  executor  or  administrator  after  one  year 
from  the  time  such  order  is  made.    [77  v.  70.] 

CHAPTER  III. 

ATTACHMENT  BEFOBE  DEBT  DUE. 

i  5564.  Grounds  of  attachment  before  debt  due.  A 
creditor  may  bring  an  action  on  his  claim  before  it  is 
due,  and  haye  an  attachment  against  the  property  of  the 
debtor : 

1.  When  a  debtor  has  sold,  conyeyed,  or  otherwise 
disposed  of  his  property,  with  the  fraudulent  intent  to 
cheat  or  defraud  his  creditors,  or  to  hinder  or  delay  them 
in  the  collection  of  their  debts ;  or, 

2.  Is  about  to  make  such  sale,  conyeyanoe,  or  dispo- 
sition of  his  property,  with  such  fraudulent  intent ;  or, 

3.  Is  about  to  remoye  his  property,  or  a  material  part 
thereof,  with  the  intent,  or  to  the  effect,  of  cheating  or 
defrauding  his  creditors,  or  of  hindering  or  delaying 
them  in  the  collection  of  their  debts.  [51  v.  57,  J  230.J 

Proceedings  before  justice  of  the  peace,  see  g  6515. 

See  2  5521.  Attachment  lies  against  Indorser  of  note  not  due, 
1  H.  442 ;  but  the  operation  of  the  section  is  not  restricted  to  con- 
tracts for  the  payment  of  money,  12  O.  S.  158.  An  obligation  to 
deliyer  on  and  after  a  certain  day,  iron  metal  in  payment  at  a 
rate  agreed  on  for  iron  ore  sold  and  dellyered  constitutes  a  Claim 
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for  which  an  action  maybe  brought,  and  an  order  of  attach- 
ment obtained  before  the  claim  becomes  due,  Id.  To  justify  the 
attachment,  the  fraudulent  intent  to  injure  the  creditor  or  secure 
some  benefit  to  the  debtor  must  appear  achuiUy  to  exist ;  it  is  not 
necessarily  sufficient  proof  of  that  intent  that  it  appears  that 
the  actual  ,or  even  ttie  necessary  consequences  of  the  sale  are  U> 
hinder  and  delay  creditors,  1  D.  36L  An  afBdaylt  stating 
the  ground  for  an  attachment  substantially  in  the  language 
of  the  statute  may  be  sufQcient,  9  O.  B.  888.  It  is  error 
for  the  court  of  common  pleas  to  discharge  an  attachment 
which  had  been  allowed  by  the  proper  judge,  in  an  action 
by  sureties  to  obtain  indemnity,  on  the  ground  of  the  in- 
sufficiency of  the  affidavit,  11 0.  B.  579. 

§  6665.  Who  to  grant  attaohment  Affidavit.  The  at- 
tachment authorized  by  the  last  section  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  hj  a  judge 
thereof;  but  before  such  action  shall  be  brought,  or  sach 
attachment  granted,  the  plaintiff,  or  his  agent  or  attor- 
ney, shall  make  an  oath,  m  writing,  showing  the  nature 
and  amount  of  the  plaintiff's  claim,  that  it  is  just,  when 
it  will  become  due,  and  the  existence  of  any  one  of  the 
grounds  for  attachment  enumerated  in  the  last  preceding 
section.    [51  v.  57,  i  231 ;  S.  <&  C.  1011.] 

See  I  5522n. 

i  6666.  Action  to  be  dismissed,  if  attachment  refased. 
If  the  court  or  judge  refuse  to  grant  an  order  of  attach- 
ment, the  action  shall  be  dismissed,  but  without  preju- 
dice to  a  future  action ;  and  in  all  such  actions  applica- 
tion for  an  attachment  must  be  made.  [51  v.  57,  |  232; 
S.  &  C.  1011.] 

1  D.6e9. 

'  §  6667.  Order  mnst  specify  amount.  The  order  of  the 
court  or  judge  planting  the  attachment  shall  specify  the 
amount  for  which  it  is  allowed,  not  ezceedinff  a  sum  suf- 
ficient to  satisfy  the  plaintiff's  claim  and  the  probable 
costs  of  the  action.    [51  v.  57,  §  233 ;  S.  &  C.  1012.] 

i  6668.  Bond  to  be  ezeon1;ed  before  order  issues.  The 
order  of  attachment,  as  granted  by  the  court  or  judge, 
shall  not  be  issued  by  the  clerk  until  there  is  executed  in 
his  office  such  undertaking  on  the  part  of  the  plaintiff  as 
is  directed  by  §  5523.     [51  v.  57,  J  234 ;  S.  &  C.  1012.] 

§  6669.  No  judgment  before  debt  is  due.  The  plaintiff 
in  such  action  shall  not  have  judgment  on  his  claim  be- 
fore it  becomes  due ;  and  the  proceedings  on  attachment 
may  be  conducted  without  delay.  [51  y.  57,  i  235;  S.  & 
C.  1012.] 
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Where  an  order  of  attachment  has  been  allowed  and  issued 
before  the  debt  is  due,  and  it  is  subsequently  discharged,  it  is  a 
matter  of  discretion  with  the  court  whether  the  action  shall  be 
dismissed  or  allowed  to^proceed  after  the  debt  becomes  due.  It 
is  proper  to  dismiss  it  unless  special  reasons  to  the  contrary  are 
'Shown,  1  D.  569. 

§  6670.  ApplioatioxL  of  provisions  of  preceding  chapter. 
Proceedings  authorized  by  the  next  preceding  chapter 
shall  govern  attachments  under  this  chapter,  so  far  as 
the  same  are  applicable.    [54  v.  29,  J  236 ;  S.  <&  C.  1012.] 

CHAPTER  IV. 

INJUNCTIONS. 

i  6671.  Ii^imction  defined.  The  injunction  provided 
by  this  title  is  a  command  to  refrain  irom  a  particular 
act;  it  may  be  the  final  judgment  in  an  action,  or  may 
be  allowed  as  a  provisional  remedy ;  and  when  so  allowed, 
it  shall  be  by  order.    [51  v.  67,  i  237  y  S.  &  C.  1012.] 

2  6672.  Causes  for  an  injunction.  When  it  appears  by 
the  petition  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded, and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act, 
the  commission  or  continuance  of  which,  during  the  liti- 
gation, would  produce  great  or  irreparable  injury  to  the 
plaintiff,  or  when,  during  the  litigation,  it  appears  that 
the  defendant  is  doin^,  or  threatens  or  is  about  to  do,  or 
is  procuring  or  suffering  to  be  done,  some  act  in  viola- 
tion of  the  plaintiff's  rights,  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineffectual,  a 
temporary  order  may  be  granted  restraining  such  act ; 
and  such  order  may  also  be  granted  in  any  case  where  it 
is  specially  authorized  by  statute.  [51  v.  57,  i  238 ;  S.  & 
C.  1013.1 

The  power  to  grant  writs  of  injunction  is  one  of  the  ex- 
traordinary powers  of  a  court  of  equity  and  should  only 
be  exercised  in  cases  where  a  great  and  important  public 
work  is  to  be  restrained  or  suspended,  to  prevent  injuries 
which  would  otherwise  be  irreparable,  or  when  the  magni- 
tude of  the  injury  to  be  dreaded  is  so  great,  and  the  risk  so 
imminent,  that  no  prudent  person  would  think  of  incurr- 
rins:  it,  14  0.  353,  358 ;  nor  in  such  cases  should  the  court  in- 
terfere where  the  plaintiff^s  right  is  doubtful,  or  where  an 
action  at  law  or  in  equity,  prosecuted  in  the  ordinary  mode, 
will  afford  adequate  redress.  Id.  An  action  to  enjoin  is 
not  prematurely  brought  where  defendant  has  made  no 
threats  or  declarations  of  int^uition  to  act,  if  there  la  good 
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reason  to  believe  that  the  defendant  Will  protfeed  to  aftand 
complete  measures  then  in  progress  for  such  act,  26  O.  ». 
618,625. 

Accounting  only  incidental  to  injunction,  and  not  allowed  if 
injunction  refused,  2  O.S.  180.  ««»„«„♦ 

Ucli(m  at  law,  injunction  in  aid  of.  2  CJev  R.  3^  to  prevent 
disposition  of  property  pending  action,  1 W.  L.  M.  571 ,  5  w.  u  J. 
467^10  Id.  83 ;  butnot  lOlowed  if  there  is  a  legal  defense,  4  Bull 

^^%^^fi8So\ves  injunction  17  O.  S  144 ;  W.  508  Appeal  do«i 
not  liefrom  interlocutory  order  modifying  injunction,  1  C.  C. 
R,  417.  Injunction  may  be  allowed  in  caae  pending  in  cir- 
cuit court  on  appeal,  2  O.  8.  498. 

Appropriatixm  of  property  enjoined,  5  0. 139;  17  0. 340 ;  12  O.  S. 
635,  642 ;  construction  of  railroad,  38  O.  S.  41 ;  of  sewer,  5  Bull 
789,  enjoined  until  land  condemned.  Expending  money  on  ditch 
enjoined  until  land  condemned,  39  O.  fl.  58;  waiver  of  right,  22 
0.8.275;  18  O.  S.  169. 

Assessment  enjoined  for  improvement  of,  16  O.  574,  and  open- 
ing street,  27  O.  S.  649 ;  right  to  enjoin  ditch  assessment  lost  by 
delay,  15  O.  S.  64.    See  Jg  2264,  5848. 

AwacAiment.  Allowed  against  prosecution  of  attachment  in  au' 
other  state  to  subject  exempt  wages,  25  O.  S.  516;  23  C.  L.  J. 
268,  274. 

Bid.  City  council  having  rejected  all  bids  can  not  be  com- 
pelled by  injunction  to  accept  one  because  the  lowest,  10  Bull  345. 

Board  of  education  can  not  enjoin  collection  of  tax  for  district 
established  by  probate  court,  39  O.  8.  259. 

Boundary.    In  case  of  disputed  boundanr.  33  O.  S.  537. 

Burden  of  proof  \b  upon  the  party  claiming  Injunction, 
and  he  must  show  a  clear  right  tnereto,  43  O.  S.  52& 

CofUract.  To  enjoin  breacn  ot  negative  contract  or  covenant,  26 
O.  8.  580;  13  O.  8/544, 650 ;  2  C.  C.  R.  286 ;  but  not  to  enforce  con- 
tract vUravireSy  38  O.  8.  24. 

Cownter-cLaim,  g  5586. 

County  auditor,  after  term  of  office,  can  not  enjoin  commission- 
ers from  filling  a  vacancy,  2  C.  C.  B.  23. 

Damages.  Injunction  lies  where  cause  of  action  is  continu- 
ous, and  damages  not  assessable  by  jury,  25  O.  8.  580,  584. 

Dismissal  of  petition  dissolves  injunction,  11  BuU  295 ;  dis- 
missal before  answer  filed  erroneous,  35  O.  8.  444;  dismissal 
without  prejudice  not  breach  of  condition  of  bond,  44  O.  8.  221. 
8ee  g  557671. 

Dissolution  on  motion,  35  O.  8.  444.    Error  Ues,  45  O.  8.  631. 

Electric  ligfU  poles.  Erection  of  electric  .Ught  poles  enjoined, 
9  Bull  65;  near  telegraph  poles,  14  Bull  327. 

Estoppel  by  delay  and  acquiescence,  18  O.  8. 169 ;  22  Id.  275 ;  15 
Id.  64;  26  Id.  346;  33  Id.  271 ;  36  Id.  601 ;  1  C.  C.  R.  100. 

Execution  erroneously  issued  to  be  enjoined,  26  O.  8.  291 ;  on 
land  contracted  to  be  sold,  24  0. 8.  28 :  on  property  secured  to 
wife  by  ante-nuptial  contract,  4  O.  S.  241 ;  to  prevent  waste,  1 W. 
L.  M.  270.  Not  allowed  against  execution  for  mere  irregularities, 
16  0. 419. 

Forfeiture.    Not  allowed  to  enforce  forfeiture.  10  O.  8.  411. 

Fraudulent  conveyance.  Allowed  to  prevent  fraudulent  con- 
veyance, W.  61,  492. 
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Hebn  enjoined  from  collecting  widow's  third  of  rents,  11 
O.  8. 120. 

Irreparable  injury.  Facts  showing  irrei>arable  injury  must  be 
stated,  81  O.  S.  420. 

Joinder  of  parties.    See  }.  5005.  notes. 

Judgment.  To  enjoin  judgment  fraudulently  entered,  see  A 
Bull  2^ ;  to  enjoin  sale  under  void  judgment,  21  O.  S.  142.  Pe- 
tition to  enjoin  judgment  on  ground  of  111^^  interest  must 
show  tender  of  amount  equitably  due,  11 0. 417.  Injunction  not 
allowed  against  judgment  where  defense  at  law  was  practicable, 
2  O.  7,  20,  22,  23 ;  3  O.  268 ;  4  0. 469 ;  26  O.  S.  291 ;  nor  against  judg- 
ment by  compromise  of  attorneys,  2  C.  8.  C.  R.  490.  Injunction 
iigainst  judgment  does  not  operate  as  a  release  of  errors,  3  O.  20 ; 
operates  on  parties,  10  O.  268.  Sheriff  is  not  a  proper  party  to 
injunction  againstjudgment  in  absence  of  fraud,  14  0. 445;  10 
O.  268 ;  1  C.  S.  O.  It.  259.  Not  allowed  because  of  errors  in 
proceedings,  45  O.  S.  495.    Pleading,  43  0.  S.  78,  86. 

Lesiee  enjoined  from  increasing  risk  of  insurance  com- 
pany, 2  C.  S.  C.  B.  6.  Tenant  not  enjoined  from  exclusive 
use  ox  sign  space,  17  Bull  242. 

JAbeL    r^ot  allowed  to  restrain  publication  of  anticipated 
libel,  13  Bull  385.    See  24  Bull  189 :  1  N.  P.  266. 

Mandamus  not  allowed  to  compel  violation  of  injunction, 
7  0S  278 

Mandatory  injuTidion,  4  0.  368;  6  O.  8.  120;  13  O.  S.  544;  37 
O.  8.  520 ;  4  Bull  156 ;  Id.  500 ;  2  N.  P.  317 ;  2  Bull  17 ;  2  C.  8.  C.  R. 
60 ;  to  compel  gas  company  to  furnish  gas,  47  O.  8. 1. 

MUnOsiSpal  corporaCidn.  Enjomihg  miitoppircatfon  of  f'undiB  of 
municipal  corporation,  g§  1777, 1778;  see  g  4993,  notes;  enjoining 
collection  of  taxes,  gg  5848-5851;  enjoined  from  closing  variety 
show,  6  Bull  139 ;  not  enjoined  from  removing  market,  18  O.  8. 
563,  nor  from  publishing  ordinance  in  several  papers,  2  C.  8.  C. 
K.  84;  nor  from  enforcing  ordinance  prohibiting  sale  of 
liquor,  3  C.  C.  545. 

NaiuraC  gas  "pipes.   See  Nuisance. 

NefMgence  bars  right,  6  O.  80 ;  10  Rec.  564. 

Nim-resident  lot  owner  may  enjoin  construction  of  railroad  in 
front  of  premises,  19  O.  S.  78. 

Nuisance  enjoined.  Erection  ol  electric  light  poles,  9  Bull  65 ; 
telegraph  or  telephone  lines,  12  Bull  104 ;  2  G.  C.  R.  259 ;  sinking 
natural  gas  well,  injuuction  by  coal  owner  against  surface 
owner,  14  Bull  112;  laying  natural  gas  pipes  in  streets,  16  Bull 
121:  manufacturing  fertilizer,  10  Bull  342;  taking  down  party 
wall,  9  Bull  293;  obstructing  navigable  river,  23  O.  8.  523.  Su- 
pervisor can  not  enjoin  obstruction  of  road,  5  0. 187 ;  allowed 
against  operation  of  "roller  coaster"  on  Sundays  and  after 
9  p.  M,  on  week  days,  14  Bull  224 ;  against  nuisance  by  sewage, 
2  Bull  135;  not  allowed  to  restrain  sale  of  adulterated  teas,  14 
Bull  215,  nor  to  enjoin  exclusive  use  of  sign  space  by  one  of  sev- 
eral tenants  having  prior  possession,  17  Bull  242;  steam 
power  and  machinery,  33  O.  S.  271 ;  brick-kiln,  26  Bull  36. 

J^iHiea.    gg  6005, 5006nn, 

Partnership  name  enjoined  from  being  used  on  applica- 
tion of  retiring  partner,  22  O.  8.  370 ;  bv  retiring  partner,  29 
Bull  100,  50  O.  S.  Injunction  restraining  co-partners  from 
engaging  during  term  of  partnership  contract  in  competing 
business,  9  Bull  92.  Sale  on  execution  against  one  partner, 
18  Q.  181;  16  0. 142. 
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I^enonal  aerviees.  When  court  of  equity  will  control  per- 
sonal conduct  of  party  by  injunction,  13  O.  B.  544;  12  Bull 
209.    See  25  Bull  385. 

JPerpetwH  injunction  only  granted  when  party  shows  clear 
right,  and  the  burden  of  establishing  it  is  upon  him,  43 
O.  8.  526. 

plecuiing.  Very  general  allegations  In  the  pleadings  will 
warrant  the  reception  of  evidence  aiding  the  chanceFlor  in 
determining  whether  a  judgment  should  be  enjoined,  43 
O.  8.  571,  572.    Laying  tracks  in  street,  2  N.  P.  317. 

Railroad  company  may  enjoin  removal  and  sale  of  parts 
of  its  mortgaged  property,  17  O.  8.  642 ;  10  O.  a  412;  1  D.  229, 
552 ;  enjoined  from  increasing  its  right  of  way  after  loca- 
tion, 39  O.  8.  70;  from  discriminating  against  shippers,  43 
O.  8.  571,  572  ;  laying  tracks  in  street,  2  N.  P.  317. 

School.  Allowed  against  illegal  use  of  school  lot,  35  O.  8. 
143. 

aeoond  injunction  not  allowed  unless  new  matter  has 
arisen,  3  O.  61. 

ateUe  may  maintain,  36  O.  8.  434. 

Street  railroad.  Erection  of  poles  can  not  be  enjoined, 
when,  13  G.  C.  425 ;  reversing,  20  Bull  420 ;  double  track,  28 
Bull  172. 

Taxet,  Collection  of  illegal  taxes  enjoined,  U  5B48-685L 
Enjoining  taxation,  25  O.  8. 143 :  27  Id.  218;  3  O.  m  Amount 
due  must  be  paid,  16  O.  8.  615.  r^ot  enjoined  for  error  in  as- 
sessment, 1  C.  8.  C.  R.  566;  3  O.  370.  Injunction  against 
puttiog  non-taxable  property  on  duplicate,  85  O.  8.  474 ;  see 
II  4998, 5005-6-7,  notes. 

TeUgraphytelephone  lines.  Erection  of  poles  and  lines  en- 
joined, 2  C.  0.  259.  Removing  tickers  in  breach  of  contract, 
9  Bull  22;  223.  Refused  when  used  nine  years  prior  to  pur- 
chase of  property,  7  C.  G.  290.  Generally,  48  O.  8.  390. 

T^ieater,  Manager  of  theater  can  not  be  compelled  to  fur- 
nish use  of  theater  under  contract  for  performance,  but  will 
be  enjoined  from  furnishing  theater  for  any  other  play 
during  period  of  contract,  12  Bull  209. 

Trespaat  on  land  will  not  be  enjoined,  1  O.  8.  591,  unless  it 
amounts  to  waste,  6  0. 166;  see  2  C.  C.  R.  549;  47  0. 8.  396;  on 
distinct  tracts,  4  C.  G.  210.  Strikers  going  on  employers' 
premises.  17  Bull  306. 

Waiver,  15  O.  8. 64;  see  Estoppel,  supra. 

Waate,    To  prevent  waste,  2  O.  8. 180 ;  13  O.  322. 

2  M78.  When  and  by  whom  injanotion  nanted/  The 
injunction  may  be  granted  at  the  time  of  commencing 
the  action/ or  at  any  time  afterward,  before  judgment, 
by  the  supreme  court  or  a  judge  thereof,  the  circuit 
court  or  a  judge  thereof,  in  his  circuit,  the  common 
pleas  court  or  a  jadge  thereof,  in  his  district,  or  the 
probate  court,  in  causes  pending  therein ;  and  the  probate 
judge  of  the  county  may  grant  injunctions  in  actions 
pending  in  either  the  court  of  common  pleas  or  circuit 
court  of  the  county,  hi  the  absence  from  the  county  of 

»2N.P.8. 
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the  respective  judges  of  sach  courts,  upon  its  appearing 
satisfactorily  to  the  court  or  judge,  hy  affidavit  of  the 
plaintiff  or  his  agent,  that  such  plaintiff  is  entitled  thereto. 
When  the  injunction  has  been  allowed,  and  durine  the 
pendency  of  the  action  in  the  common  pleas  court  has  oeen 
vacated,  either  by  a  judge  thereof  in  vacation,  or  by  the 
court  previous  to  the  trial  of  the  action,  and  an  appeal 
is  taken,  after  such  trial,  from  the  judgment  or  nnal 
order  of  the  common  pleas  court  to  the  circuit  court,  an 
injunction  may  be  granted  at  anv  time  before  judgment 
or  final  order  in  the  action  in  the  circuit  court,  by  the 
circuit  court  in  which  action  is  pending,  or  a  judge 
thereof,  upon  its  appearing  satisfactorily  to  such  court 
or  judge,  oy  affidavit  of  such  party  or  his  agent,  that  he 
is  entitled  thereto ;  and  upon  like  proof,  an  injunction 
may  also  be  allowed  by  the  supreme  court  or  the  circuit 
court,  or  by  a  judge  of  either,  as  a  temporary  remedy, 
during  the  pendency  of  a  case  on  error  or  appeal  in  such 
courts  respectively.  iSb  v.  161 ;  84  v.  36  ;  83  v.  61 ;  82  v. 
16 ;  61  V.  67,  ?  239 ;  S.  &  C.  1015.] 

The  supreme  court  can  not  grant  injunctions  in  actions 
in  other  courts,  17  O.  B.  144 ;  2  O.  S.  498 ;  but  under  this  section 
the  supreme  court  may  allow  a  temporary  injunction  on 
error,  88  O.  S.  316, 416 ;  38  O.  S.  32.  The  provision  giving  pro- 
bate judges  power  to  grant  injunctions  in  actions  pending 
in  the  common  pleas  and  circuit  courts,  is  oonstitutional,  5 
C.  C.  545.  When  the  relief  sought  in  the  court  below  was  an 
injunction  which  was  refused,  the  supreme  court  may  pro- 
ceed to  render  the  Judgment  which  should  have  been  ren- 
dered  below,  38  O.  S.  32. 

{  6674.  Notice  of  application.  If,  in  the  opinion  of 
the  court  or  judge,  the  defendant,  or  any  party  to  the 
suit,  should  be  heard  before  granting  the  injunction,  a 
reasonable  notice  may  be  required  to  be  given  to  such 
party  of  the  time,  place,  and  purpose  of  the  application; 
and  such  party  may,  in  the  meantime,  be  restrained. 
[61  V.  67,  ?  240 ;  S.  &  C.  1015.] 

{6676.    When  notiee  required.    An  injunction  shall  • 
not  be  granted  against  a  party  who  has  answered,  except 
upon  notice :  but  such  party  may  be  restrained  until  the 
decision  of  the  application  tor  an  injunction.    [61  y.  67, 
I  241 ;  S.  &  C.  1016.] 

I  6576.  I^jonction  bond  required.  No  injunction,  un- 
less otherwise  provided  by  special  statute,  shall  operate 
until  the  party  obtaining  the  same  gives  an  undertaking. 
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executed  by  sufficient  surety,  to  be  approved  by  tbe  clerk 
of  the  court  granting  the  injunction,  in  an  amount  to  be 
fixed  by  the  court  or  judge  allowing  the  same,  to  secure 
to  the  party  enjoined  the  damages  he  may  sustain  if  it 
be  finally  decided  that  the  injunction  ought  not  to  have 
been  granted.     [51  v.  57,  §  242;  S.  &  C.  1016.] 

Execution  against  the  principal  is  required  before  action  on 
the  bond,  11  O.  842,  and  shoulabe  averred,  13  0. 135,  unless  the 
injunction  did  not  operate  to  stay  execution  upon  a  former 
judgment,  6  O.  336.  Approval  of  the  bond  by  the  clerk  need  not 
be  averred,  1 0.  S.  190.  The  bond  is  construed  strictly  in  favor  of 
the  surety,  1 0.  S.  190 ;  9  O.  S.  17 ;  see  4  O.  S.  502.  It  is  binding, 
however,  though  the  court  had  no  jurisdiction  of  the  action 
enjoined,  and  the  action  was  never  tried  on  its  merits,  7  Bull 
343;  but  if  not  given,  disobedience  is  not  punishable,  37  O.  8. 
473,  unless  the  action  is  brought  under  9 1777  to  enjoin  the  mis- 
application of  the  funds  of  a  municipal  corporation,  when  no 
bond  is  required  to  be  given,  44  0. 8.  277 ;  or  where  a  party,  on 
being  informed  that  an  injunction  had  been  allowed  to  restrain 
him  from  doinsr  a  particular  act,  does  the  act  before  there  is 
time  to  give  such  undertaking ;  see  37  O.  8.  475.  Damages  must 
be  proved,  4  Rec.  670.  A  condition  to  p&y  the  damages  defend- 
ant may  sustain  by  reason  of  the  injunction,  if  it  is  decided  it 
ought  not  to  be  granted,  includes  attorney's  fees  and  expenses 
in  obtaining  a  dissolution  of  the  injunction,  unless  the  dissolu- 
tion of  the  Injunction  is  only  incidental  to  the  result,  23  O.  8. 
264 ;  25  0.  8.  278.  A  condition  to  pay  all  moneys  and  costs  due 
and  to  become  due  from  the  plaintiff  in  the  bill,  and  all  moneys 
and  costs  which  may  be  decreed  against  him,  gives  a  right  of 
action  on  the  bond  for  the  damages  sustained  when  the  bill  is 
dismissed  at  plaintiff's  costs,  4  O.  8.  502 ;  but  a  condition  that 
"plaintiff  shall  pay  to  defendants  the  damages  which  they  or 
either  of  them  may  sustain  by  reason  of  the  injunction  in  this 
action,  if  it  be  finally  decidea  that  the  injunction  ought  not  to 
have  been  granted,"  does  not  give  a  right  of  action  on  the  bond 
when  the  court  dismissed  the  original  action  without  prejudice 
and  the  costs  were  paid  by  plaintiff,  44  O.  8.  221.  Turnpike 
company  can  not  recover  as  damages  tolls  that  it  could  not  law- 
fully have  collected,  if  the  injunction  had  not  been  granted.  4X 
O.  8. 144, 145.  Injunction  without  bond  void.  37  O.  S.  475;  5 
C.  C.  207.  Attorney's  fees,  9  Bull  HI.  Action  dismissed  by  con- 
sent, effect  as  to  bond,  85  Bull  164.  That  no  bond  is  given,  not 
ground  for  dismissal,  31  Bull  24. 

*  I  5577.  The  order  and  its  service.  The  order  of  in- 
junction shall  be  addressed  to  the  party  enjoined,  shall 
state  the  injunction,  and  shall  be  issued  by  the  clerk : 
when  the  injunction  is  allowed  at  the  commencement  of 
the  action,  the  clerk  shall  indorse  upon  the  summons 
"  Injunction  allowed,"  and  it  shall  not  be  necessary  to 
issue  the  order  of  injunction ;  nor  shall  it  be  necessary 
to  issue  the  same  when  notice  of  the  application  therefor 
has  been  given  to  the  party  enjoined ;  and  the  service  of 
tiie  summons  so  indorsed^  or  the  notice  of  the  applica- 
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tion  for  an  injunction,  shall  be  notice  of  its  allowance. 
[61  V.  57,  i  243 ;  S.  &  C.  1017.] 

§  6678.  Serrioe  of  iignnction  allowed  dnring  litlga- 
ton.  When  the  injunction  is  allowed  during  the  liti- 
gation, and  without  notice  of  the  application  therefor, 
the  order  of  injunction  shall  be  issued,  and  the  sheriff 
shall  forthwith  serve  the  same  upon  each  party  enjoined, 
in  the  manner  prescribed  for  serving  a  summons,  and 
make  return  thereof  without  delay.  [51  v.  67,  §  244 ; 
S.  &  C.  1017.] 

§  6579.  When  ii^unotion  operates.  An  injunction 
shall  bind  the  party  from  the  time  he  has  notice  thereof, 
and  the  undertaking  required  ,by  the  applicant  therefor 
is  executed.    [51  v.  57,  i  245 ;  S.  &  C.  1017.] 

An  Injunction  operates  only  from  the  time  of  uolice  to  the 
defendant  or  from  its  serviee,  9  0. 196.  It  operates  in  penonam 
only ;  it  does  not  work  a  change  of  possession  or  entitle  a  party 
to  claim  it.  If  two  courts  have  concurrent  jurisdiction,  the  one 
which  -first  obtains  possession  of  the  subject  mnst  adjudicate, 
and  neither  party  can  be  forced  into  another  jurisdiction,  2  D. 
336.  An  inluncuon  to  stay  proceedings  upon  a  judgment  oper- 
ates upon  the  parties  to  the  judgment,  and'through  them  upon 
all  officers  of  the  law  acting  in  consequence  of  that  judgment, 
10  0.268,272;  14  0.445. 

§  6580.  Second  applioation  for  ix^nnetion.  No  in- 
junction shall  be  granted  by  a  judge  after  a  motion 
therefor  has  been  overruled  by  his  court  on  the  merits 
of  the  application ;  and  when  it  has  been  refused  by  the 
court  in  which  the  action  is  brought,  or  a  judge  thereof, 
it  shall  not  be  granted  to  the  same  applicant  by  a  court 
of  inferior  jurisdiction,  or  any  judge  thereof.  [51  v.  67, 
g  246 ;  S.  &  G.  1018.] 

A  bill  to  obtain  a  second  injunction  mast  show  that  the  new 
matter  alleged  did  not  exist  at  the  time  the  first  bill  was  filed, 
or  that  if  it  existed,  it  was  unknown  to  the  complainant,  8  0. 61. 

i  6681.  How  enforced  and  disobedienoe  pnniihed«  An 
injunction  or  restraining  order  granted  bv  a  judge  may 
be  enforced  as  the  act  of  the  court,  and  disobeidience 
thereof  may  be  punished  by  the  court^  or  any  judge  who 
mic^ht  have  granted  it  in  vacation,  as  a  contempt;  an  at- 
tachment may  be  issued  by  the  court  or  judge,  upon  being 
satisfied,  by  affidavit,  of  the  breach  of  the  injunction  or 
restraining  order,  against  the  party  guilty  of  the  same; 
and  such  party  may  oe  required  by  the  court  or  judge  to 
pay  a  fine  not  exceeding  two  hundred  dollars,  for  the  \me 
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of  the  county,  to  make  immediate  restitution  to  the  party 
injured,  and  to  give  further  Becurity  to  obey  the  injunc- 
tion or  restraining  order,  and,  in  default  thereof,  he  may 
be  committed  to  close  custody  until  he  complies  with 
such  requirement,  or  is  otherwise  legally  discharged. 
[72  V.  50,  i  247.] 
See  g  5576,  note. 

i  5682.  Party  enjoined  may  apply  for  farther  Monrity. 
A  party  enjoined  may,  at  any  time  before  judgment, 
upon  reasonable  notice  to  the  party  who  obtained  the 
injunction,  move  the  court  for  aaditional  security ;  and 
if  it  appear  that  the  surety  in  the  undertaking  nas  re- 
moved from  the  state,  or  is  insufficient,  the  court  may 
vacate  the  injunction,  unless,  in  a  reasonable  time,  suf- 
ficient security  be  given.    [51  v.  57,  i  248 ;  S.  &  C.  1018.] 

And  the  court.  In  continuing  an  injunction,  may  require  ad- 
ditional security  or  a  new  bond  to  be  given  as  a  substitute  for 
the  first.  If  the  order  is  not  complied  with,  as  where  by  mistake 
of  the  clerk  the  new  bond  is  conditioned  merely  for  the  payment 
of  the  costs,  the  former  bond  is  not  discharged,  6  O.  336 ;  s.  c.  7 
O.  (Pt.  2)  209. 

i  6683.  Affidayitfl  on  hoaring  of  applioation.  On  the 
hearing  of  an  application  for  an  injunction  each  party 
may  read  affidavits;  -and  all  affidavits  shall  be  filea. 
[51  V.  57,  ?  249 ;  S.  &  C.  1018.] 

Affidavits  must  be  positive,  6  Rec.  415. 

2  6684.  Kotion  to  vaoate  or  modifjr  ii^unction.  When 
an  injunction  has  been  granted,  a  party  may,  at  any  time 
before  the  trial,  apply  to  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  to  vacate  or  modify  the 
same ;  the  party  applyinc  for  such  vacation  or  modifica- 
tion shall  give  to  the  adverse  party  such  notice  of  the 
time  and  place  at  which  the  motion  will  be  heard  as 
the  court  or  judge  may  deem  reasonable ;  and  the  appli- 
cation may  be  made  upon  the  petition  and  affidavits 
upon  which  the  injunction  was  granted,  or  upon  affida- 
vits on  the  part  of  the  party  enjoined,  with  or  without 
answer.    [82  v.  35;  54  v.  139,  §  250;  S.  &  C.  1018.] 

Under  the  former  practice,  where  there  was  an  appeal  from 
an  interlocutory  order  dissolving  an  injunction,  affidavits  were 
competent  testimony  in  the  district  court  on  a  motion  to  dis- 
solve, 31  O.  S.  561 ;  17  O.  S.  144.  An  appeal  does  not  lie  from 
an  interlocutory  order  modifying  an  injunction,  1  C.  C.  417. 
An  order  of  the  common  pleas  court  overruling  a  motion 
to  dissolve  an  injunction  may  be  reviewed  on  error  by  the 
circuit  court,  45  O.  S.  631 ;  3  C,  C.  455 ;  but  an  order  of  a  jud^e 
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of  the  common  pleas  court  in  a  special  proceeding,  made  at 
chambers,  is  not  reviewable,  48  O.  8.  308. 

26586.  AffldavitB  on  motion.  When  the  am>lication 
is  made  iipon  affidayits  on  the  part  of  the  defendant, 
hat  not  otherwise,  the  plaintiff  may  oppose  the  same  hy 
affidavits,  or  other  evidence,  in  addition  to  the  evidence 
on  which  the  injunction  was  granted.  [51  v.  57,  2  251 ; 
S.  &  C.  1018.] 

2  5686.  Defendant  may  obtain  an  ixijunotion.  A  de- 
fendant may  obtain  an  injunction  upon  an  answer  in 
the  nature  of  a  counter-claim,  and  he  shall  proceed  in 
the  manner  prescribed  in  this  chapter.  [51  v.  57,  2  252; 
S.  &  C.  1018.] 

Bee  35  O.  a  567. 

CHAPTER  V. 

BECBIYEBSHIP,  AND  OTHER  PBOYISIONAL  BEHEDIES. 

2  5587.  When  receiver  appointed.  A  receiver  may  be 
appointed  by  the  supreme  court  or  a  judge  thereof,  the 
circuit  court  or  a  judge  thereof  in  his  circuit,  the  com- 
mon pleas  court  or  a  judge  thereof  in  his  district,  or  the 
probate  court,  in  causes  pending  in  such  courts  respect- 
ively, in  the  loUowing  cases : 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudul^it 
purchase  of  property,  or  by^  a  creditor  to  subject  any 
propertv  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  property  or 
fund,  on  the  application  of  the  plaintiff,  or  of  any  party 
whose.right  to  or  interest  in  the  property  or  fund,  or  the 
proceeds  thereof,  is  probable,  and  when  it  is  shown  that 
the  property  or  lund  is  in  danger  of  being  lost,  removed, 
or  materially  injured. 

2.  In  an  action  by  a  mortgagee,  for  the  foreclosure  of 
his  mortgage,  and  sale  of  the  mortgaged  property,  where 
it  appears  that  the  mortgaged  property  is  in  danger  of 
being  lost,  removed,  or  materially  injured,  or  that  the 
condition  of  the  mortgage  has  not  been  performed,  and 
the  property  is  probably  insufficient  to  discharge  the 
mortgage  debt. 

3.  Alter  judgment,  to  carry  the  judgment  into  effect. 

4.  After  j  udgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  ol 
an  appeal,  or  when  an  execution  has  been  returned  un- 
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satisfied,  and  the  jadgment  debtor  refuses  to  apply  the 
property  in  satisfaction  of  the  jadgment. 

5.  In  the  cases  provided  in  this  title,  and  by  special 
Btatntes,  wHen  a  corporation  has  been  dissolved,  or  is  in- 
solvent, or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  equity.  [82  v.  35 ;  51 
v.  57.^253;  S.&C.1018.] 

Appointment,  powers,  etc.  A  receiver  Is  a  minlstenal 
officer,  12  O.  S.  419.  His  possession  is  the  possession  of  the 
court,  2  D.  396;  and  a  levy  upon  property  in  his  handsjls  a 
contempt  of  court,  10  O.  8. 372;  12  O.  S.  419.  He  may  be  re- 
moved oy  the  court  which  appointed  him.  31 0.  S.  1 ;  and 
the  authority  of  the  judge  to  appoint  or  discham  him  is 
not  required  to  be  exercised  in  the  county  in  which  the 
action  is  pending.  Id.  Proceedings  in  relation  to  the  ap- 
pointment and  removal  of  receivers  are  special  proceed- 
ings, and  an  order  affecting  a  substautial  right  in  such  pro- 
ceedings is  a  final  order,  Id.  Appeal  does  not  lie  from  hift 
appointment,  10  O.  S.  622,  and  an  appeal  does  not  vacate  the 
office,  24  O.  S.  1.  A  foreign  receiver  may  be  permitted  to 
take  possession  of  property  in  this  state,  38  O.  S.  174, 184,  and 
a  receiver  may  be  appointed  in  this  state  to  take  possession 
of  property  in  a  foreign  country  when  all  the  owners  are 
within  the  jurisdiction  of  the  court  and  it  is  otherwise  a 
proper  case  for  the  appointment  of  a  receiver,  11  Bull  319. 
The  appointment  of  a  receiver  to  take  from  the  defendant 
the  possession  of  his  property  can  not  be  lawfully  made 
without  notice,  unless  the  delay  required  to  give  such  notice 
will  result  in  irreparable  loss,  37  O.  B.  649.  when  proceeding 
in  error  does  not  afibct  order  of  court  below  or  power  of 
court  below  to  make  an  order  for  preservation  of  property 
by  a  receiver  or  otherwise,  12  O.  8. 341 ;  24  O.  8. 1.  Power  to 
appoint  and  practice  in  appointing  receivers  by  court  and 
judge  at  chambers,  see  31  O.  8. 1.  When  books  of  account 
belonging  to  one  person  are  attached  by  the  sheriff',  as  the 
property  of  another,  and  the  court  appoints  a  receiver  who 
collects  the  accounts,  the  sheriff*  is  liable  to  the  owner  for 
the  amount  collected.  20  O.  8.  57. 

Railroad  receiver  liable  for  negligence  of  himself  and 
agents,  how  sued,  20  O.  8.  137 ;  see  20  O.  8.  152.  The  ap- 
pointment of  a  receiver  is  merely  a  provisional  remedy 
ancillary  and  auxiliary  to  the  main  action'  and  can  only 
be  made  in  an  action  brought  to  obtain  some  other  equit- 
able relief  which  the  court  has  the  rieht  to  grant  and 
where  it  appears  to  be  necessary  to  msfke  such  appoint- 
ment in  order  to  preserve  the  property  during  the  litiga- 
tion, so  that  the  relief  awarded  by  the  final  judgment, 
if  any,  may  be  effective,  2  C.  C.  518.  A  court  of  equity  may 
at  the  suit  of  a  stockholder,  enjoin  unlawful  conduct  on  the 
part  of  the  directors  of  a  corporation,  and  if  it  be  made 
clearly  to  appear  to  the  court  that  the  appointment  of  a 
receiver  is  really  necessary  to  effect  the  purpose  of  the  suit, 
such  receiver  may  be  appointed  ;  but  in  the  absence  of  such 
necessity  and  where  full  relief  may  be  afforded  by  injunc- 
tion, the  appointment  of  a  receiver  is  an  abuse  of  discretion, 
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Id.  This  sectldb  does  not  apply  to  a  proceeding  4inder  1 5651, 
to  dissolve  a  corporation.  The  court  has  no  authority  to  ap- 
point a  receiver  until  after  an  order  has  been  made  dis- 
solving the  corporation,  5C.  C.  2B9.  That  a  board  of  directors 
oommit  acts  that  are  tittra  v<r«9,  but  ¥rlthout  bad  faith,  is  no 
ground  for  the  appointment  of  a  receiver,  2  C.  C.  533. 

1.  In  an  action  by  a  creditor  to  subject  any  pronerty  or  fund 
to  bis  claim,  see  11  O.  8.  323.  And  a  receiver  will  oe  appointed 
to  talce  possession  of  mining  property,  although  the  persons  in- 
terested in  it  are  not  partners,  where  there  is  a  number  of  joint 
proprietors  who  can  not  agree  as  to  the  working  of  the  mines 
or  the  disposition  of  the  property,  IL  Bull  319.  And  where  an 
insolvent  corporation  was  making  no  effort  to  pay  its  debts,  and 
its  business  could  not  be  continued  without  loss  and  wasting  of 
its  assets,  the  sale  of  its  property  and  collection  of  its  accounts 
being  necessary  for  the  payment  of  its  debts,  on  application  of 
a  surety  of  the  corporation  to  compel  payment  of  its  indebted- 
ness, under  g  5845,  the  appointment  of  a  receiver  was  held  au- 
thorized under  this  section,  45fO.  S.  133.  But  where  no  fraud  or 
insolvency  was  charged,  and  it  did  not  appear  that  the  property 
was  in  danger  of  removal  beyond  the  jurisdiction  of  the  court, 
the  controversy  being  solely  as  to  the  enect  of  an  attempted  con- 
solidation of  railroads,  the  appointment  of  a  receiver  was  re- 
fused, 37  0. 8.  649, 659. 

2.  In  such  action,  mortgagees  held  entitled  to  funds  in  the 
htinds  of  the  receiver  in  the  order  of  their  priorities,  41  0. 8. 682. 

4.  Receiver  appointed  to  secure  income  to  satisfy  alimony, 

5.  Action  by  creditors  to  compel  receiver  to  set  aside  fraudu- 
lent conveyance  of  dissolved  corporation  made  before  dissolu- 
tion, 40  O.  H.  575 ;  see  2  C.  C.  R.  518.  In  an  action  to  enforce 
the  statutory  liability  of  stockholders  a  receiver  may  be 
appointed  to  collect  and  distribute  the  fund,  and  he  may 
prosecute  actions  in  his  own  name  as  such  receiver  to  en- 
force.payment  of  Judgments  rendered  under  such  statutory 
liability,  50  O.  8.  208.  , 

6.  See  45  O.  S.  133 ;  1  N.  P.  22 :  2  Id.  259. 

i  5588.  Who  ineligihle  as  receiver.  No  party,  at- 
torney,  or  person,  interested  in  an  action,  shall  be  ap- 

fointed  receiver  therein  except  by  consent  of  the  parties. 
51  V.  57,  J  264;  S.  AC.  1019.] 

Mortgagee  ineligible,  4  Bull  294 ;  8  Rec.  23. 

J  5589.  Oath  and  nndertaking  by  receiver.  The  re 
ceiver,  before  he  enters  UDon  his  duties,  must  be  sworn 
to  perform  them  faithfully,  and,  with  surety  api>roved 
by  the  court,  judge,  or  clerk,  execute  an  undertaking  to 
such  person,  and  in  such  sum,  as  the  court  or  judge  snail 
direct,  to  the  effect  that  he  will  faithfully  dischai^e  the 
duties  of  receiver  in  the  action,  and  obev  the  orders  of 
the  court  therein.    [51  v.  57,  §  255;  8.  &  C.  1019.1 
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i  5590.  Powers  of  reoeiver.  The  receiver  shall  have 
power,  under  the  control  of  the  court,  to  bring  and  de- 
fend actions  in  his  own  name,  as  receiver,  to  take  and 
keep  possession  of  the  property,  to  receive  rents,  collect, 
compound  for,  and  compromise  demands,  make  trans- 
fers, and  generally  to  do  such  acts  respecting  the  prop- 
erty as  the  court  mav  authorize.  [51  v.  57,  §  256 :  S.  <&  G. 
1019.] 

A  receiver  of  an  insolvent  corporation  may  maintain  an  action 
to  recover  interest  paid  bv  it  to  a  national  bank  under  R.  S.  U.  S. 
1 6198, 17  Bull  366.  A  railroad  receiver  is  a  proper  party  plaint- 
iff in  a  suit  to  restrain  ditch  proceedings  against  toe  company 
commenced  after  his  appointment,  2  C.  C.  R.  10.  A  foreign  re- 
ceiver has  been  permitted  to  sue  in  his  own  name  to  recover 
property  in  this  state,  38  O.  8. 174.  Leave  of  court  must  be  first 
had  before  an  action  can  be  maintained  against  a  receiver,  2  D. 
886 ;  but  it  is  sutiicient  if  notice  of  the  application  for  leave  to  sue 
Is  given  to  the  receiver  only,  20  O.  8. 150;  railroad  receivers, 
however,  may  sue  and  be  sued  without  leave  of  court,  |  3416, 
in  any  county  through  or  into  which  the  road  is  constructed, 
g  3416.  But  a  failure  to  obtain  leave  to  sue  does  not  affect  ju- 
risdiction of  court  in  which  suit  is  brought,  51  O.  8.  519.  A 
railroad  receiver  is  liable  for  injuries  resulting  from  negli- 
gence in  the  operation  of  the  road,  20.  O.  S.  137.  150,  while  the 
railroad  company  under  his  control  is  not  liable,  2  Bull  249; 
but  ludgments  {M?ainst  him  can  only  be  satisfied  from  funds 
in  his  hands,  20  O.  S.  137.  A  mandamus  will  not  be  allowed 
against  the  corporation  and  receiver,  directing  their  conduct 
In  operating  the  road,  35  O.  8.  154.  A  petition  in  an  action  on 
a  promissory  note,  brought  by  a  receiver,  which  alleged  that 
the  plaintiff  was  duly  appointed  such  receiver  by  a  court  hav- 
ing power  to  appoint,  and  that  there  was  due  the  plaintiff,  as 
such  receiver,  etc.,  is  sufflcieut  on  demurrer,  29  O.  8.  499.  A 
party  injured  by  the  negligent  operation  of  a  railroad  company 
in  the  hands  of  a  receiver,  may,  by  leave  of  court,  bring  an 
action  against  him  "  as  receiver,"  and  it  is  no  defense  in  such 
action  that  the  receiver  was  a  public  officer,  or  that  he  was  an 
agent  or  trustee,  20  O.  8. 137.  Set-off  may  be  pleaded  in  action 
brought  by  receiver  of  national  bank,  31  O.  8.  231.  Attorney's 
fees  payable  out  of  the  fund,  35  O.  8.  581.  Receiver  of  insolvent 
corporation  to  distribute  proceeds  of  sale  of  its  property  ac- 
cording to  the  laws  relating  to  estates  of  insolvent  debtors,  14 
Bull  109.    I^evy  on  property  in  hands  of,  3  C.  C.  R.  489. 

§  5591.  Inyestment  of  fundi  by  reoeiyer.  Funds  in 
the  bands  of  a  receiver  may  be  invested  upon  interest, 
by  order  of  the  court ;  but  no  such  order  shall  be  made 
except  upon  the  consent  of  all  the  parties  to  the  action. 
[51  v.  57,  i  257  ;  S.  &  C.  1019.] 
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§  609S.  Diipoiition  of  property  in  hands  of  tnistea. 
When  it  is  admitted  by  the  pleading,  or  on  the  exami- 
nation of  a  partji  that  he  has  in  his  possession^  or  under 
his  control,  any  money  or  other  thing  capable  of  deliv- 
ery, which,  being  the  subject  of  the  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  which  belongs  or  is 
due  to  another  party,  the  court  may  order  the  same  to  be 
deposited  in  court,  or  delivered  to  such  part^,  with  or 
without  security,  subject  to  the  further  direction  of  the 
court.     [51  V.  57,  §  258 ;  S.  &  C.  1019.] 

i  5598.  How  certain  orders  of  oourt  may  bo  onforeod. 
When  a  court,  in  the  exercise  of  its  authority,  orders 
the  deposit  or  delivery  of  money  or  other  thing,  and  the 
order  is  disobeyed,  the  court,  brides  punishing  the  dis- 
obedience as  for  a  contempt,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing,  and  deposit  or 
deliver  it  in  conformity  with  the  direction  of  the  court. 
[51  V.  57,  i  259 ;  S.  &  C.  1019.] 


N. 


DIVISION  VII.     Special  Proceedings. 

CHAPTER  I. 

AMERCEMENT. 

2  5594.  Causes  for  whioh  sheriiF  or  other  ofioor  may 
bo  amorood.  If  an  execution  or  order  of  sale  directed 
to  an  officer  come  to  his  hands  to  be  executed,  and  he 
neglect  or  refuse  to  execute  it ;  or  if  he  neglect  or  refuse 
to  sell  property  of  any  kind  which,  by  any  writ  or  order, 
he  is  directed  to  sell ;  or  fail  to  call  an  inquest,  or  to  re- 
turn to  the  clerk's  office  a  copy  of  the  certificate  of  ap- 
praisement made  by  the  inquest ;  or  neglect  to  return  to 
the  proper  court  an  execution  or  order  of  sale  to  him 
directed  on  or  before  the  return  day  thereof;  or  neglect 
to  return  a  correct  inventory  of  personal  property  taken 
on  execution,  unless  he  return  that  the  amount  of  the 
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judgment,  including  costs,  has  been  paid  to  him ;  or  neg- 
lect, on  demand,  to  pay  to  the  person  entitled  thereto, 
any  money  by  him  collected  or  received  for  the  use  oi 
such  person,  at  any  time  after  he  collects  or  receives  the 
same ;  or  neglect  or  refuse,  on  demand,  to  pay  to  the 
judgment  debtor  all  money  bv  him  received  on  any  sale 
made,  beyond  what  is  sufficient  to  satisfy  the  writ  or 
order  of  sale,  with  interest  and  costs,  such  officer  shall, 
on  motion  in  court,  and  notice  thereof,  in  writing,  as 
provided  in  the  next  section,  be  amerced  in  the  amount 
of  such  judgment,  including  costs,  with  ten  per  cent 
thereon,  to  and  for  the  use  oi  such  plaintiff  or  defend- 
ant, as  the  case  may  be.    [51  v.  67,  i  451 ;  S.  &  C.  1084.] 

The  sheriff  is  amercible  only  in  cases  which  come  within 
the  spirit  as  well  as  the  letter  of  the  statute,  10  O.  45 ;  3  0.  8. 
522 ;  10  O.  S.  28,  77 ;  16  O.  S.  50.  He  is  not  amercible  for  proceeds 
of  goods  sold  under  agreement  of  parties  in  a  non-judicial  way, 
3  O.  S.  522 ;  nor  for  price  of  goods  sold  on  credit  by  agreement 
of  parties,  10  O.  S.  77;  nor  if  execution  is  for  more  than  the 
proper  amount,  16  O.  8.  50;  nor  for  refusal  to  pay  over  money 
before  confirmation  of  sale,  2  O.  503 ;  nor  where  there  is  no  law 
authorizing  the  writ,  2  H.  173;  nor  for  a  fine  collected,  see  1 
W.  L.  J.  500,  for  not  returning  copies,  see  Id.  104.  Return  by 
sheriff  that  bond  was  taken  for  redelivery  of  goods,  and  that 
goods  were  not  delivered,  is  no  excuse,  6  O.  450;  nor  is  attach- 
ment of  money  received  by  sheriff  on  execution,  1  O.  275.  De- 
mand of  moneys  due  should  be  made,  but  action  may  be  brought 
before  actual  demand,  and  interest  will  b«  allowed  from  the 
commencement  of  the  action,  2  D.  490.  Amercement  was  not 
within  statute  of  limitations,  3  W.  L.  J.  305 ;  it  is  a  penal  pro- 
ceeding to  be  strictly  pursued,  W.  720.  On  payment  of  amerce- 
ment, sheriff  is  subrogated  to  the  rights  of  plaintiff,  33  O.  S.  85 
Qtuere;  Whether  sheriff  can  be  amerced  before  return,  3  0. 8. 
522.  Amercement  of  attorneys,  when  suit  dismissed,  for  non- 
attendance:  for  refusal  to  pay  over  moneys  collected..  2  564:  of 
justices  of  the  peace,  i  6700,  in  probate  court,  g§  541,  542. 
Sheriff  liable  for  neglect  to  return  order  of  sale  to  the  proper 
court  though  the  making  of  such  return  be  not  demanded 
by  plaintiff,  7  C.  C.  55.  Liable  to  amercement  for  failure  to 
execute  order  to  sell  mortgaged  premises  for  cash  if  he 
accepts  the  bid  of  the  mortgagor  and  eloees  the  sale  to  him 
without  payment  of  the  price.  Id. 

2  5595.  Notioe  of  motion  for  amercement.  If  the  of- 
ficer resides  in  the  county  in  which  the  motion  is  made, 
the  notice  shall  be  served  upon  him  at  least  two  days 
before  the  motion  is  heard ;  but  if  he  is  an  officer  of  an- 
other county,  the  notice  shall  be  served  upon  him,  or  left 
at  his  office,  at  least  fifteen  days  before  the  first  day  of 
the  term  at  which  the  motion  will  be  heard,  or  sent  to 
him  by  mail  at  least  sixty  days  before  the  first  day  of 
such  term.  [51  v.  57,  §  451;  64  v.  64,  §  455;  S.  A  C. 
1084 ;  S.  &  S.  565.] 
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No  pleading  required,  6  O.  449,  but  facts  must  be  stated  In 
motion,  12  O.  210.  Slightest  variance  between  notice  of  motion 
and  motion  flselftataf,  3  O.  S.  522.  When  return  of  sheriff  shows 
on  its  face  a  due  execution  of  the  writ,  the  plaintiff  on  motion 
to  amerce  can  not  go  behind  it,  but  is  leit  to  his  remedy  by 
action  for  false  return,  12  O.  220 ;  but  date  of  return  indorsed  is 
not  conclusive,  10  O.  S.  28.  Motion  must  be  made  in  open  court; 
filing  it  in  the  clerk's  office  is  not  sufficient,  3  O.  S.  522. 

i  5096.  Ameroement  for  not  Berviiig  or  retuming  proo- 
eu.  If  an  officer  fail  to  execute  any  summons,  order, 
execution,  or  other  process  (1),  directed  to  him,  or  to  re- 
turn the  same,  as  required  by  law,  unless  he  make  it 
appear,  to  the  satisfaction  of  the  court,  that  he  was  pre- 
vented by  unavoidable  accident  from  so  doing,  he  snail 
be  amerced,  upon  motion  and  notice,  as  provided  in 
i  5594,  in  a  sum  not  exceeding  one  thousand  dollars, 
and  be  liable  to  the  action  of  any  person  aggrieved  by 
such  failure ;  but  he  shall  not  be  liable  to  an  action  or 
amercement  for  a  failure  to  execute  any  such  process 
directed  to  him  from  any  county  other  than  that  in 
which  he  was  elected,  unless  his  fees  are  deposited  with 
the  clerk  who  issued  the  process,  and  an  indorsement  of 
that  fact  is  made  and  subscribed  by  such  clerk  on  the 
process,  at  the  time  of  its  issue,  in  these  words :  "  Funds 
are  deposited  to  pay  the  sheriff  on  this  process.''  (2) 
[65v.  96,  §592;  S.  &  S.  572.] 

1.  Judgment  against  sheriff  amerced  for  neglect  to  execute 
final  process  should  include  the  amount  of  the  original  judg- 
ment, interest  thereon,  costs,  and  ten  per  centum  upon  the 
whole  sum  thus  made  up ;  and  the  judgment  amercement  draws 
interest  as  other  judgments  until  paid,  12  O.  210.  2.  And  a  ten- 
der of  his  fees  can  not  be  substituted  in  place  of  such  indorse- 
ment, 10  O.  45. 

i  6697.  Clerks  may  be  amerced  for  not  paying  over 
money.  If  a  clerk  of  a  court  neglect  or  refuse,  on  de- 
mand, to  pay  to  the  person  entitled  thereto  any  money 
by  him  received  in  his  official  capacity  for  the  use  of 
such  person,  he  may  be  amerced,  on  motion  and  notice, 
as  provided  in  g  5694.    [51  v.  57,  ?  452 ;  S.  &  C.  1085.] 

i  6698.  Amount  of  ameroement  for  not  paying  over 
money.  When  the  cause  of  amercement  is  the  refusal  to 
pay  over  money  collected,  the  officer  shall  not  be  amerced 
in  a  greater  sum  than  the  amount  withheld,  with  ten  per 
cent,  thereon.    [51  v.  57,  §  453 ;  S.  &  C.  1085.] 

§  6690.  Surety  of  offtoer  may  be  made  party  to  judg- 
ment. A  surety  of  an  officer  may  be  made  party  to  the 
judgment  rendered  as  aforesaid  against  such  officer,  by 
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action,  but  the  goods  and  chattels,  lands  and  tenementSi 

of  such  surety,  shall  not  be  liable  to  execution  when 

sufficient  gooJs  and  chattels,  lands  and  tenements,  of  the 

officer  against  whom  execution  ia  issued,  can  be  found 

to  satis^  the  execution ;  and  either  party  may  proceed 

against  the  officer  by  attachment.    [51  y.  57,  §  456 ;  S.  &  C. 

1086.] 

Action  on  judgment  of  amercement  may  be  brought  against 
sureties  on  omcial  bond  in  the  county  where  the  amercement 
was  had,  although  none  of  the  defendants  resided  in  such 
county,  14  Neb.  532 ;  see  g  5025. 

i  5600.  Officer  may  haye  execution  on  original  judg- 
ment. If  an  officer  who  is  amerced  has  not  collected  the 
amount  of  the  original  judgment,  he  shall  be  permitted 
to  sue  out  an  execution,  and  collect,  for  his  own  use,  the 
amount  of  the  judgment,  in  the  name  of  the  original 
plaintiff.    [51  v.  57,  §  457 ;  S.  &  C.  1086.] 

Where  the  sheriff  in  such  case  is  amerced  and  sues  out  exe- 
cution the  process  should  be  directed  to  the  coroner,  «S3  O.  S.  85. 

CHAPTER    II. 

ARBITRATION. 

2  6601.  Arbitration  of  oontroyersies.  Submission  may 
be  made  %  rule  of  court.  All  persons  who  haye  any 
controyersy,  except  when  the  possession  or  title  of  real 
estate  may  come  in  question,  may  submit  such  contro- 
yersy to  the  arbitrament  or  umpirage  of  any  person  or 
persons,  to  be  mutually  agreed  upon  by  the  parties,  and 
they  may  make  such  submission  a  rule  of  any  court  of 
record  in  the  state.    [29  y.  264,  §1 ;  S.  &  C.  80.J 

Administrators  and  executors  may  submit  disputed  claims  to 
arbitration  at  common  law,  9  O.  S.  333,  and  under  the  statute, 
i  6093;  9  Bull  244;  11  Bull  117,  pending  suit,  9  Bull  244;  11  Bull 
117  (and  the  fact  that  an  executor  has  rejected  a  claim  on  which 
suit  has  been  brought  does  not  estop  him  from  submitting  it  to 
arbitration,  11  Bull  117);  see  5  Rec.  367;  but  not  a  claim  as  to 
real  estate,  1  Clev.  R.  93.  Contractors  or  sub-contractoi-s  under 
mechanic's  lien  law,  §8200,  county  commissioners  at  common 
law,  but  not  so  as  to  divert  fund,  2  D.  189.  Employer  and  em- 
ploye may  submit  disputes  to  arbitration,  82  v.  45.  Municipal 
corporations,  disputed  claims,  for  "persons"  in  the  statute  in- 
clude municipal  corporations,  42  O.  8.  543.  A  partner,  W.  420. 
Stockholders  of  railroads  in  case  of  sale,  lease,  or  aid  by  sub- 
scription, g  8802,  or  consolidation,  §  3388.  At  common  law  the 
submission  may  be  revoked  before  award  rendered,  1  D.  370;  4 
0. 310;  but  not  after  the  arbitrators  are  sworn  under  the  statute, 
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19  O.  245;  1  O.  S.  463;  see  1  D.  370.  Submission  anew  yacates 
award,  W.  174.  Agreement  to  submit  can  not  be  enforced,  1 0.  S. 
166,  as  provided  in  revaluation  clause  of  lease,  22  O.  S.  463.  The 
arbitrators  are  constituted,  by  the  parties,  chancellors,  judges, 
and  jurors,  and  have  jurisdiction  of  the  law  and  fact,  and  they 
may,  after  hearing  the  parties  and  their  proofs,  meet  for  consul- 
tation and  decision  without  giving  either  party  notice  of  such 
meeting,  7  O.  (Pt.  1)  99.  The  statute  does  not  provide  for  taking 
exceptions  before  a  board  of  arbitration,  and  if  such  exertions 
are  taken  the  case  is  not  reviewable  thereon,  42  O.  8.  543. 

The  liability  on  an  award  originates  in  the  contract  of  sub- 
mission and  in  an  action  tbereonboth  the  submission  and  award 
must  be  averred,  30.  510.  An  agreement  to  submit  a  question  of 
boundary  to  arbitration  defeats  the  operation  of  the  statute  of 
limitations,  4  O.  310.  Where  the  written  submission  is  of  all 
differences,  damages  and  claims  whatsoever  existing  between 
the  parties  and  the  award  purports  to  have  been  maae  "  as  per 
submission  in  writing,"  the  presumption  is  authorized  that  all 
claims  and  matters  oi  difference  presented  by  the  parties  were 
considered,  45  O.  8.  377 ;  aff.  11  Bull  200.  Where  the  parties  to 
such  submission  stipulate  as  one  of  its  terms  that  the  arbitrator 
in  calculating  whatever  may  be  due  on  a  matured  promissory 
note  calling  for  interest  at  ten  per  cent.,  shall  compute  interest 
thereon  at  that  rate,  such  submission  is  not  a  usurious  contract 
and  an  award  rendered  in  pursuance  of  it  is  valid,  Id. 

§  5602.  Parties  to  arbitration  may  enter  into  bonds. 
The  parties  to  such  submiBsion  may  eAter  into  and  ex- 
change arbitration  bonds,  which  shall  be  conditioned  for 
the  faithful  performance  of  the  award,  and  set  forth  the 
names  of  the  arbitrators  (1)  or  umpire,  and  the  matters 
submitted  to  their  determination ;  and  when  such  is  the 
agreement,  the  submission  shall  be  made  a  rule  of  any 
court  of  record  within  the  state,  or  a  rule  of  any  particu- 
lar court  of  record  named  in  the  submission.  [29  y.  264, 
{2;  8.  &C.  81.] 

1.  ID.  370;  2C.  8.  C.  R.  3. 

i  5608.  Time  and  place  of  hearing  to  be  speoiiied  in 
bonds.  The  arbitration  bonds  shall  specify  a  time  and 
place  for  the  hearing,  allowing  the  arbitrators  or  umpire 
the  right  to  adjourn  irom  time  to  time,  until  a  conclusion 
is  reached;  and  a  time  shall  be  named  in  the  bonds  within 
which  the  award  shall  be  made.  [29  v.  264,  §  3 ;  S.  &  C.  81.] 

i  5604.  How  process  obtained.  The  parties  shall  haye 
the  benefit  of  legal  process  to  compel  the  attendance  of 
witnesses,  which  process  shall  be  issued  by  the  clerk  of 
the  court  of  common  pleas  or  any  justice  of  the  peace 
for  the  county  in  which  the  arbitration  is  held,  and  shall* 
be  returnable  before  the  umpire  or  arbitrators  on  a  day 
and  place  certain  therein  named.  [29  y.  264,  M ;  S.  & 
C.817I 
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§6605.  DiBObedienoe  of  prooess,  etc.,  a  oontempt  of 
eonrt.  When  a  witness  who  has  been  duly  serred  with 
sach  process  fails  to  attend  in  obedience  thereto,  or  to  be 
sworn  or  to  answer  as  a  witness,  except  in  case  of  a  de- 
mand and  failure  to  pay  his  fees,  he  shall  be  deemed 
ffuilty  of  oontempt  of  the  court  from  which  the  process 
issued;  and  on  complaint  made  by  the  party  injured,  to 
the  court  of  common  pleas  whose  clerk  issued  the  proc- 
ess, or  to  the  justice,  as  the  case  ma^  be^  such  court  or 
lustice  may  proceed  against  him  as  m  other  like  cases. 
[29  V.  264,  §  6 ;  S.  &  C.  81.] 

i  5606.  Arbitrators,  witnoiset,  etc.,  to  be  fwom.  The 
umpire  or  arbitrators,  and  all  witnesses  for  any  party  to 
the  arbitration  examined  by  the  umpire  or  arbitrators, 
shall  be  under  oath,  to  be  administered  to  him  or  them 
respectively  by  any  judge  or  justice  of  the  peace  of  the 
county.    [29  v.  264,  ?  6 ;  8.  &  C.  81.] 

The  oath  can  not  be  administered  by  a  notary  public,  36  O.  S. 
281 ;  but  where  the  defendant,  an  attorney  at  law,  was  present 
when  the  oath  was  administered  by  a  notary  public,  ana  made 
no  objection  to  the  proceeding,  he  was  held  to  have  waived  the 
objection,  9  Bull  244;  11  Bull  117.    Waiver  of  oath,  45  O.  8.  377; 
18  Bull  373.    Not  required  at  common  law,  11  Bull  200.    Perjury 
can  not  be  assigned  when  the  oath  is  administered  by  a  notary 
public,  36  O.  S.  281.    It  is  not  necessary  that  an  arbitrator  him- 
self administer  the  oath  to  the  witnesses  before  him  and  when 
he  is  a  justice  of  the  peace,  he  is  authorized  to  administer  a 
valid  oath  to  the  witnesses,  although  he  is  himself  unsworn  as 
arbitrator,  45  0. 8.  377. 

§  5607.  Award  to  be  in  writing,  eto.  The  award  shall 
be  in  writing,  and  signed  by  the  umpire  or  arbitrators, 
or  a  majority  of  the  arbitrators,  named  in  the  submis- 
sion ;  and  a  true  copy  of  the  award  shall,  without  delay, 
be  delivered  by  the  umpire  or  arbitrators  to  each  of  the 
parties  in  interest.    [29  v.  264,  §  7 ;  S.  &  C.  81.] 

Majority  only  need  sign  the  award,  5  Bull  415.  At  common 
law,  a  majority  can  not  make  an  award.  16  O.  S.  573.  The  statu- 
tory award  must  state  the  time  and  place  of  meeting,  3  0. 286, 
.  but  not  at  common  law,  nor  is  it  necessary  at  common  law  that 
the  award  should  state  that  the  parties  were  notified,  witnesses 
examined,  and  evidence  ofiered,  or  that  the  award  was  published 
from  the  office  of  the  arbitrator,  11  Bull  200.  An  award  to  de- 
liver books,  papers,  and  accounts,  a  small  chest  and  wearing 
apparel  is  too  indefinite  to  be  enforced,  3  O.  266.  What  interest 
sufficiently  definite  to  be  determined  by  arbitrators,  5  Bull  415. 
The  decision  of  a  court  can  not  be  treated  as  an  award,  19  O.  8. 
392,  unless  it  had  no  jurisdiction,  6  O.  490.  The  award  may  be 
under  the  direction  of  the  court,  though  it  is  not  bound  by  it, 
1  O.  8.  166 ;  see  45  O.  8.  377  ;  18  Bull  373. 
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g  5608.  Award  to  1>e  filed  in  court  when  parties  neg^ 
leot,  eto.,  to  oomply  with  Mine.  If  either  of  the  parties 
neglect  or  refuse  to  comply  with  the  award,  the  other 
party  may  file  the  award,  together  with  the  submission  or 
arbitration  bond,  in  the  court  named  in  the  submission, 
or,  if  no  particular  court  is  named  therein,  then  in  the 
court  of  common  pleas  of  the  county  where  the  arbitra- 
tion was  held.    [29  v.  264,  ?  8 ;  S.  &  C.  82.] 

§  5609.  How  award  for  payment  of  money  enforced. 
The  court,  at  the  next  term  thereof  after  the  award  is 
filed,  if  no  legal  exceptions  be  made  or  taken  to  the 
.award,  or  to  other  proceedings,  and  the  award  is  for  the 
payment  ot  money,  shall  enter  j  udgment  thereon,  as  on 
the  verdict  of  a  jury,  between  the  parties,  and  issue  ex- 
ecution thereon  as  in  other  cases  immediately  after  the 
amount  specified  in  the  award  is  due  and  payable.  [29 
V.  264,  §  9 ;  S.  &  C.  82.] 

No  action  is  required  to  be  brought  on  the  award  under  this 
nor  under  g  6093,  providing  for  the  arbitration  of  doubtful  claims, 
by  executors  and  administrators,  but  the  court  may  enter  judg- 
ment on  the  award  when  made,  11  Bull  117.  Under  the  statute, 
however,  there  must  be  a  rule  and  notice  before  judgment  can 
be  entered,  W.  86.  An  award  under  the  common  law  operates 
neither  as  a  judgment  nor  verdict,  and  the  failure  to  perform  It 
may  constitute  a  cause  of  action,  or  its  performance  may  furnish 
a  good  defense  in  a  subsequent  suit  between  the  parties  on  the 
same  subject  matter,  but  no  judicial  action  can  be  had  upon  it 
without  pleadings  as  in  other  cases,  9  O.  S.  333 ;  10  O.  S.  512.  In 
an  action  on  an  award  at  common  law,  the  petition  must  aver 
both  the  submission  and  award,  3  0. 510.  Objections  to  an  award 
must  be  filed  at  first  term,  1 0.  S.  463.  Judgment  entered  upon 
an  award  at  the  same  term  at  which  it  is  filed  is  valid,  10  O.  S.  365 

§  6610.  How  award  other  than  for  payment  of  money 
enforced.  When  the  award  directs  the  performance  of 
any  act  or  thing  other  than  the  payment  of  money,  a 
party  who  disobeys  it  shall  be  liable  to  be  punished  as 
for  a  contempt  oi  court,  either  by  attachment  or  execu- 
tion, as  the  nature  of  the  case  requires.  [29  v.  264,  §  10 ; 
S.  &  C.  82.] 

i  5611.  Power  of  court  to  set  aside  award.  If  legal 
defects  appear  in  the  award  or  other  proceedings,  or  if 
it  be  made  to  appear,  on  oath,  at  the  term  of  the  court 
at  which  the  award  and  arbitration  bond  are  filed,  that 
the  award  was  obtained  by  fraud,  corruption,  or  other 
undue  means,  or  that  the  arbitrators  or  umpire  misbe- 
haved^ the  court  majr  set  aside  the  award,  and  the  mat- 
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teis  submitted  shall  be  retained  by  the  court  for  trial  as 
upon  appeal ;  the  court  shall  direct  who  shall  be  plaint- 
iff and  who  shall  be  defendant  in  the  action,  and  such 
proceedings  shall  thereafter  be  had  therein,  and  such 
pleadings  filed,  as  in  a  civil  action ;  and  the  court  may 
make  such  order  as  to  costs  in  the  premises,  or  sucn 
other  order  on  the  award,  as  it  deems  just  and  right. 
[74  V.  78,  i  11.] 

An  award  mav  be  set  aside  by  agreement,  W.  174 ;  for  interest 
or  misconduct  of  arbitrators,  1  D.  370 ;  for  error  of  law  appearing 
on  its  face,  I H.  334 ;  for  any  good  equitable  grounds,  20  0. 8. 231 ; 
for  uncertainty,  3  O.  266  (1827);  but  not  for  mistake  in  signing 
submission.  1  O.  S.  166;  nor  because  of  relationship  of  arbitrator 
to  party,  when  the  opposite  party,  knowing  of  the  fact,  made  no 
objection  until,  after  the  award  was  made,  38  O.  S.  423.  Power 
of  court  to  order  remittitur,  11  Bull  117.  Nor  for  misconduct  of 
arbitrator  talking  to  party  and  witnesses  not  shown  to  have  in- 
fluenced his  decision  or  prejudiced  the  other  party  who  know- 
ing the  facts  did  not  object  at  the  time,  11  Bull  117.  After  a 
po^y  has  interposed  his  objections  and  the  litigation  thereon 
has  been  carried  to  the  court  of  last  resort  and  decided,  it  is  too 
late  to  oflTer  new  causes  why  judgment  should  not  be  entered 
on  the  award,  1 0.  S.  463.  Award  of  arbitrators  is  final  and  can 
not  be  impeached  for  error.  Nothing  but  fraud  in  the  parties 
or  in  the  arbitrators  can  be  alleged  to  avoid  it,  7  O.  (Ft.  1.)  99. 

}  5612.  What  proof  required  before  ooort  will  enforot 
award.  In  all  cases  the  party  enforcing  an  award  shall 
produce  satisfactory  prooi  to  the  court  of  the  due  exe- 
cution of  the  submission  or  arbitration  bond,  and  that 
the.  party  neglecting  or  refusing  to  obey  the  award  was 
furnished  with  a  true  copy  thereof  at  least  ten  days 
before  the  term  at  which  the  application  to  enforce  the 
award  was  made.    [29  v.  264,  $12;  &.&  G.  83.] 

Proof  may  be  waived,  1 0.  S.  463. 

i  6618.  Fees  of  arbitrators,  etc.,  to  be  taxed  in  the 
award.  Each  person  chosen  as  and  performing  the 
duties  of  an  arbitrator  or  umpire  under  this  chapter 
shall  be  entitled  to  receive  one  dollar  per  day  for  his 
services;  and  each  witness  for  his  attendance,  and  jus- 
tice or  judge  for  administering  oaths,  shall  be  entitled 
to  like  fees  as  in  other  cases,  which  fees  shall  be  taxed 
by  the  umpire  or  arbitrators,  and  included  in  the  award. 
[29  y.  264,213;  S.&C.  83.] 
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CHAPTER  ni. 

BASTABDY. 

}  5614.  Complaint  and  warrant  for  arrest.  When  an 
unmarried  woman,  who  has  been  delivered  of  or  is  preg- 
nant with  a  bastard  child,  makes  complaint  thereof  in 
writing,  under  oath,  before  any  justice  of .  the  peace, 
charging  a  person  with  being  the  father  of  such  child, 
the  justice  shall  thereupon  issue  his  warrant,  directed  to 
any  sheriff  or  constable  of  this  state,  commanding  him 
to  pursue  and  arrest  such  accused  person  in  any  county 
in  the  state,  and  brin^  him  forthwith  before  the  justice 
to  answer  the  complaint:    [70  v.  Ill,  §  1.] 

The  action  may  be  brought  though  the  complainant  is  not  a 
resident  of,  5  Bull  889;  41  O.  S.  280.  and  though  the  child  is  not 
born  in,  Ohio,  41 0.  S.  280.  It  can  not  be  maintained  if  the  child 
was  begotten  and  bom  during  lawful  wedlock ,  30  O.  S.  627 ;  nor  if, 
f^ter  the  child  is  begotten  ana  during  pregnancy,  the  mother  con- 
tracts marriage  with  another  man,  who  marries  her  with  knowl* 
edge  of  her  condition,  43  O.  S.  473.  Marriage  of  the  complainant, 
however^  is  no  defense  if  the  marriage  was  void.  12  Bull  234: 
and  marriage  after  the  prosecution  is  b^un  does  not  terminate 
it,  21  O.  8.  646 ;  and  where  the  child  was  begotten  during  mar- 
riage, but  bom  after  a  divorce,  and  it  was  shown  that  complain- 
ant had  been  deserted  by  her  husband  several  years  previous 
and  could  not  have  had  access  to  him,  a  verdict  and  judgment 
that  the  child  was  a  bastard  and  defendant  its  father.  It  was 
held,  would  not  be  disturbed.  9  Bull  287.  The  complaint  must 
show  that  complainant  is  unmarried,  W.  564 ;  see  8  O.  376 ;  23 
Bull  149.  A  married  woman  can  not  maintain  proceedings  hav- 
ing reference  to  a  child  born  before  her  marriage,  29  Bull  190. 
Plaintiff  delivered  of  a  dead  foetus  or  embryo  child  twelve 
weeks  after  conception  can  not  recover,  7  C.  C.  263.  A  mayor 
has  jurisdiction  in  bastardy  concurrent  with  justices,  g  1744, 
36  O.  8.  624.  A  bastardy  prosecution  is  only  quasi  criminal, 
and  if  in  the  name  of  the  state  should  be  on  the  complaint 
of,  etc.,  but  it  would  be  more  proper  to  carry  on  the  suit  in  the 
name  of  the  party  complaining,  W.  564.  The  prosecuting  attor- 
,ney  is  not  bound  to  attend  to  such  suits.  Id. 

i  6615.  Examination  of  tho  complainant.  Upon  the  re- 
turn of  the  warrant  the  justice  shall  examine  the  com- 
plainant, under  oath,  in  the  presence  of  the  accused, 
respecting  the  cause  of  her  complaint;  the  accused  shall 
be  allowed  to  ask  the  complainant,  when  under  oath, 
any  question  he  may  think  necessary  for  his  defense ; 
and  the  examination  of  the  complainant  by* the  justice, 
tbe  questions  of  the  defendant,  and  the  answers  thereto 
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by  the  complainant)  Bhaii  be  reduced  to  writing,  in  the 
presence  of  the  justice,  and  subscribed  by  the  complain- 
ant.    [74  V.  11,  i  2.] 

On  such  examination,  the  Jnstioe  is  authorized  to  administer 
an  oath  only  to  the  complainant,  and  no  other  witnesses  can  be 
examined,  26  O.  S.  81. 

{6616.  A^ionmment  of  examination,  and  bond  to 
•afwer  eomplaint.  The  justice  may,  on  the  request  of 
either  party,  ^  and  upon  good  cause  shown,  continue 
the  examination  for  a  period  not  to  exceed  ten  days, 
upon  the  accused  entering  into  a  recognizance  to  the 
state  of  Ohio,  with  sufficient  surety,  in  a  sum  not  less 
than  three  hundred  nor  more  than  six  hundred  dollars, 
to  appear  and  answer  the  complaint,  at  the  time  fixed 
for  the  hearing  thereof,  and  abide  the  order  of  Uie  justice. 
[74  ▼.  11,  i  2.] 

{5617.  Compromise  and  bond.  If,  during  the  exami- 
nation before  the  justice,  or  at  any  time  before  judg- 
ment in  the  court  oi  common  pleas,  the  accused  pay,  or 
secure  to  be  paid,  to  the  complainant,  such  amount  of 
money  or  property  as  she  may  agree  to  receive  in  full 
satisfaction,  and  give  bond  to  the  state  of  Ohio,  with 
sufficient  suretjr,  to  be  approved  by  the  justice,  court,  or 
judge  in  vacation,  conditioned  to  save  any  county,  town- 
ship, or  municipal  corporation  within  the  state  free  from 
all  chaises  for  the  maintenance  of  such  bastard  child, 
the  justice,  court,  or  judge  in  vacation,  shall  discharge 
the  accused  from  custody,  upon  payment  of  the  costs  of 
prosecution ;  but  such  agreement  shall  be  made  or  ac- 
knowledged by  both  parties,  in  the  presence  of  the  justice, 
court,  or  judge,  who  shall  thereupon  enter  a  memoran- 
dum thereof  upon  his  docket,  or  cause  the  same  to  be 
made  upon  the  journal.    [74.  v.  11,  §  2.] 

A  plea  of  former  prosecution  and  compromise  is  defeated  by 
showing  fraud,  31  O.  S.  522.  A  compromise  wiihoutpayment  or 
security  to  township  is  no  defense,  1 W.  L.  J.  396 ;  2  W.  L.  M.  306. 
It  is  no  defense  to  an  action  on  a  note  fi^iven  on  settlement  to 
show  that  the  child  died,  or  that  the  settlement  was  not  made 
according  to  the  statute,  8  O.  8.  265.  An  answer  to  be  a  bar  to 
such  proceeding  must  show :  1.  The  payment,  or  securing  to  be 
paid,  to  tiie  complainant  the  amount  of  money  or  property 
agreed  to  be  received  in  full  satisfaction.  2.  The  giving  **  bond 
to  the  state  of  Ohio  with  sufficient  surety,"  to  be  approved  and 
conditioned  as  required  by  said  section.  8.  The  discharge  of  the 
accused  from  custody,  upon  payment  of  the  costs  of  prosecution. 
4.  That  the  agreement  was  made  or  acknowledged  by  both  par- 
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ties  in  the  presence  of  the  jnstice,  and  a  memofandnm  thereof 
entered  upon  his  docket.  Where  such  answer  shows  the  first 
and  fooitn  requirements,  bnt  lails  t4>  show  the  other  two,  the 
defense  is  not  made  ont,  2  C.  C  R.  188.  SnlBciency  of  entry  of 
compromise  by  justice,  31  0. 8. 522.  Under  the  act  of  1824  the 
complainant  could  only  settle  while  the  complaint  was  pending 
before  the  justice,  but  not  after  accused  was  recognized,  4  O.  S.  668. 
The  great  leading  oMect  of  the  law  is  to  protect  the  public ;  the 
oomfminant  can  not  by  such  settlement  nnpair  the  public  se- 
curity ;  settlement  can  not  be  made  until  the  accused  nas  glTen 
§ecunty  that  the  public  shall  not  be  burdened  with  the  support 
of  the  child,  2  C.  C.  188.  The  statute  must  be  strictly  followed 
in  glTing  bond ;  the  state  of  Ohio  must  be  the  obligee.  Id.  Entry 
by  justice  on  his  docket  that  the  iwities  compromised  without 
complying  with  the  statute  in  detail,  the  compromise  will  be  no 
bar  to  a  subsequent  proceeding  for  bastaroy  before  another 
justice,  31  O.  8.  522,  527.  Compromise  may  be  impeached  for 
fraud.  Id.  Ba  adjudieala,  9  C.  C.  239. 

i  6618.  When  no  eompromiM  made,  aocnsed  to  be  reo- 
ognixed.  When  a  compromise  is  not  made,  the  justice 
before  whom  the  complaint  was  made  shall  bind  the  ac- 
cused to  appear  at  the  next  term  of  the  court  of  common 
pleas,  in  a  recognizance  to  the  state  of  Ohio,  with  suffi- 
cient surety,  in  a  snm  not  less  than  three  hundred  nor 
more  than  six  hundred  dollars,  to  answer  the  accusation, 
and  abide  the  order  of  the  court ;  and  on  neglect  or  re- 
fusal to  find  such  security,  the  justice  shall  cause  the 
accused  to  be  committed  to  the  jail  of  the  county,  there 
to  be  held  to  answer  the  complaint.    [70  v.  112, 1 4.] 

Sureties  discharged  by  appearance  of  accused,  24  O.  8. 177,  if 
before  forfeiture,  88  O.  S.  606.  The  recognizance  is  not  inyali- 
dated  by  the  omission  of  the  word  "next"  (term).  Id.;  nor  for 
error  in  naming  the  township  for  the  benefit  of  which,  under  70 
V.  112,  the  recognizance  was  required  to  be  executed,  29  O.  S.  452. 
The  action  on  a  recognizance  under  this  sectiou  is  in  the  name  of 
the  state,  Id.,  but  the  mother  is  the  party  in  interest,  10  Rec.  307. 

i  5619.  Prooeedings  for  disoharge,  on  bail,  of  person 
eommitted  in  defaolt  thereof.  A  person-  committed  to 
jail  for  failure  to  giye  such  recognizance  may  be  dis- 
'  charged  from  custody  by  entering  into  recognizance, 
with  sufficient  surety^  In  a  sum  not  less  than  one  hundrea 
nor  more  than  six  hundred  dollars,  to  be  taken  and  ap- 
proTcd  by  a  judge  of  the  court  of  common  pleas,  or  the 
probate  judge  oi  the  county,  and  by  him  filed  in  the 
office  of  the  clerk  of  the  court  of  common  pleas.     [70  v. 

112,  i  6.] 

i  5620.  Jnitioe  shall  file  transcript  and  papers  with 
olork.  The  justice  before  whom  the  examination  is  had 
shall,  within  thirty  days  thereafter,  file  with  the  derk  ol 
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UmA  court  of  common  pleas  of  the  county  a  certifi^  tran- 
script of  the  proceedings,  together  with  the  recognizance, 
if  any  be  taKcn,  and  all  other  papers  therein.  [70  ▼. 
112,  §  6.] 

The  n^lect  of  a  justice  to  file  the  traoBcript  and  other  papers 
within  thirty  days  does  not  defeat  the  prosecution.  When  the 
transcript  med  in  the  common  pleas  has  been  lost,  a  new  one 
may  be  substituted ;  and  if  the  written  examination  of  the  com- 
plainant has  been  lost,  its  contents  may  be  proved  by  parol,  and 
lor  that  purpose  the  complainant  is  a  competent  ¥rltness :  and  if 
at  the  trial  term  such  papers  are  lost,  a  motion  by  the  defendant 
to  continue  the  cause  until  the  papers  are  found  is  addressed  to 
the  discretion  of  the  court,  and  the  oyerruling  of  the  motion  is 
not  error,  26  O.  S.  7. 

{  5621.  Continuance  of  oauie  In  common  pleas.  Efbot 
on  bond.  If,  at  the  next  term  of  the  court,  the  com- 
plainant has  not  been  delivered,  or  is  unable  to  attend, 
or  if  there  be  any  other  sufficient  reason  therefor,  the 
court  may  order  a  continuance  of  the  cause:  and  such 
continuance  shall  operate  as  a  renewal  of  the  recogni- 
zance, which  shall  remain  in  full  force  until  final  judg- 
ment.   [70  V.  112,  §7.] 

Where  the  transcript  and  recognizance  were  filed  at  the  term 
of  the  court  to  which  the  defendant  was  recognized,  but  there 
was  no  order  continuing  the  cause  either  at  that  term  or  the  next 
term  thereafter,  and  at  the  next,  being  the  third  term.,  the  re- 
cognizance was  forfeited,  the  cause  tried,  and  a  verdict  of  guilty 
rendered  and  judgment  pronounced  against  the  defendant  in  hu 
absence,  it  was  held  that,  there  being  no  continuance  of  the 
cause  at  the  first  term,  the  recognizance  did  not  bind  the  defend- 
ant to  appear  at  any  subseouent  term,  and  the  trial  in  his  ab- 
sence was  unauthorized,  81 0.  S.  147.  The  case  may  be  continued 
as  other  cases.  23  O.  S.  320  (8.  <&  C.  117).  A  general  entry  will  con- 
tinue the  case,  10  itec.  307.  The  presence  In  court  of  plaintiff  in 
bastardy  is  not  absolutely  necessary  at  the  trial,  but  it  is  within 
the  discretion  of  the  court  to  proceed,  6  Bull  124. 

§  6622.  Sounder  of  aeensed  by  sureties,  and  now  to- 
OOgnuaneo.  If  the  sureties  on  the  recognizance,  at  any 
term  or  the  court  ot  common  pleas,  surrender  the  ac- 
cused, and  request  to  be  released  from  the  recognizance, 
or  if  the  court  deems  the  recognizance  insufficient,  the 
court  may  order  a  new  recognizance  to  be  taken,  cancel 
the  first  recognizance,  and  commit  the  accused  until  a 
new  recognizance  is  given.     [70  v.  112,  ?  7.] 

An  answer  of  a  surety  that  he  took  the  accused  and,  at  a  sub- 
sequent term  of  the  court,  surrendered  him  in  open  court,  and* 
requested  a  release  from  the  recognizance,  without  stating 
whether  such  surrender  was  before  the  recognizance  was  for- 
feited or  before  final  judgment  in  the  bastardy  suit,  or  that  the 
recognizance  was  canceled,  is  insufficient.  38  O.  S.  606. 
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S  662S.  FUlure  of  Meued  to  appeor  at  oourt,  aud  lta>r- 
foitOTO  of  reoognxBuioo.  If  the  accnsed  fail  to  appear  at 
the  term  of  the  court  to  which  he  is  recognized,  his  re- 
cognizance shall  be  forfeited ;  and  if  a  verdict  of  guiltj 
be  rendered,  and  judgment  entered  thereon  as  hereinafter 

grovided,  the  amoant  of  such  forfeited  recognizance  shall 
e  applied  in  payment  of  the  judgment.    [70  y.  112,  i  8. j 
80BiiU52;  50  O.  8. 

'i  0884.  Aoouod  pormittod  to  defend.  Before  or  upon 
the  hearing  of  the  complaint,  the  court,  in  every  case, 
shall  permit  the  accused  to  appear  in  person,  or  by  coun- 
sel, and  make  defense.    [70  v.  115,  {  20.] 

i  6626.  The  trial  in  oourt  When  the  accused  pleads 
not  guil^  of  the  charge,  before  the  court  to  which  he  is 
recognized  to  appear,  or,  having  been  recognized,  fails  to 
appear,  the  court  shall  order  the  issue  to  be  tried  by  a 

i'ury ;  and  at  the  trial  of  such  issue,  the  examination  be- 
ore  the  justice  shall  be  given  in  evidence  by  the  com- 
plainant    [70  V.  113,  i  ».] 

A  trial  can  not  be  had  without  the  presence  and  testimony  of 
oomplainant,  16  0. 56,  57.  Defendant  is  a  competent  witness.  9 
O.  8.  402;  see  6  Bull  124,  125;  20  Id.  318;  g  5621n.  Exhibiting 
child  to  jury  aa  evidence  of  alleged  paternity,  etc.,  not  error,  28 
Bull  853;  4^0.8. 

i  6686.  Order  of  court  when  aooused  adjudged  reputed 
IktiMr.  If  the  accused,  in  person  or  b^  counsel,  confess 
in  court  that  the  accusation  is  true,  or  if.  upon  the  trial, 
the  jury  find  him  guilty,  he  shall  be  adjuaged  the  reputed 
father  of  the  bastara  child,  and  shall  stand  charged 
with  the  maintenance  thereof  in  such  sum  as  the  court 
shall  order  and  direct,  with  payment  of  costs  of  prosecu- 
tion ;  the  court  shall  require  the  reputed  father  to  give 
security  to  perform  such  order ;  and  in  c^se  he  neglect 
or  refuse  to  give  such  security,  and  pay  the  costs  of 
prosecution,  he  shall  be  committed  to  the  jail  of  the 
county,  there  to  remain,  except  as  provfdecf  in  the  next 
section,  until  he  complies  with  the  order  of  the  court. 
[70  V.  115,  ?  21 ;  72  v.  49,  i  10.] 

The  section  is  not  unconstitutional  because  it  provides  for 
imprisonment,  the  sum  in  which  the  defendant  is  charged  not 
being  a  debt  within  the  meaning  of  g  15,  article  1.,  of  the  consti- 
tution, 21 0.  S.  853.  An  order  of  maintenance  is  a  judgment  of  a 
court  of  competent  jurisdiction,  and  can  not  be  impeached  col- 
laterally ;  and  such  judgment  may  be  enforced  by  execution  as 
in  other  cases,  the  security  given  being  only  to  be  resorted  to  in 
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ease  of  the  inability  of  the  defendAnt,  9  0. 149.  The  pioviBlous 
of  g  5519  have  no  application  to  a  proceeding  under  this  chapter, 
15  0.  8. 43.  The  court  may  apportion  costs  if  the  jury  return  a 
verdict  of  not  guilty,  14  Neb.  210.  It  ia  error  in  the  court  to 
render  judgment  for  a  sum  of  money.  It  should  be  that  he  is 
the  reputed  father ;  a  finding  by  the  jury  that  the  defendant  is 
the  reputed  father  is  not  enough ;  it  should  find  him  guilty  and 
the  court  adjudge  him  the  reputed  father,  W.  564. 

i  5627.  When  putative  Ikther  entitled  to  benefit  of 
proviBions  of  law  relating  to  insolyent  debtors.  Sach 
putative  father,  after  having  been  confined  in  prison  for 
the  period  of  three  monthly  for  failing  to  comply  with 
the  order  of  the  court  provided  for  in  the  last  section, 
shall  be  entitled  to  the  benefits  of  the  provisions  of  law 
relating  to  insolvent  debtors,  in  the  same  manner  as  per- 
sons imprisoned  for  debt;  but  before  snch  putative 
father  shall  receive  or  be  entitled  to  such  benefits,  he 
shall  give  at  least  three  days'  notice  to  the  complainant 
or  her  attorney  of  his  intention  to  apply  thereiw.  [72 
V.  49,  i  10.]  "■ 

.Discharge  under  insolvent  law  a  defense  to  action  on  recog- 
nizance, W.  690.  Father  can  not  ibe  discharged  from  mainte- 
nance by  taking  advantage  of  the  bankrupt  act ;  his  effects  in  the 
hands  of  the  commissioner  of  insolvents  will  be  applied  to  the 
satisfaction  of  the  order ;  mother  has  preference  over  assignd^ 
in  bankruptcy,  13  O.  242. 

}  5628.  £fEect  of  death  of  mother  upon  proseoution.  if 
ehild  living.  The  death  of  the  mother  shall  not  abate 
the  prosecution,  if  the  child  is  living,  but  a  suggestion 
of  the  fact  shall  be  made,  and  the  name  of  the  child  sub- 
stituted upon  the  record  for  that  of  the  mother,  and  a 
guardian  ad  litem  appointed,  who  shall  not  be  liable  for 
costs ;  and  in  such  case  the  testimony  of  the  mother,  re- 
duced to  writing  before  the  justice,  may  be  read  in  evi- 
dence.   [70  V.  113,  §  11.] 

Defendant  is  not  liable  if  child  is  still-born,  7  Bee.  566. 

i  5629.  Effeot  of  death  of  ohild  upon  proeeoution,  if 
mother  living.  The  death  of  a  bastard  child  shall  not 
be  cause  of  abatement,  or  bar  to  a  prosecution  for  bas- 
tardy, if  the  mother  is  living ;  but  the  court  trying  the 
cause  shall,  on  conviction,  take  the  death  into  consider- 
ation, and  give  judgment  for  such  sum  as  it  deems  just, 
the  payment  of  which,  or  security  therefor,  may  be  en- 
forced as  above  provided.    [70  v.  113,  §  13.] 

Prosecution  does  not  abate  by  death  of  the  child,  19  O.  S.  563. 
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}  6680.    Upon  death  of  ehild  after  judgment,  eonrt  may 

modify  amount.   Upon  the  death  of  a  bastard  child  after 

judgment,  and  before  the  expiration  of  the  time  limited 

for  the  last  payment  on  the  judgment,  the  court  which 

rendered  the  judgment  may,  on  motion  and  notice,  make 

such  reduction  in  the  amount  of  the  same  as  is  proper 

and  just  in  consequence  of  such  death.    [70  v.  113*2 12.] 

Where  child  dies,  sureties  on  bond  only  liable  for 
amount  due  at  the  time  of  the  death  of  the  child,  with  In- 
terest, W.  464. 

2d68L  Justioe  to  famish  complainant  tranieript  on 
Mlure  of  officer  to  arrest  accnsed.  When  it  appears  ^m 
the  return  of  the  officer  upon  the  warrant  that  the  ac- 
cused could  not  be  arrested,  the  justice  shall,  upon 
demand^  forthwith  make  a  certifiea  transcript  of  the 
proceedings  had  before  him,  including  copies  of  the 
complaint  and  warrant,  with  the  return  thereon,  and 
deliver  the  same  to  the  complainant,  or  her  agent  or  at- 
torney.   [70  V.  113,  214.] 

2  5682.  Order  of  attachment  and  grounds  thereof. 
Upon  the  filing  of  the  transcript  mentioned  in  the  pre- 
ceding section,  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  of  the  county  in  which  the  justice  resides, 
an  order  of  attachment  shall  be  issued  by  the  clerk, 
when  there  is  filed  in  his  office  an  affidavit  of  the  com- 
plainant, her  agent  or  attorney^  showing : 

First.  That  the  complainant  is  the  mother  of  a  bastard 
child,  or  that  she  is  pregnant  with  a  child  which,  if  bom 
alive,  will  be  a  bastard. 

Second.  That  the  accused  person  is  the  father  of  such 
child. 

Third.  The  existence  of  one  or  more  of  the  following 
grounds : 

1.  That  the  accused  is  a  non-resident  of  this  state;  or, 

2.  Has  absconded  with  the  intent  to  defraud  complain- 
ant; or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the 
service  of  a  warrant ;  or, 

4.  So  conceals  himself  that  a  warrant  can  not  be  served 
upon  him.    [70  v.  113,  2  15.] 

2  5638.  Proceedings  under  attachment  same  as  in  civil 
actions.  The  order  of  attachment  shall  issue  without  an 
undertaking;  the  amount  of  property  seized  thereon 
shall  not  exceed  one  thousand  dollars  in  appraised 
value;  and  attachments  under  this  chapter  shall  be 
subject  to  the  provisions  of  this  title  in  reference  to  at- 


391  BA8TABDY.  K  5634-5^36 

tachments  in  civil  actions,  and  be  goyemed  in  all  respecto 
thereby.    [70  v.  114,  H  16, 17, 18.] 

i  6684.  Servioe  by  publioation.  Upon  the  retam  of 
the  order  of  attachment,  service  may  be  had  by  the  pub- 
lication, for  six  consecutive  weeks,  in  some  newspaper  of 
general  circulation  in  the  county  wherein  the  cause  is 
pending,  of  a  notice  of  the  pendency  of  the  proceeding, 
stating  the  object  thereof,  the  substance  of  the  complaint 
and  that  an  order  of  attachment  has  been  issued  and 
served  therein ;  and  in  such  case,  copies  of  the  complaint 
and  order  of  attachment,  with  the  return  thereon,  shall 
forthwith  be  deposited  in  the  post^ffice,  directed  to  the 
accused  at  his  place  of  residence,  unless  it  be  made  to 
ap^ar  to  the  court,  by  affidavit  or  otherwise,  that  such 
residence  is  unknown  to  the  complainant,  and  could  not, 
with  reasonable  diligence,  be  ascertained  by  her.  [70 
V.  114,  i  19.] 

i  5635.  Personal  servioe  of  oopies  of  oomplaint  whoa 
xesidenoo  of  de&ndaat  known.  If  the  defendant's  place 
of  residence  is  known,  personal  servioe  of  certified 
oopies  of  the  complaint  and  order  of  attachment,  with 
the  returns  thereon,  may  be  made  at  complainant's  elec- 
tion, instead  of  service  b^  publication;  and  the  cause 
may  be  heard  and  determined  at  any  time  after  the  ex- 
piration of  six  weeks  from  the  time  of  personal  service, 
or  the  first  publication  of  the  notice  provided  for  in  the 
last  section.    [70  v.  116,  §  19.] 

§  5686.  Order  of  oonrt  with  retpeot  to  attached  prop- 
erty. If,  upon  such  trial,  the  accused  be  adjudged  to  be 
the  reputed  father  of  the  child,  the  court  shall  order  that 
unless  the  defendant,  within  a  day  to  be  fixed  by  the 
court,  pay  the  sum  adjudged  against  him,  with  costs  of 

Erosecution,  so  much  of  the  pro^rty  remaining  in  the 
ands  of  the  officer,  after  applying  the  money  arising 
from  the  sale  of  perishable  property,  and  bo  much  of  the 
personal  property,  and  lands  and  tenements,  if  any,  as 
may  be  necessary  to  satisfy  such  order,  be  sold,  under  the 
same  restrictions  and  regulations  as  if  the  same  had  been 
levied  on  by  execution ;  the  money  arising  theref  rom,with 
the  amount  that  may  be  recovered  from  the  garnishee, 
shall  be  subject  to  the  order  and  control  of  the  court, 
and  be  applied  to  satisfy  such  order  in  such  sums  and 
at  such  times  as  the  court  may  order  and  direct;  11  ther9 
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be  not  enough  to  satisfy  the  same,  the  order  of  the  court 
shall  stand,  and  execution  may  issue  thereon  for  the 
residue,  in  all  respects  as  in  judgments  at  law ;  and  any 
surplus  of  attached  property,  or  its  proceeds,  shall  be  re- 
turned to  the  defendant.  [70  v.  115,  g  22.1 
Imprisonment,  8  C.  C.  263. 

2  5687.  Provision  for  proseoution  of  inlts  by  persoiu 
interested  in  support  of  obild.  When  a  woman  has  a 
bastard  child,  and  neglects  to  bring  a  suit  for  its  main- 
tenance, or  commences  a  suit  and  fails  to  prosecute  it  to 
final  judgment,  the  trustees  of  a  township,  or  treasurer 
of  a  municipal  corporation,  interested  in  the  support  of 
such  bastard  child,  or  the  directors  of  a  county  in&rmary 
in  which  she  becomes  a  charge,  may,  when  sufficient 
security  is  not  offered  to  save  such  county,  township,  or 
municipal  corporation  from  expense,  make  complaint  in 
behalf  of  such  county,  township,  or  municipal  corpora- 
tion, against  him  who  is  accused  of  begetting  such  child, 
or  may  take  up  and  prosecute  a  complaint  begun  by  the 
mother  of  such  child.    [70  v.  112,  §  3.] 

i  0638.  Who  may  reeover  on  bond  given  in  baitazdjr 
prooeeding.  The  directors  of  the  infirmary  of  a  county, 
the  trustees  of  a  township,  or  the  treasurer  of  a  munici- 
pal corporation,  in  which  a  bastard  child  becomes  a 
charge,  mav  sue  and  recover  upon  any  bond  given  to  the 
state  of  Odio  in  any  proceeding  against  the  reputed 
father  of  such  bastard  child ;  and  the  provisions  of  this 
chapter,  and  all  the  remedies  herein  allowed,  shall  apply 
to  all  classes  [cases]  in  which  the  infirmary  directors, 
trustees  of  townships,  or  treasurers  of  municipal  corpora- 
tions, are  authorized  to  commence  or  prosecute  a  com- 
plaint against  the  reputed  father  of  an  illegitimate  child. 
[70  V.  115,  i  23.] 

When  such  recognizances  are  forfeited  the  full  amount  of  the 
penalty,  with  interest  from  the  date  of  forfeiture,  may  be  recov- 
ered Without  averring  any  loss  or  damage  sustained  by  the 
mother  of  the  child  or  the  township  where  it  was  bom,  28  O.  S. 
320;  29  0.  S.  452. 

CHAPTER  IV. 

CONTEMPTS  OP   COUBT. 

§  5680.  What  contempts  may  be  panished  summmrily. 
A  court,  or  judge  at  chambers,  may  punish,  summarily, 
a  person  guilty  of  misbehavior  in  the  presence  of  or  so 
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near  the  court  or  judge  as  to  obstruct  the  administra- 
tion of  justice.    [32  v.  17,  §1 ;  S.  &  C.  258.J 

W.  78,  421;  19  Bull  302;  21  Id.  404.  Assaulting  prosecutor,  3 
C.  C.  383;  19  Bull  181.    Libelling  judge  during  trial,  46  O.  S.  473. 

i  5640.  Wliat  aets  are  contempts  of  court.  A  person 
gulltj  of  any  of  the  following  acts  may  be  punished  as 
For  a  contempt : 

1.  Disobedience  of,  or  resistance  to,  a  lawf nl  writ,  proc- 
ess, order,  rule,  judgment,  or  command  of  a  court  or  an 
officer. 

2.  Misbehavior  of  an  officer  of  the  court  in  the  per- 
formance of  his  official  duties,  or  in  his  official  transac- 
tions. 

3.  A  failure  to  obey  a  subpoena  duly  served,  or  a  re- 
fusal to  be  sworn,  or  to  answer  as  a  witness,  when  law- 
fully required. 

4.  The  rescue,  or  attempted  rescue,  of  a  person  or  of 
property  in  the  custody  of  an  officer  by  virtue  of  an 
order  or  {)roces8  of  court  held  by  him. 

5.  A  failure  upon  the  part  oi  a  person  recognized  to 
appear  as  a  witness  in  any  courts  to  appear  in  compli- 
ance, with  the  terms  of  his  recognizance.    [32  y.  17, }  1.] 

Refusal  to  pay  alimony,  3  C.  C.  R.  419;  25  Bull  214;  23  Id. 
38;  of  witness  to  answer  question,  3  C.  C.  R.  263.  Refusal  of 
expert  to  testify  unless  paid  extra  compensation,  17  Bull  63. 
Military  company  exercising  with  music  near  court  house, 
W.  78,  421.  Refusal  to  abate  nuisance,  32  O.  S.  276 ;  to  submit  to 
non-suit,  W.  334 ;  of  excluded  witness  to  withdraw,  39  O.  8.  73. 
Attorney  signing  appeal  bond  in  violation  of  rule  of  court,  60 .  428; 
interfering  with  receiver  without  leave  of  court,  2  D.  336:  1 C.  8.  C. 
R.  188;  10  O.  S.  372;  fraudulent  interference  with  files  of  court,  11 
O.  s:  681  (1  Cur.  122) ;  misbehavior  of  officer  in  charge  of  Jury,  lOO. 
459;  refusing  to  make  return  to  writ  of  habeas  corpm,  1  W.L.J. 
168.  Mandate  requires  lower  court  to  punish  contempt  for  dis- 
obedience, 41  O.  8.  401.  Defendant  can  not  be  imprisoned  for 
contempt  for  failure  to  pay  money  as  decreed  or  ordered,  unless 
his  conduct  in  refusing  to  obey  is  fraudulent,  6  O.  S.  254, 262 ;  nor 
where  .person  having  possession  of  the  money  claims  to  own  it, 
42  o;  S.  109, 112 ;  but  a  Judgment  debtor  who  fails  to  deliver 
property  or  money  to  a  receiver  according  to  an  order  made 
in  proceedings  in  aid  of  execution  when  the  Judgment 
debtor  by  his  own  examination  discloses  that  he  nas  prop- 
erty or  money  which  should  be  applied  to  the  satisfaction 
of  the  Judgment  may  be  punished  as  for  a  contempt,  5  C.  C. 
78.  To  punish  a  witness  for  contempt  in  refusing  to  answer 
questions,  no  charges  in  writing  are  required,    g  5^)2  gives 
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complete  power  and  is  independent  of  ^  5640.  The  witness  is 
not  entitled  to  a  trial  by  jury.  The  contempt  is  not  a  crime, 
3  O.  C.  263.  Judges  sitting  at  cliambers  can  not  punish  as 
for  contempt  disobedience  of  iTeremptory  writ  of  manda- 
mus, 50  O.  S.  194.  Probate  court  can  not  punish  for  con- 
tempt failure  or  refusal  of  assignee  in  trust  for  creditors  to 
perform  order  for  payment  of  money,  27  Bull  289. 

i  5641.  When  aeonsed  entitled  to  be  heard.  In  cases 
under  the  last  section,  a  charge  in  writing  shall  be 
filed  with  the  clerk,  an  entr^  thereof  made  upon  the 

i'ournal,  and  an  opportunity  given  to  the  accused  to  be 
Leard,  by  himself  or  counsel ;  but  this  section  shall  not 
bo  so  construed  as  to  prevent  the  court  from  issuing  proc- 
ess to  bring  the  accused  party  into  court,  or  from  hold- 
ing him  in  custody,  pending  such  proceedings.  [75  y. 
745,  i  3.] 

Charges  must  be  stated  in  writing  and  accused  have  a 
chance  to  be  heard,  except  for  misbehavior  in  the  presence 
of  the  court  or  near  thereto,  9  O.  S.  338  (1  Our.  122). 

2  5642.  Bight  of  aooused  to  bail.  In  proceedings  un- 
der the  second  section  [5640],  if  the  writ  is  not  return- 
able forthwith,  the  court  may  fix  the  amount  of  an  un- 
dertaking to  be  given  by  the  accused,  with  suretv  to  the 
satisfaction  of  the  sheriff;  and  upon  the  return  01  a  writ, 
when  it  is  not  convenient  to  hear  the  charge  without 
delay,  the  court  shall  fix  the  amount  of  an  undertaking 
to  be  given,  with  surety  to  the  satisfaction  of  the  clerk, 
for  the  appearance  of  the  accused  to  answer  the  charge. 
[75  V.  746,  i  4.] 

i  5643.  Bail  bond  to  be  given  to  satisfkotion  of  olerk. 
Upon  the  execution  of  such  undertaking,  with  surety  to 
the  satisfaction  of  the  sherifiT  or  clerk,  the  accused  shall 
be  released  from  custody.     [75  v.  746,  §  5.] 

When  the  court  awards  a  writ  of  attachment  for  con- 
tempt returnable  to  the  next  succeeding  term  and  the 
sheriff  having  the  writ  in  his  hands  arrested  the  party  and 
took  bail  for  his  appearance,  bail  bond  was  valid,  4  O.  83. 

J  5644.  Trial  by  the  court.  Upon  the  day  fixed  for 
the  trial  the  court  shall  proceed  to  investigate  the  charge, 
and  shall  hear  any  answer  or  testimony  which  the  ac- 
cused may  make  or  offer.*  [75  v.  746,  §  6.] 

§  5645.'  Punishment  if  found  guilty.  The  court  shall 
then  determine  whether  the  accused  is  guilty  of  the  con- 
tempt charged;  and  if  it  be  adjudged  that  he  is  guilty, 
»U  C.  C,  889. 
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he  may  be  fined  not  exceeding  five  hundred  dollars,  or  Im' 
prisoned  not  more  than  ten  days,  or  both.    [75  v.  746,  ?  7.] 

Punishment  in  excess  of  that  fixed  by  this  section  maj 
not  be  excessive,  for  this  section  refers  to  proceedings  under 
^564W)and  not  g  5639,  3  C.  C.  383 ;  19  Bull  181 ;  46  O.  8. 490. 

§  5646.  Imprlsonmeiit  nntu  order  obeyed.  When  the 
contempt  consists  in  the  omission  to  do  an  act  which 
is  yet  in  the  power  of  the  accused  to  perform,  he  may 
be  imprisoned  until  he  performs  it.  [75  v.  746,  J  8.] 

See  g  5640n;  6  C.  C.  82:   11  C.  C.  389,  891. 

}  6647.  Prooeedings  when  party  released  on  bail  feuli 
to  appear.  If  the  party  be  released  on  bail,  and  fail 
to  appear  upon  the  day  named,  the  court  may  issue  an- 
other order  of  arrest,  or  may  oraer  the  undertaking  for 
his  ap^arance  to  be  prosecuted,  or  both;  and  if  the  un- 
dertaking be  prosecuted,  the  measure  of  damages  in  the 
action  shall  be  the  extent  of  the  loss  or  injury  sustained 
by  the  aggrieved  party  by  reason  of  the  misconduct  for 
which  the  contempt  was  prosecuted,  and  the  costs  of  the 
proceeding,  and  such  recovery  shall  be  for  the  benefit  of 
the  party  injured.    [75  v.  746,  g  9.] 

i  6648.  Bight  of  oonrt  who  oommitted  prisoner  to*  re* 
lease  him.  When  a  person  is  committed  to  jail  for  con- 
tempt, the  court  or  judge  who  made  the  order  may  dis- 
charge him  from  imprisonment  when  it  appears  that  the 
public  interest  will  not  sufier  thereby.    [75  v.  746, 1 10.] 

Power  of  court  to  remit  fines  and  imprisonment,  3  C.  C. 
263. 

i  6649.  Judgment  final.  The  judgment  and  orders  of 
a  court  or  officer  made  in  cases  of  contempt  may  be  re- 
viewed on  error ;  but  proceedings  in  error  therein  shall 
not  suspend  execution  of  the  order  or  judgment  until 
there  is  filed  by  the  person  in  contempt,  in  the  court 
rendering  the  judgment,  or  in  the  court  or  before  the 
officer  making  the  order,  an  undertaking  payable  to  the 
state  of  Ohio,  with  sureties  to  the  acceptance  of  the 
clerk  of  that  court,  in  an  amount  fixed  by  the  reviewing 
court,  or  a  judge  thereof,  conditioned  that  if  judgment 
be  given  asainst  him,  he  will  abide  and  perform  the 
order  or  judgment.    [76  v.  746,  8  11.] 

Commitment  a  final  order,  2  W.  L.  G.  193.    Not  appealable.  3 
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Boll  433  ReTiewable  on  error.  460.&  473.  Court  not  obliged 
to  fix  amount  of  sapersedeas  bond  becanse  petition  in  error 
is  pending  to  a  lentence  in  contempt  i»ooeeding,  3  C.  C.  383. 

i  56iO.    Wken  the  proTinoiis  of  thii  ehapter  apply. 

This  chapter  is  not  comalatiTe  to  the  provisioiis  of  di- 
visioa  tluee,  chapter  three,  of  this  titl^  nor  of  chapter 
fiTe,  title  tfaiee,  of  this  part,  bat  f  mnishes  a  remedy  ip 
cases  not  therebj  proYided  for     "l^  v.  746,  $  12.] 
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CHAPTER  V. 

DISSOLUTION  OF  GORPOBATIONS. 

2  6651.  Wben  corporation  may  petition  for  dissolution. 
When  a  majority  of  the  directors,  trustees,  or  other 
officers  having  the  management  of  the  concerns  of 
any  corporation,  or  stockholders  representing  not  less 
than  one-third  of  the  capital  stock  of  any  corpora- 
tion, organized  under  the  laws  of  the  state,  discover 
that  the  stock,  property,  and  efTects  of  the  corpora- 
tion have  heen  so  far  reduced  hy  losses  or  otherwise 
that  it  will  not  he  ahle  to  pay  all  just  demands  to 
which  it  may  he  liable,  or  to  s^ord  a  reasonable  se- 
curity to  those  who  may  deal  with  it,  or  deem  it 
benencial  to  the  interests  of  the  stockholders  that 
the  corporation  be  dissolved,  or  when  such  directors, 
trustees,  or  other  officers  are  authorized,  by  a  ma- 
lority  of  the  stockholders,  to  apply  for  a  judgment  as 
hereinafter  provided,  or  when  the  objects  of  the  cor- 
poration have  wholly  failed,  or  are  entirely  aban- 
doned, or  it  is  impracticable  to  accomplish  such  ob- 
jects, they  may  apply  to  the  court  of  common  pleas 
of  the  countv,  or  the  superior  court  of  the  city  or 
county  in  which  the  principal  place  of  conducting 
the  business  of  the  corporation  is  situate,  by  i)etition, 
for  the  dissolution  of  such  corporation,  pursuant  to 
the  provisions  of  this  chapter.    [72  v.  138,  J  1.] 

Bights  and  obligations  of  building  associations  dissolved 
under  this  section,  3  G.  C.  529.  A  court  of  equity  in  the  ab- 
sence of  statutory  power  can  not  at  the  suit  of  a  stock- 
holder decree  the  dissolution  of  a  corporation,  29  Bull  62 : 
2  G.  G.  618;  21  Bull  d6.  Directors  of  railroad  company  ordered 
to  pay  costs  of  proceeding  when,  29  O.  S.  438.  Dissolution  iic  ( 
essary  before  receiver  appointed,  5  C.  C.  287. 

2  6652.  What  the  petition  most  contain.  Such  appli- 
cation shall  contain  a  statement  of  the  reasons  which 
induce  the  applicants  to  desire  a  dissolution  of  the 
corporation,  and  there  shall  be  annexed  thereto — 

1.  A  full,  just  and  true  inventory  of  all  the  estate, 
both  real  and  personal,  in  law  and'  equity,  of  the  cor- 
]>oration,  and  of  all  the  books,  vouchers,  and  securi- 
ties  relating  thereto. 
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2.  A  full,  just  and  true  account  of  the  capital  stock, 
if  any,  of  the  corporation,  specifying  the  names  of 
the  stockholders,  their  residence  when  known,  the 
number  of  shares  belonging  to  each,  the  amount  paid 
in  upon  such  shares  respectively,  and  the  amount 
still  due  thereon. 

3.  A  statement  of  all  the  incumbrances  on  the 
property  of  the  corporation,  and  of  all  engagements 
entered  into  by  it  which  have  not  been  fully  satisfied 
•r  canceled,  specifying  the  place  of  residence  of  each 
creditor,  and  of  every  person  to  whom  such  engage- 
ments were  made,  if  known,  and  if  not  known,  tne 
fact  to  be  so  stated,  and  the  sum  owing  to  each 
creditor,  the  nature  of  each  debt  or  demand,  and 
the  true  cause  and  consideration  of  such  indebted- 
ness.   [64  V.  153,  i  2.] 

Order  not  reviewable,  34  Bull  320. 

J  6653.  Affidavit  to  1)6  attached  to  petition.  To  every 
such  petition  there  shall  also  be  annexed  an  affidavit 
of  the  applicants,  that  the  facts  stated  in  the  applica- 
tion, and  the  accounts,  inventories,  and  statements 
contained  therein  or  annexed  thereto,  are  just  and 
true,  so  far  as  they  know,  or  have  the  means  of  know- 
ing. [64  V.  153,  §  3.] 

2  6664.  Notice  Of  the  pendency  of  the  petition.  Upon 
such  petition,  accounts,  inventories,  and  affidavit  be- 
ing filed,  an  order  shall  be  entered  requiring  all  per- 
sons interested  in  the  corporation  to  show  cause,  if 
any  they  have,  why  it  should  not  be  dissolved,  before 
some  referee  or  master  commissioner  appointed  by 
the  court,  and  to  be  named  in  the  order,  at  a  time 
and  place  therein  to  be  specified,  not  less  than  three 
months  from  the  date  thereof;  and  a  notice  of  the 
contents  of  such  order  shall  be  published  once  in  each 
week,  for  three  weeks  successively,  in  some  newspaper 
published  and  of  general  circulation  in  the  county 
wherein  the  principal  place  of  business  of  the  corpor- 
ation is  situate.    [64  v.  153,  §§4,  5.] 

2  6665.  Hearing  before  the  master.  On  the  day  ap- 
pointed in  the  order,  the  referee  or  master  shall  j)ro- 
ceed  to  hear  the  allegations  and  proofs  of  such  parties, 
take  testimony  in  relation  thereto,  and,  with  all  con- 
venient speea,  report  the  same  to  the  court,  with  a 
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statement  of  the  property,  effects,  debts,  credits,  and 
engagements  of  the  corporation,  and  of  all  other  mat- 
ter* and  things  pertaining  to  its  aflfairB.  [64  v.  153,  §  6.] 

§  6666.  Wlien  a  Judgment  for  a  dlsBOlntlon  to  be  ren- 
dered. When  the  report  is  made,  if  it  appear  to  the 
court  that  the  corporation  is  insolvent,  or  that  a  disso- 
lution thereof  will  be  beneficial  to  the  stockholders, 
and  not  injurious  to  the  public  interest,  or  that  the 
objects  of  the  corporation  nave  wholly  failed,  or  been 
entirely  abandoned,  or  that  it  is  impracticable  to  ac- 
complish such  objects,  a  judgment  shall  be  entered 
dissolving  the  corporation,  and  appointing  one  or 
more  receivers  of  its  estate  and  effects;  ana  the  cor- 
poration shall  thereupon  be  dissolved  and  shall  cease. 
L64  V.  153,  i  7.] 

2  6667.  Wlio  may  be  appointed  receiver.  A  director, 
trustee,  or  other  officer  of  the  corporation,  or  any  of 
its  stockholders,  may  be  appointed  a  receiver;  and  a 
receiver  shall,  before  entering  upon  the  duties  of  his 
appointment,  give  such  security  to  the  state,  and  in 
such  penalty,  as  the  court  shall  direct,  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  appoint- 
ment, and  for  the  due  accounting  for  all  money  re- 
ceived by  him.    [64  v.  153,  i  8.] 

§  6668.  Powers  of  receiver.  Such  receiver  shall  be 
vested  with  all  the  estate,  real  or  personal,  of  the  cor- 
poration, from  the  tim^  of  his  having  filed  the  secur- 
ity hereinbefore  required,  and  shall  be  trustee  of  such 
estate  for  the  benefit  of  the  creditors  of  the  corpora- 
tion, and  its  stockholders ;  and  he  shall  have  all  the 
power  and  authority  conferred  by  law  upon  trustees 
to  whom  assignments  are  made  for  the  benefit  of 
creditors.    [64  v.  153,  §§  9,  10.] 

The  property  and  rights  of  the  corporation  pass  to  the  receiver 
precisely  In  the  same  condition  and  subject  to  the  same  equi- 
ties as  they  were  held  by  the  corporation,  43  O.  S.  367,*868. 
Rights  of  creditor  to  bring  action  to  recover  property  which  has 
been  fraudulently  conveyed  before  dissolution  when  receiver 
has  failed  to  act,  40  0.  S.  575. 

J  6669.  Unpaid  subscription  to  be  collected.  If  there 
be  any  sum  remaining  due  upon  any  share  of  stock 
subscribed  in  the  corporation,  the  receiver  shall  im* 
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mediately  proceed  and  recover  the  same,  unless  the 
person  so  indebted  is  wholly  insolvent,  and  for  that 
purpose  may  commence  and  prosecute  an  action  for 
the  recovery  of  such  sum,  without  the  consent  of  any 
creditor  of  the  corporation.    [64  v.  153,  §  11.] 

§  5660.  DuUes  of  trustees.  The  receiver  shall,  im- 
mediately on  his  appointment,  give  notice  thereof, 
which  shall  contain  the  same  matters  required  by  law 
in  notices  of  trustees  of  insolvent  debtors,  and  in  ad- 
dition thereto  it  shall  notify  all  persons  holding  any 
open  or  subsisting  contract  of  the  corporation  to  pre- 
sent the  same  to  him,  in  writing,  and  in  detail,  at  the 
time  and  place  in  such  notice  specified,  which  shall 
be  publisned  for  three  weeks  m  some  newspaper 
printed  and  of  general  circulation  in  the  county 
wherein  the  principal  place  of  business  of  the  corpor- 
ation is  situate.    [64  v.  153,  ?  12.] 

J  6661.  Transfers  pending  the  action  void.  AH  sales, 
assignments,  transfers,  mortgages,  and  conveyances, 
of  any  part  of  the  estate,  real  or  personal,  including 
thin^  m  action,  of  every  description,  made  after  the 
petition  for  the  dissolution  of  the  corporation  is  filed, 
in  payment  of  or  as  security  for  any  existing  or  prior 
debt,  or  for  anv  other  consideration,  and  all  judg- 
ments confessed  by  such  corporation  after  that  time, 
shall  be  absolutely  void  as  against  the  receiver  ap- 
pointed on  such  petition,  and  as  against  the  creditors 
of  the  corporation.    [64  v.  153,  i  13.] 

When  proceedings  for  the  dissolution  of  a  building  associa- 
tion are  pending,  an  attempted  assignment  of  a  mortgage  by 
the  ofiQcers  of  a  corporation,  is  Told  as  against  the  receiver,  8  C. 
C.  529. 

J  6662.  Duties  Of  creditors  and  other  persons.  After 
the  first  publication  of  the  notice  of  the  appointment 
of  a  receiver,  every  x)erson  having  possession  of  any 
property  belonging  to  the  corporation,  and  every  per- 
son indebted  thereto,  shall  account  and  answer  to  the 
receiver  for  the  amount  of  such  debt,  and  for  the  value 
of  such  property;  and  all  the  provisions  of  law  in 
respect  to  trustees  of  insolvent  debtors,  the  collection 
and  preservation  of  the  property  of  such  debtors,  the 
concealment  and  discovery  thereof,  and  the  means  of 
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enforcing  such  discovery,  shall  he  applicable  to  such 
receiver,  and  to  the  propertv  of  the  corporation,  ex- 
cept as  otherwise  provided  nerein.  [64  v.  153,  2J  14, 
15.] 

§  6668.  Meeting  of  eredtton.  The  receiver  shall  call 
a  general  meeting  of  the  creditors  of  the  corporation 
within  four  months  from  the  time  of  his  appomtment, 
at  which  all  accounts  and  demands  for  and  against 
the  corporation,  and  all  its  open  and  subsisting  con- 
tracts, shall  be  ascertained  and  adjusted,  as  fully  as 
may  be,  and  the  amount  of  money  in  the  hanas  of 
the  receiver  declared,  and  he  may  settle  controver- 
sies that  arise  between  him  and  the  debtors  or  cred- 
itors of  the  corporation  by  arbitrament  or  reference. 
[64  V.  153,  §§15, 16.] 

§6664.  How  conttngent  engagementi  dlscbazfod.    If 

there  be  any  open  and  subsisting  eng^agements  on 
contracts  of  the  corporation  which  are  in  the  nature 
of  insurance,  or  contmgent  engagements  of  any  kind, 
the  receiver  may,  with  the  consent  of  the  party  hold- 
ing such  engagements,  cancel  and  discharge  the  same 
b)^  refunding  to  such  party  the  premium  or  consider- 
ation paid  thereon  by  the  corporation,  or  so  much 
thereof  as  shall  be  in  the  same  proportion  to  the  time 
which  remains  of  any  risk  assumed  by  such  engage- 
ments, as  the  whole  premium  bears  to  the  whole  term 
of  such  risk ;  and  upon  such  amount  being  paid  by  the 
receiver  to  the  person  holding  or  being  the  legal  owner 
of  such  engagement,  it  shall  be  deemed  canceled  and 
dischaiged  as  against  the  receiver.    [64  v.  153,  §  17.] 

2  6666.  Beeeiyer'B  compensation.  The  receiver  shall, 
in  addition  to  his  actual  disbursements,  be  entitled 
to  such  commissions  as  the  court  shall  allow,  not  ex- 
ceeding the  sum  allowed  to  executors  or  administra- 
tors, as  well  as  reasonable  counsel  fees  for  services 
rendered  him.    [64  v.  153,  218.] 

2  6666.  Boceiver  to  retain  money  fbr  certain  puxpoiei. 
The  receiver  shall  retain  out  of  the  money  in  his 
hands  a  sufficient  amount  to  pay  the  sums  which  he 
is  hereinbefore  authorized  to  pay,  for  the  purpose  of 
canceling  and  discharging  any  open  or  subsistmg  en- 
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gagements;  and  if  any  suit  be  pending  against  the 
corpNoration  or  the  receiver,  for  any  demand,  he  may 
retain  the  proportion  which  wonld  belong  to  snch 
demand  if  established,  and  the  necessary  costs  of  the 
proceedings,  to  be  applied  according  to  the  event  of 
snch  suit,  or  to  be  distributed  in  a  second  or  other 
dividend.    [64  v.  lo3,  » 19,  20.] 

J  6667.  How  distrilmtUm  to  lie  made.  The  receiver 
Bhall  distribute  the  residue  of  the  money  in  his  hands 
in  the  payment  of  obligations  of  the  corporation  which 
have  been  exhibited  by  creditors,  and  ascertained,  in 
the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of 
the  United  States. 

2.  Mortgages,  judgments,  and  other  liens  on  the 
real  estate  of  the  corporation,  in  the  order  of  their 
priority. 

3.  Debts  which  are  liens  upon  the  capital  stock  or 
property  of  the  corporation,  other  than  real  estate,  in 
the  order  of  their  priority,  and  the  extent  of  the  value 
of  the  stock  or  other  property  on  which  they  are 
liens.    [64  V.  153,  ?  21.] 

J  6668.  When  dividend  may  be  made.  The  receiver 
mav,  from  time  to  time,  make  dividends  of  the  money 
in  his  hands,  among  the  creditors  of  the  corporation, 
until  they  are  paid  in  full ;  but  no  dividend  shall  be 
made  to  the  stockholders  of  the  corporation,  until  after 
the  final  dividend  to  creditors ;  and  if,  after  such  final 
dividend  is  made,  there  remain  any  surplus  in  the 
hands,  of  the  receiver,  he  shall  distribute  the  same 
among  the  stockholders  of  the  corporation,  in  pro- 
portion to  the  respective  amounts  paid  in  by  them 
severally  on  their  shares  of  stock.  [64  v.  153,  §g  22, 
23.] 

J  6669.  Beoeiver  to  act  on  order  of  court.  The  re- 
ceiver shall  be  subject  to  the  direction  and  control  of 
the  court  as  to  the  time  of  making  dividends,  both  to 
the  creditors  and  stockholders  of  the  corporation,  and 
as  to.  the  time  of  closing  up  the  concerns  of  the  cor- 
poration, and  rendering  his  final  accounts,  and  may 
be  compelled  to  account  at  any  time ;  and  he  may  be 
removed  by  the  court,  and  any  vacancy  created  by 
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such  removal,  or  by  death,  or  otherwise,  may  be  filled 
by  the  court.    [64  v.  153,  §§  24, 25.] 

§  6670.  Account  Of  recoiTer  to  court.  When  required 
by  the  court  the  receiver  shall  render  a  full  and  ac- 
curate account  of  all  his  proceedings  to  the  court,  on 
oath,  which  may  be  referred  to  a  referee  or  master 
commissioner  to  examine  and  report  thereon;  but 
before  he  renders  any  such  account  he  shall  insert  a 
notice  of  his  intention  to  present  the  same,  once  a 
week,  for  three  consecutive  weeks,  in  some  newspaper 
printed  and  of  gjeneral  circulation  in  the  county 
wherein  the  principal  place  of  business  of  the  corpo- 
ration is  situate,  specifying  the  time  and  place  at  which 
such  account  will  be  rendered.    [64  v.  153,  H  26,  27.] 

2  6671.  Report  of  referee  on  receiver'^  account.  The 
referee  to  whom  such  account  is  referred  shall  hear 
and  examine  the  proofs,  vouchers,  and  documents 
offered  for  or  against  the  same,  and  shall  report 
thereon  fully  to  the  court ;  and  when  the  report  is 
made  the  court  shall  hear  the  allegations  of  all  con- 
cerned therein,  and  shall  allow  or  disallow  the  ac- 
count, and  mav  decree  the  same  to  be  final  and  con- 
clusive upon  all  the  creditors  of  the  corporation  upon 
all  persons  who  have  claims  against  it,  upon  any 
oi)en  or  subsisting  engagement,  and  upon  all  the 
stockholders  of  the  corporation.    [64  v.  153,  ?2  28,  29.] 

§6672.  Further  duties  of  receiver.  The  receiver  shall 
also  account,  from  time  to  time,  in  the  same  manner, 
and  with  like  effect,  for  all  money  which  comes  to  his 
hands  after  such  account  is  rendered,  and  for  all 
money  retained  by  him  for  any  of  the  purposes  here- 
inbefore specified,  and  shall  pay  into  court  all  un- 
claimed dividends.    [64  v.  153,  i  29.] 

§  6678.  Dissolution  of  manu&cturlng  or  mining  com- 
naay  wnen  stockholders  petition  therefor.  W  hen  stock- 
holders owning  one-fifth  or  more  of  the  paid  up  stock 
of  a  corporation  organized  for  manufacturing  or  mining 
file  in  the  ofiice  of  the  clerk  of  one  of  the  courts  men- 
tioned in  Bection  fifty-six  hundred  and  fifty-one  j  their  peti- 
tion, containing  the  statement  that  the  corporation  is 
insolvent,  or  that  the  dissolution  thereof  will  be  bene- 
ficial to  the  stockholders,  or  that  the  objects  of  the  cor- 
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porationhftTewhollyfailed  or  been  entirely  abandoned, 
or  that  it  is  impracticable  to  accomplish  such  objects ; 
or  that  the  profits  of  the  business  are  being  diverted 
from  the  best  interests  of  the  stock-holders  equally,  or 
that  the  business  of  the  corporation  cannot  be  profit- 
ably conducted,  and  that  they  therefore  desire  a  disso- 
lution of  the  corporation,  the  court  shall,  if  it  deem  it 
beneficial  to  the  interest  of  the  stock-holders,  make  an 
order  requiring  the  officersof  the  corporation  within  rea- 
sonable time  to  file  in  court  the  inventories,  accounts, 
and  statements  required  by  section  §  5652,  and  upon 
the  filing  thereof  the  court  shall  proceed  as  provided 
in  section  5654,  requiring  all  persons  interested  in  the 
corporation  to  show  cause,  if  any  they  have,  why  such 
corporation  should  not  be  dissolved,  and  the  court 
shall,  if  it  deem  it  beneficial  to  the  interests  of  the 
stock-holders,  adjudge  the  dissolution  of  the  corpora^ 
tion  in  conformity  with  the  provisions  of  this  /chapter, 
made  upon  finding  that  the  statements  contained  in 
the  petition  are  true,  and  upon  such  proceeding  being 
had  such  other  and  further  proceeding  shall,  in  the 
judgment  of  the  court,  be  had  for  the  final  settle- 
ment and  adjustment  of  the  afTairsof  the  corporation 
as  are  hereinbefore  provided  should  be  had.  [92  v. 
138.] 

Withdrawal  of  one  of  the  petitioners— error  to  allow  another 
stockholder  to  become  party  plaintiff  and  unite  in  the  prayer 
and  thus  make  up  the  required  one-flfth  of  the  stock,  6  C.  C. 
468.  Right  of  receiver  of  national  bank  aj9  ajirainst  stockholder 
when  not  authorized  to  petition  for  dissolution  under  this  sec- 
tion. When  under  this  section  a  petition  is  filed  for  dissolu- 
tion by  persons  claiming  to  be  stockholders  whose  ifames  are 
not  registered  in  the  books  of  the  corporation  as  such,  the 
holder  of  stock  who  as  between  himself  and  the  corporation 
is  not  a  legal  owner,  is  not  authorized  by  this  section  to.peti- 
tion  for  a  dissolution,  26  Bull  39.  Order  not  reviewable,  34  Bull  320. 

{6674.  How  certain  corporations  may  surrender 
charter.  When  a  majority  of  the  directors,  trustees, 
or  other  officers  having  the  management  of  the  con* 
cerns  of  any  corporation,  become  satisfied  that  the 
objects  of  the  corporation  can  not  be  accomplished, 
and  no  installment  of  the  capital  stock  of  the  corpo- 
ration has  been  paid,  and  no  investments  have  been 
made,  and  no  debts  incurred  which  are  unpaid,  they, 
or  the  president  of  the  board  of  directors,  trustees, 
or  other  officers,  may  call  a  meeting  of  the  stock- 
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holders,  of  the  corporation,  at  such  time  and  place  as 
he  or  they  may  designate,  by  publication  m  some 
newspaper  of  general  circulation  m  the  county  where- 
in the  principal  office  of  the  corporation  is  located ; 
and  if  a  majority  in  amount  of  the  stockholders 
present  at  such  meeting,  in  person  or  by  proxy,  de- 
cide that  the  objects  of  the  corporation  can  not  be 
accomplished,  the  corporation  shall  thereupon  be 
dissolved,  and  shall  cease.    [66  v.  94,  }  1.] 

§6676.  Directors  at  time  of  dissolution  may  settte 
afllEdrs  of  corporation.  Upon  the  dissolution  of  a  cor- 
poration by  the  expiration  of  the  term  of  its  charter, 
or  otherwise,  and  unless  other  persons  be  appointed 
by  the  legislature,  or  by  the  stockholders,  directors, 
or  trustees  of  the  corporation,  or  by  a  court  of  com- 
petent authority,  the  directors,  trustees,  or  managers 
of  the  affairs  of  such  corporation,  acting  last  before 
the  time  of  its  dissolution,  by  whatever  name  they 
may  be  known  in  law,  and  their  survivors,  shall  be 
the  trustees  of  the  creditors  and  stockholders  of  the 
dissolved  corporation,  and  shall  have  full  power  to 
settle  the  affairs  of  the  same,  collect  and  pay  the 
outstanding  debts,  and  divide  among  the  stockholders 
the  money  and  other  property  remaining,  in  propor- 
tion to  the  stock  of  each  stockholder  paid  up,  after 
the  payment  of  debts  and  necessary  expenses ;  the 
persons  so  constituted  trustees  may  sue  for  and  re- 
cover the  debts  and  property  of  the  dissolved  corpo- 
ration, by  the  name  of  the  trustees  of  the  corporation, 
descrilDing  it  by  its  corporate  name,  and  they  shall  be 
jointly  and  severally  responsible  to  the  creditors  and 
stockholders  of  the  corporation,  to  the  extent  of  its 
property  and  effects  that  come  into  their  hands ;  such 
trustees  may  be  made  or  become  parties  to  any  action, 
by  or  against  the  corporation  ;  and  all  liens  of  judg- 
ments existing  at  the  time  of  the  dissolution  either 
in  favor  of  or  against  the  corporation,  shall  continue 
in  force  in  the  same  manner  as  if  the  dissolution  had 
not  taken  place.    [40  v.  67,  §  14 ;  48  v.  90,  §  6.] 

A  warrant  of  attorney  given  to  a  bank  for  the  entry  of  judg- 
ment may  be  used  by  tbe  trustees  provided  by  this  section  after 
its  charter  has  expired,  but  the  trustees  must  sue  in  their  col- 
lective name  and  not  in  their  individual  names,  13  0.  250.    In 
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proceedings  against  defunct  corporations,  service  of  process  upon 
Its  last  acting  board  of  directors  is  suflBcient  under  the  statute 
to  give  tbe  court  jurisdiction,  20  O.  S.  190. 

§5676.  When  the  last  hoard  is  without  a  qnomm. 
When  the  last  board  of  directors  or  trustees  of  an 
expired  or  dissolved  corporation  becomes  unable,  by 
the  refusal  or  neglect  of  a  part  of  such  trustees  to 
act,  or  for  want  oi  a  quorum,  to  act  as  trustees  for 
closing  the  affairs  of  the  corporation,  any  number  of 
such  last  board  of  directors  or  trustees  may  apply  to 
the  court  of  common  pleas  of  the  proper  county  to 
declare  vacant  the  places  of  such  directors  or  trus- 
tees as  refuse  or  neglect  to  act,  and  such  court  may 
empower  the  remaining  directors  or  trustees,  not 
less  than  two  in  number,  or  appoint  any  other  num- 
ber of  persons,  not  exceeding  three,  to  perform  the 
duties  of  trustees  under  the  preceding  section.  [47 
V.  15,  §  1.] 

§  5677.  FetlUoxis  under  preceding  section.  All  appli- 
cations made  under  the  preceding  section  shall  be  by 
petition,  and  the  court  hearing  the  same  may,  on  the 
same  petition,  make  needful  orders  against  any  for- 
mer trustees,  or  against  any  assignees  of  such  corpo- 
ration, for  the  conveyance  of  property  by  them  held, 
and  for  the  assignment  of  all  rights  in  them  vested, 
and  also  for  the  delivery  of  all  books  and  papers 
touching  the  affairs  of  the  corporation,  which  order 
may  be  enforced  by  process,  or  by  its  terms  operate 
as  a  conveyance  and  transfer.    [47  v.  15,  §  2.] 

g  6678.  Tmstees  appointed  succeed  to  rights  of  pre- 
decessors. The  trustees  so  appointed,  and  all  sue-' 
cessors  of  such  trustees,  shall  succeed  to  all  the 
rights  vested  in  their  predecessors,  whether  trustees 
or  assignees ;  and  all  securities  and  effects  by  them 
held  or  acquired,  and  all  judgments  recovered, 
whether  in  favor  of  the  corporation  to  which  they 
succeed,  or  in  the  names  of  the  trustees  of  such  cor- 
poration, shall  inure  to  the  succeeding  trustees,  and 
pass  by  operation  of  law  as  fully  as  if  the  same  were 
assigned.     [47  v.  15,  §  3.] 

§  6679.  No  action  shall  abate  by  dissolution  of  corpo- 
ration.   No  action  pending  in  any  court  in  favor  of 
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or  against  any  corporation  shall  be  discontinued  or 
abate  by  the  dissolution  of  the  corporation,  whether 
the  dissolution  occur  by  the  expiration  of  its  charter 
or  otherwise ;  but  all  such  actions  may  be  prosecuted 
to  final  judgment  by  the  creditors,  assignees,  receiv- 
ers, or  trustees  having  the  legal  charge  of  the  assets 
of  the  corporation,  in  its  corporate  name.  [41  v.  52. 
?  1 ;  40  V.  67,  g  14.] 

For  decisions  under  former  statutes,  see  13  0.  268,  298 :  2  O.  S. 
167 ;  12  O.  8.  577. 

§B680.  JndgmMits  by  or  against  snoli  corporations 
maj  be  osfbroed.  Upon  all  judgments  in  favor  of  or 
against  any  such  corporation,  whether  such  judg- 
ments exist  at  the  time  of  the  dissolution,  or  are  ob- 
tained afterward  in  actions  pending  at  the  time  of 
the  dissolution,  execution  may  be  had,  and  satisfac- 
tion or  performance  of  the  same  enforced,  by  the 
creditors,  assignees,  receivers,  or  trustees  having  the 
legal  charge  of  the  assets  of  the  dissolved  corpora- 
tion, in  the  corporate  name  of  the  dissolved  corporar 
tion.    [41  V.  52,  §  2.] 

§6681.  Title  of  property  of  corporation  to  pass  to 
tnurteoB.  The  title  to  all  real  estate  belonging  to  any 
such  corporation  shall,  at  the  time  of  the  dissolution 
of  the  same,  pass  to  the  trustees  of  the  corporation, 
who  may  sell  and  dispose  of  the  same  in  such  man- 
ner, and  upon  such  terms,  as  they  deem  best  for  the 
interest  of  the  creditors  and  stockholders,  and,  upon 
any  such  sale,  make  a  good  and  sufficient  deed  there- 
for.   [41v.  52,  H.] 

Easements  of  canal  company  revert  to  former  owners,  44 
0.8.  406;  1  C.  C.  239. 

§6682.  Trustees  personally  liable  for  an  abuse  of 
trust.  The  trustees  of  any  such  corporation  shall 
be  subject  to  the  control  of  the  court  of  common 
pleas,  and  be  liable  to  be  sued  on  behalf  of  any  per- 
son interested,  on  account  of  any  neglect  or  omission 
of  duty,  or  abuse  of  trust;  in  case  of  the  removal  of 
any  such  trustee  by  the  court  for  an  abuse  of  trust, 
it  may  appoint  a  suitable  person  to  fill  the  vacancy  ; 
and  any  such  trustee  may,  for  reasonable  cause,  upon 
the  application  of  any  creditor  or  stockholder,  be  re- 
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quired  by  the  oonrt  to  give  bond  and  eecurity,  in 
such  amount,  and  subject  to  such  conditions,  as  it 
may  direct    [41  v.  62,  J  5.] 

J  6683.  DisBolved  corporation  may  prosecute  action 
in  its  own  name.  A  corporation  may,  at  any  time 
after  its  dissolution,  whether  the  dissolution  occur  by 
the  expiration  of  its  charter  or  otherwise,  prosecute 
any  action  in  and  by  its  corporate  name,  for  the  use 
of  the  party  entitled  to  receive  the  proceeds  of  such 
action,  upon  any  and  all  causes  of  action  accrued,  or 
which,  but  for  such  dissolution,  would  have  accrued, 
in  favor  of  the  corporation,  in  the  same  manner,  and 
with  the  like  effect,  as  if  it  were  not  dissolved.  [48 
V.  90,  i  1.] 

}6684.  May  tM  sned  by  eorporate  name;  serrlce  of 
process.  Any  such  dissolved  corporation  may  be 
sued  by  its  corporate  name,  for  or  upon  anj  cause  of 
action  accrued,  or  which,  but  for  the  dissolution, 
would  have  accrued  against  it,  in  the  same  manner, 
and  with  the  like  effect,  as  if  it  were  not  dissolved ; 
and  all  process  by  which,  an  action  is  instituted 
against  such  corporation  may  be  served  by  the  sheriff, 
or  other  proper  officer,  by  delivering  to  any  one  of 
the  assignees,  trustees,  receivers,  or  persons  having 
charge  of  its  assets,  a  copy  thereof,  or  by  leaving  such 
copy  at  the  residence  of  any  such  assignee,  trustee, 
receiver  or  person.*   [48  v.  90,  i  2.] 

J  5666.  Judgment  for  or  against  may  be  revived. 
Judgments  in  favor  of  or  against  a  dissolved  corpora- 
tion, whether  rendered  before  or  after  its  dissolution, 
and  which  become  dormant,  may  be  revived  in  favor 
of  or  against  it,  as  the  case  may  be,  in  and  by  its  cor- 
porate name,  in  the  same  manner,  and  with  the  like 
effect,  as  if  the  corporation  were  not  dissolved ;  and 
in  all  cases  of  such  judgments  against  any  such  cor- 
poration, the  writ  of  summons  or  other  process  shall 
DO  served  in  the  manner  prescribed  in  section  fifty- 
six  hundred  and  eighty-four.     [48  v.  90,  §  3.] 

g  6686.  Error  may  be  prosecuted  on  Judgments  for  or 
agsinst.  Petitions  in  error  upon  judgments  may  be 
prosecuted  in  favor  of  or  against  any  such  dissolved 

^35  Bull  129. 
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corporation,  and  by  its  corporate  name,  in  the  same 
manner,  and  with  the  like  effect,  as  if  it  were  not  dis- 
solved ;  and  process  thereon  against  it  shall  be  served 
in  the  manner  prescribed  in  section  fifty-Mix  hundred 
and  eighty-four.    [48  v.  90,  i  4.] 

}5687.  Directors  may  appoint  tnutees  to  setao 
aflUrs  of  corporation.  The  board  of  directors  or  other 
officers  having  the  control  and  management  of  any 
corporation  in  this  state,  may  appoint  three  trustees 
to  adjust  and  settle  the  affairs  of  such  corporation, 
and  the  trustees  so  appointed  shall  be  authorized  to 
use  the  corporate  name  of  the  corporation,  for  such 
period  as  may  be  necessary  for  the  adjustment  and 
settlement  of  its  affairs^  by  suit  or  otherwise.  [50  ▼. 
272,  i  2.] 

J  5688.  Romoval  and  duties  of  tmstees.  The  trus- 
tees so  appointed  shall  report  annually  to  the  stock- 
holders of  the  corporation  a  full  and  succinct  state- 
ment of  its  affairs ;  and  a  majority  in  interest  of  the 
stockholders  may  remove  a  trustee,  or  appoint  a  per- 
son to  a  vacancy  occasioned  by  the  death,  resigna- 


f. 


tion,  or  removal  of  a  trustee.    [50  v.  272,'  §§  3,  4.] 


CHAPTER  VI. 

DrVORCB  AND  ALIMONY. 

i  6689.  For  wliat  cantei  divoree  may  be  granted. 
Courts  of  common  pleas  may  grant  divorces  for  the  fol- 
lowing causes : 

1.  That  either  party  had  a  husband  or  wife  living  at 
the  time  of  the  marriage  from  which  the  divorce  is  sought. 

2.  Willful  absence  of  either  party  from  the  other  for 
three  vears. 

3.  Adultery. 

4.  Impotency. 

5.  Extreme  cruelty. 

6.  Fraudulent  contract. 

7.  Any  gross  neglect  of  duty. 

8.  Habitual  drunkenness  for  three  years. 

9.  The  imprisonment  of  eiUier  party  in  a  penitentiary 
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under  sentence  thereto ;  but  the  petition  for  divorce  un- 
der this  clause  shall  be  tiled  during  the  imprisonment  of 
the  adverse  party. 

10.  The  procurement  of  a  divorce  without  this  state, 
by  a  husband  or  wife,  by  virtue  of  which  the  party  who 
procured  it  is  released  from  the  obligations  oi  the  mar- 
riage, while  the  same  remain  binding  upon  the  other 
party.    [51  v.  377,  §?  1,  2 ;  S.  &  C.  509,  511.] 

A  petition  for  divorce  eiiould  allege :  1.  That  the  plain  tiff,  at 
the  time  of  filing  the  petition,  is  an  actual  resident  of  the  county 
where  it  is  filed.  2.  That  he  or  she  had  a  bona  fide  residence  in 
the  state  at  least  one  year  before  the  application.  3.  The  time 
and  place  of  marriage,  and  the  names  and  ages  of  the  children, 
if  any.  4.  A  specific  brief  statement  of  the  cause  of  praying  for 
divorce.  5.  If  alimony  be  sought  for,  the  petition  should  set  out, 
as  near  as  may  be,  the  kind  and  amount  of  the  iiersonal  prop- 
erty, and  describe  the  real  estate,  of  the  defendant  5  0. 538.  The 
district  court  has  no  jurisdiction  to  review  on  error  the  proceed- 
ings of  the  court  of  common  pleas  in  cases  of  divorce  and  ali- 
mony, 6  O.  S.  64.  Appeal  lies  in  cases  of  alimony,  8  5706.  A  de- 
cree for  divorce  may  be  set  aside  for  fraud,  7  Bull  20,  but  not  in 
an  action  commenced  at  a  subsequent  term«  9  O.  8. 534;  11 -Bull 
10;  84  Bull  189;  but  see  12  Bull  33;  for  want  of  jurisdiction,  Id. 
Decree  in  the  nature  of  judgment  in  rem,  44  O.  S.  657 ;  conclusive 
on  third  persons.  Id. 

\  W.  156  8.  c.  6  O.  689;  19  O.  S.  588. 

2.  WUl/ul  absence,  W.  138,  147,  210,  225,  226,  454,  470,  719.  It 
must  be  willful  on  the  pari  of  the  defendant,  w.  469,  against 
the  will  of  plaintiff,  W.  475,  636,  without  plaintiff's  fault,  W. 
416,  and  for  three  years  after  abandonment  of  intention  to 
return,  W.  224.  It  is  not  sufficient  If  the  wife  leaves  for 
want  of  support,  W.  455,  see  8  Bull  88. 89. 

3.  'AauUery.  The  petition  must  state  the  time  and  place  of  the 
act,  5  O.  538;  W.  643;  the  name  of  the  person  with  whom  the 
offense  was  committed,  or  allege  a  good  excuse  for  the  omission, 
W.  98, 210, 284, 302:  5  O.  638.  A  divorce  will  not  be  granted  where 
the  applicant  is  living  in  adultery,  2  0. 233 ;  nor  on  the  applica- 
tion of  the  husband  when  the  wife,  seduced,  married,  and  aban- 
doned by  him,  commits  adultery,  2  Bull  47 ;  5  Rec.  674.  The 
general  reputation  of  plaintiff  is  admissible  in  evidence,  and 
may  defeat  the  action,  2  O.  233 ;  W.  283,  but  not  that  of  defend- 
ant, W.  283.  Adultery  may  be  proved  by  circumstances,  W.  148. 
It  can  not  be  proved  under  a  general  charge,  W.  636.  Sufflcieut 
proof  of  adultery,  see  W.  156, 161,  454, 469,  514,  559,  643;  7  Bull  304. 

4.  Impotency,  W.  518. 

5.  Extreme  crueUy,  W.  244,  557;  3  W.  L.  G.  186;  1  Bull  158. 
Specific  acts  must  be  stated,  W.  563.  It  formerly  consisted  of  acts 
Of  personal  violence  only,  W.  563,  and  words  were  not  sufficient, 
W.  212;  but  profane  and  abusive  language,  and  charges  of  a  want 
of  chastity,  made  in  the  presence  of  plaintiff  and  others,  have 
been  held  sufficient,  15  Bull  113;  see  30  Kas.  712  s.  c.  10  Bull  409: 
32  Kas.  744;  33  Kas.  1.  Subjection  of  wife  to  excessive  sexual 
intercourse,  see  11  Bull  169-173.  Wife  guilty  of,  1  Bull  153;  30 
Kas.  712;  10  Bull  409 ;  generally,  8  Bull  88,  89. 

€1  Fraudulent  cordracl.  Pregnancy  as  aground  for  divorce,  W. 
630 ;  10  Bull  95 ;  205  (citing  cases).  Congenital  imbecility  renders 
a  marriage  contract  voia  ab  initio.    It  was  alleged  in  the  action 
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by  the  imbecile's  guardian  that  the  contract  was  procnred  by 
irajid,  22  O.  S.  271.  Fraudulent  representations  as  to  name,  re- 
spectability, connections,  and  wealth  of  party,  are  not  sufficient, 
4  Bull  368 ;  generally,  31  Bull  141. 

7.  Any  grots  neglect  of  duty,  1  Bull  163 ;  see  1  Clev.  R.  148.  The 
particular  duties  neglected  must  be  stated,  1  Bull  164.  Mere 
failure  to  support  is  not,  8  Bull  88,  89,  when  the  wife  has  means, 
7  Bull  302,  m ;  nor  willful  absence,  1  Bull  163 ;  8  Bull  88.  That 
she  is  enabled  to  eke  out  a  support  through  the  kindness  of 
relatives  does  not  mitigate  the  offense,  8  Bull  86 ;  but  three 
years'  failure  to  support,  when  defendant  is  able  to  do  so, 
may  be,  3  W.  L.  M.  808.  It  can  not  be  proved  by  showing 
adultery,  W.  763. 

8.  Undfer  Califomfa  statute,  see  44  O.  S.  645. 

9.  W.  627. 

10.  Foreign  divorce  of  Ohio  parties  held  void,  37  O.  B.  817 ;  held 
valid,  7  O.  (Pt.*2.)  238 ;  held  valid  as  to  divorce,  but  not  as  to  ali- 
mony, 19  O.  8.  602 ;  see  16  Bull  359 ;  44  O.  S.  449.  Criticism,  13 
Bull  3 ;  15  Bull  232 ;  17  Bull  2. 

i  5690.  SendeiLce  of  plaintiit  Where  petition  to  be 
filed.  The  plaintifT,  except  in  an  action  for  alimony 
alone,  shall  nave  been  a  resident  of  the  state  at  least  one 
year  before  filing  the  petition ;  all  actions  for  divorce, 
or  for  alimony,  snail  be  brought  in  the  county  where  the 
plaintiff  has  9.  bona  fide  residence  at  the  time  of  filing  the 
petition,  or  in  the  county  where  the  cause  of  action 
arose;  and  the  court  shall  hear  and  determine  the  same, 
whether  the  marriage  took  place,  or  the  cause  of  divorce 
occurred,  within  or  without  the  state.    [70  v.  258,  §  8.] 

Right  of  a  woman  divorced  by  ex  parte  proceedings  in 
another  state  to  apply  in  this  state  for  alimony  only,  44 
O.  S.  455.  A  decree  of  divorce  under  a  statute  of  another 
state,  authorizing  a  divorce  between  husband  and  wife, 
neither  of  whom  is  domiciled  therein,  is  of  no  force  or 
effect  in  this  state,  where  the  parties  have  their  domicile, 
37  O.  8.  317;  generally,  1  Bull  164. 

g  5691.  Beiidence  of  wife  not  to  be  affected  by  that  of 
husband.  "When  a  wife  files  her  petition  for  a  divorce, 
or  for  alimony,  the  residence  of  her  husband  shall  not 
be  so  construed  as  to  preclude  her  from  the  provisions 
of  this  chapter.    [51  v.  377,  §  12 ;  S.  &  C.  614.] 

2  5692.  Seryioe  when  defendant  resident  of  the  ftate. 
When  the  defendant  is  a  resident  of  this  state,  the  clerk 
shall  issue  a  summons,  directed  to  the  sheriff  of  the 
county  in  which  he  or  she  resides,  or  is  found,  which, 
together  with  a  copy  of  the  petition,  shall  be  served  on 
the  defendant  at  least  six  weeks  before  the  hearing  of 
the  cause.    [54  v.  131,  §  3 ;  70  v.  258,  §  8 ;  S.  &  C.  511.] 

i  5698.  Kotioe  when  defendant's  residence  unknown. 
When  the  defendant  is  not  a  resident  of  this  state^  or  his 
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residence  is  unknown,  notice  of  the  pendency  of  the 
action  must  he  given  by  publication,  as  in  other  cases ; 
and  unless  it  be  made  to  appear  to  the  court,  by  affida- 
vit or  otherwise,  that  his  residence  is  unknown  to  the 
plaintiff,  and  could  not,  with  reasonable  diligence,  be 
ascertained,  a  summons,  and  a  copv  of  the  petition,  shall 
forthwith,  on  the  filing  of  the  petition,  be  deposited  in 
the  post-office,  directed  to  the  defendant  at  his  place  of 
residence.    [54  v.  131,  §  3  ;  S.  &  C.  511.] 

See  5  O.  318  (act  1824). 

Pfersonar  service  out  of  the  state,  29  Bull  98. 

'i  66B4.  When  oause  may  be  heard.  The  cause  may 
be  heard  and  decided  at  any  time  after  tiie  expiration 
of  six  weeks  from  the  service  of  summons,  or  the  first 
publication  of  notice.     [54  v.  131,  §  3 ;  S.  &  C.  511.] 

§  6695.  Answer,  hearing,  and  judgment.  If  the  de- 
fendant fail  to  appear,  or,  having  appeared,  admit  or 
deny  in  his  answer  the  allegations  in  the  petition,  the 
court  shall  thereupon  proceed  to  hear  and  determine  the 
cause ;  and  if,  upon  the  hearing,  any  of  the  causes  for 
divorce  charged  in  the  petition  be  proven  to  the  satis- 
faction of  the  court,  it  may  pronounce  the  marriage 
contract  dissolved,  and  both  of  the  parties  released  from 
the  obligations  thereof.     [51  v.  377,  §  4 ;  S.  &  C.  512.] 

Confessions  of  the  parties  are  not  evidence,  W.  212,  354,  but 
conversations  are  when  part  of  the  res  geata,  W.  632.  Depositions 
without  notice  can  not  be  read,  6  O.  638 ;  W.  632.  Appearance 
by  counsel  is  insufficient,  2  W.  L.  J.  427. 

J  5696.  DiYoroe  not  to  ai&ot  legitimaoy  of  children. 
The  granting  of  the  divorce,  and  the  dissolution  of  the 
marriage,  shall  in  no  wise  affect  the  legitimacy  of  the 
children  of  the  parties  thereto;  and  the  court  shall  make 
such  order  for  the  disposition,  care,  and  maintenance  of 
the  children,  if  there  are  any,  as  is  just  and  reasonable. 
[51  V.  377,H;  S.&  C.512.] 

A  separate  action  may  be  brought  by  wife  for  the  main- 
tenance of  minor  child  subsequent  to  decree  of  divorce,  45 
O.  S.  452;  contra,  9  Bull  55;  bui  not  If  divorce  is  for  wife's 
aggression,  520.  S.  229:  6C.  G.  512.  The  jurisdiction  with  re- 
spect to  the  custody  ot  children  is  continuing.  The  order  in 
that  respect  may  be  modified,  although  there  wan  no  reservation 
in  the  original  order  to  that  effect,  15  O.  8.  427 ;  8  C.  C.  363 ;  88 
O.  S.  558 ;  51 0.  S.  1.  Rights  of  parents  as  to  custody  and  control 
of  children,  see  act  April  14,  1898^  90  v.  186. 

§6697.  Pleadings.  Oompeteney  and  efltoet  of  testi- 
mony and  admlsBlons  of  the  parties.   .Pleadinge  under 
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this  chapter  need  not  be  verified,  and  a  divorce,  or  a 
judgment  for  alimony  shall  not  be  granted  upon  the 
testimony  or  admissions  of  a  partjr  unsupported  by 
other  testimony,  nor  shall  any  admission  be  received 
which  the  court  has  reason  to  believe  has  been  ob- 
tained by  fraud,  connivance,  coercion  or  other  im- 
proper means,  but  the  parties  shall,  notwithstanding 
their  marital  relation,  be  competent  to  testify  in 
actions  and  proceedings  under  this  chapter  as  fully 
and  to  the  same  extent  that  any  other  witness  might. 
[88  V.  531 ;  51  v.  377,  ?§  4,  5 ;  S.  &  C.  512.] 

See  g  5695n.  Where  the  ground  of  divorce  has  been  con« 
doned,  the  testimony  of  the  wife  as  to  subsequent  acts 
relied  on  to  revive  the  ground  of  divorce  must  be  corrobo- 
rated. 29  Bull  156.   Judgment  for  alimony,  50  O.  S.  480. 

i  5608.  Syidenoe  of  marriago.  Proof  of  cohabitation, 
and  reputation  of  the  marriage  of  the  parties,  shall  be 
compjetent  testimony  to  prove  such  marriage,  and  may 
be,  within  the  discretion  of  the  court,  sufficient  evidence 
thereof.    [51  v.  377,  §  6 ;  S.  &  C.  512.] 

Marriage  provable  by  parol,  1  Bull  164. 

A  marriage  solemnized  in  due  form  is  presumed  to  be 
lawful,  untiisome  enactment  which  annuls  it  is  produced 
and  proved  by  those  who  deny  its  validity,  32  O.  8. 163. 

§  6699.  Bights  Of  parUes  when  divorce  granted  for  op* 
pression  of  husband.  When  a  divorce  is  gnmted  by 
reason  of  the  aggression  of  the  husband,  the  wife  shall, 
by  force  of  the  judgment  of  divorce,  be  restored  to 
all  her  lands,  tenements  and  hereditaments,  not  pre- 
viously disposed  of,  and  the  husband  shall  be  barred 
of  all  right  of  dower  therein,  and  if  she  so  desire,  the 
court  shall  restore  to  her  any  name  she  had  before 
such  marriage;  she  shall  be  allowed  such  alimony 
out  of  her  husband's  real  and  personal  property  as 
the  court  deems  reasonable,  having  due  regard  to  the 
property  which  came  to  him  by  marriage,  and  the 
value  of  his  real  and  personal  estate  at  the  time  of 
the  divorce,  which  alimony  may  be  allowed  to  her 
in  real  or  personal  property,  or  both,  or  by  decreeing 
to  her  such  sum  of  money,  payable  either  in  gross  or 
installments,  as  the  court  deems  just  and  equitable  : 
(1.)  and  if  the  wife  survives  her  husband,  she  shall 
also  be  entitled  to  her  right  of  dower  in  the  real  es- 
tate of  her  husband  not  allowed  to  her  as  alimony, 
of  which  he  was  seized  at  any  time  during  the  cover- 
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ture,  and  to  which  she  had  not  relinquished  the 
right  of  dower;  (2.)  but  in  any  case,  when  it  appears 
to  the  court  that  the  husband  is  the  owner  of  but  little 
or  no  property  or  means,  and  the  wife  is  the  owner 
of  lands  or  personal  estate,  or  both,  the  court  may 
adjudge  to  the  husband  such  share  of  the  wife's  real 
or  personal  property,  or  both,  or  may  decree  to  him 
such  sum  of  money  out  of  her  estate,  payable  in 
gross,  or  in  installments,  as  the  court  deems  just 
and  reasonable,  having  due  regard  to  all  the  circum- 
stances of  the  parties.     [91  v.349.] 

1.  History  of  legialaUoii — dormancy  of  decree,  21  Ball  277. 
Alimony  may  be  decreed  a  wife  as  against  a  bigamist,  19  O.  S. 
588,  and  where  an  ex  parte  foreign  divorce  had  been  granted, 
44  O.  S.  449,  though  invalid,  19  O.  S.  502,  and  on  refusal  of  di- 
vorce, W.  632,  in  case  of  abandonment,  W.  491 ;  was  allowed  an 
adulteress  where  there  was  hope  of  reclamation,  and  the  prop* 
erty  was  earned  by  the  parties  jointly,  W.  514.  Beal  property 
may  be  decreed  a  wife  as  alimony  in  fee,  21  O.  B.  657 ;  or  an 
estate  in  remainder,  4?  O.  S.  501 ;  on  growing  crops,  47  O.  S. 
544 ;  in  fact,  all  the  title  that  the  husband  had  in  the  prem- 
ises becomes  vested  in  her  by  force  of  the  decree,  36  O.  S.  590, 
and  the  court  may,  in  decreeing  her  alimony,  take  into  con- 
sideration property  acquired  by  the  husband  by  inherit- 
ance since  the  date  of  an  ex  parte  foreign  divorce,  20  O.  S. 
439.  When  alimony  is  decreed  her  in  installments,  execu- 
tion may  be  had  for  the  installments  as  they  become  due, 
9  0. 37 ;  but  the  installments  should  be  limited  to  the  hus- 
band's lifetime,  34  0.  S.  1.  Refusal  to  pay  punifihable  by 
contempt:  attachment  against  husband.  25  %ull  214.  The 
allowance  may  be  increased  on  account  of  the  ill -health 
of  the  wife,  32  O.  S.  33,  and  successive  allowances  may  be 
made  pending  suit  or  appeal,  38  O.  S.  370 ;  and  the  removal 
of  the  wife  from  the  state  and  her  remarriage,  pending  an 
appeal,  will  not  deprive  the  appellate  court  of  power  to 
decree  her  alimony,  38  O.  S.  370 ;  but  her  remarriage,  pend- 
ing suit,  to  a  man  financially  able,  and  who  does  in  fact 
support  her,  would  he  prima  facie  good  cause  for  modifying 
a  former  decree  so  as  to  reduce  the  amount,  43  O.  S.  499.  Ad- 
ditional alimony  can  not  be  allowed  after  final  decree.  28 
O.  S.  596.  Petition  for  modification  to  be  filed  in  common  oleas, 
11  C.  C.  1. 

A  decree  for  alimony  does  not  operate  as  a.  lien  on  the 
real  estate  of  the  husband  unless  made  a  charge  thereon 
by  the  decree  itself,  10  O.  268 ;  and,  when  so  made,  it  has  no 
priority  over  that  of  other  creditors,  24  O.  S.  488 ;  but  where, 
in  an  action  for  divorce  and  alimony,  there  has  been  an  in- 
junction  jienctente  Ute  to  prevent  alienation,  a  decree  for  ali- 
mony made  a  lien  upon  the  premises  is  superior  to  the  lien 
of  a  mortgagee  who  had  actual  notice  of  the  proceedings 
and  whose  mortgage  was  executed  and  recorded  i>ending 
those  proceedings,  30  O.  S.  579.  It  operates  as  a  lien  on  the 
real  estate  in  the  county  where  it  is  rendered,  and  can  be 
enforced  by  execution  levied  on  such  lands  when  they  have 
been  conveyed  by  husband  after  the  decree  was  rendered, 
4  G.  C.  231 ;  29  Bull  418:  and  the  estate  continues  subject  to 
the  lien   after  his  death,  Id.   813.     The  court  first  ao- 
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quiring  jurisdiction  can  alone  decree  as  to  the  cuMtody  oj 
children^  9  Bull  271.  and  when  once  acquired  the  jurisdiction 
continues,  15  O.  S.  427 :  38  O.  S.  370, 558.  Attorney's  fees  al- 
lowed when  alimony  decreed  penaetUe  lite,  W.  120.  Accept- 
ance of  part  in  full  satisfaction  of  decree  awarding  alimony, 
estoppel,  11  Bull  191.  Husband's  imbecility  no  ground  for 
recovery,  3  Bull  738.  A  final  order,  1  D.  299.  Allowance  of 
temporary  alimony  by  judee  at  chambers  a  final  order,  38 
O.  S.  370.  She  is  not  eiititlea  to  dower  in  oHme  lands  allowed 
her  as  alimony,  31  Bull  155. 

2.  Dower  on  surviving  kwband.  ;4  Bull  645;  2  Clev.  R.  274. 
A  married  woman  divorced  by  recMon  of  the  aggression  of 
her  husband,  and  who  subsequently  marries  another  man 
during  the  life  of  her  first  husband,  if  she  survives  the 
latter  will  be  entitled  to  dower  in  the  real  estate  of  which 
the  first  husband  was  seized  at  any  time  during  coverture, 
44  O.  8.  646 ;  see  46  O.  S.  78 ;  20  0. 8. 454 ;  9  C.  C.  191 ;  contra,  10  0. 8. 
596  (act  1824).  Woman  divorced  from  husband  to  whom  his 
lands  allowed  as  alimony  not  entitled  to  dower  in  such  lands, 
51  O.  8.  207.  Divorced  by  decree  of  another  state  for  her  agres- 
sion, is  not  entitled  to  dower,  9  Bull  159. 

g  5700.     Bights  of  wife  and  hasband  when  divorce 

granted  for  her  aggression.  When  the  divorce  is  granted 
by  reason  of  the  aggression  of  the  wife,  she  shall  be 
barred  of  all  right  of  dower  in  the  lands  of  which  her 
husband  is  seized  at  the  time  of  filing  the  petition  for 
divorce,  or  which  he  thereafter  acquires,  whether  there 
is  issue  or  not ;  and  the  effect  of  the  judgment  of  divorce 
shall  be  to  restore  to  her  the  whole  of  her  lands,  tene- 
ments, or  hereditaments  not  previously  disposed  of, 
and  not  allowed  to  her  husband  as  alimony,  subject  to 
the  dower  right  of  her  husband  therein,  and  the  court 
may  adjudge  to  her  such  share  of  the  husband's 
real  or  personal  property,  or  both,  as  it  deems  just 
and  reasonable;  or  the  husband  shall  be  allowed 
such  alimony  out  of  the  real  and  personal  property 
of  the  wife  as  the  court  deems  reasonable,  having 
due  regard  to  the  property  which  came  to  the  wife 
by  marriage,  and  the  value  of  her  real  and  personal 
estate  at  the  time  of  the  divorce,  which  alimony  may 
be  allowed  to  him  in  real  or  personal  property,  or 
both,  or  by  decreeing  to  him  such  sum  of  money, 
payable  either  in  gross  or  in  installments,  as  the 
court  deems  just  and  equitable ;  and  if  the  husband 
survives  his  wife,  he  shall  also  be  entitled  to  his  right 
of  dower  in  the  real  estate  of  his  wife  not  allowed  to 
him  as  alimony,  of  which  she  was  seized  at  any  time 
during  the  coverture, and  to  which  he  had  not  relin- 
quished his  right  of  dower.  [90  v.  30 ;  5l'v.  377,  §  7 ; 
a  &  G.  512.]  T 
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The  proTisions  of  this  section  do  not  apply  to  divorces  In  bo- 
other  state,  10  0. 28;  see  9  Bull  159  ;  31  Bull  43. 

J  5701.  Application  for  alimony  pendente  lite.  The 
court  or  a  judge  thereof  in  vacation  may,  on  notice 
to  the  opposite  party  of  the  time  and  place  of  the 
application,  grant  alimony  to  either  of  the  parties 
for  his  or  her  sustenance  and  expenses  dunng  the 
suit,  and  an  allowance  for  the  support  of  minor  chil- 
dren dependent  upon  either  party  for  support  and 
not  provided  for  by  such  party  during  the  pendency 
of  the  action  for  divorce,  or  alimony  alone.  (1.)  When 
an  appeal  is  taken  by  either  party  to  the  circuit  court, 
that  court,  or  a  judge  thereof  in  vacation,  may  grant 
like  alimony  and  support  during  the  pendency  of 
the  appeal,  upon  like  notice.  (2.)  Any  person  or 
corporation  having  possession  or  control  of  or  claim- 
ing any  interest  in  any  property,  real  or  personal, 
of  the  party  out  of  which  the  other  party  seeks  ali- 
mony, may  be  made  a  party  defendant.  (3.)  When  it 
is  made  to  appear  to  the  court,  or  a  judge  in  vaca- 
tion, that  a  party  is  about  to  dispose  of  or  incumber 
his  or  her  property,  or  any  part  thereof,  so  as  to  de- 
feat the  other  party  in  obtaining  alimony,  such  court 
or  judge  may  allow  an  injunction  to  prevent  the 
same,  with  or  without  bond  at  discretion ;  and  the 
party  may  sell  and  assign  the  order  for  alimony  or 
allowance  after  the  same  is  made.    (4.)    [91  v.  349.] 

Contempt  for  non-payment  of  alimony*  T  C.  C.  419;  11  Id.  389. 

1 ,  See  g  5699,  notes ;  W.  104, 120, 308 ;  and  attorney's  fees  will  be 
allowed,  W.  120.  But  the  husband  is  not  1  iable  for  necessaries  if  he 
is  not  in  default  for  payment  of  alimony,  32  O.  8.  33 ;  5  Bull  794. 
The  adequacy  of  the  alimony  can  not  be  collaterally  impeached 
by  a  stranger,  32  O.  S.  33.  2.  The  allowance  by  a  judge  of  the 
court  of  common  pleas,  as  a  judge  of  the  district  court,  of  tem- 
porary alimony  pending  an  appeal  as  to  permanent  alimony,  is 
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870.  3.  A  third  person  made  defendant  in  the  action,  on  the 
ground  that  he  had  property  of  the  husband  which  ought  to  be 
charged  with  alimony,  can  appeal  so  much  of  the  case  as  afTecta 
his  interest.  16  0. 404.  4.  Injunction  against  alienation  is  lU 
pendens,  80  O.  S.  579;  see  Attorney's  Fees,  3  C.  C.  R.  107. 

S6702.  Canses  for  wMoh  alimony  allowed.  Crott- 
petition.  When  the  wife  files  her  petition  for  divorce  or 
alimony,  the  husband  may  file  a  cross-petition  for  di- 
vorce, upon  either  cause  mentioned  in  g  6689 ;  the  wife 
may  file  her  petition  for  alimony  alone,  or,  if  a  petition 
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for  divorce  has  been  filed  by  the  husband,  she  may  file 
her  cross-petition  for  alimony,  with  or  without  a  prayer 
for  the  dissolution  of  the  marriage  contract ;  ana  such 
petition  or  cross-petition  for  alimony  may  be  for  the  fol- 
lowing causes : ' 

1.  Adultery. 

2.  Any  gross  neglect  of  duty. 

3.  Abandonment  of  the  wife  without  good  cause. 

4.  That  there  is  a  separation  in  consequence  of  ill- 
treatment  on  the  part  of  the  husband,  whether  the  wife 
is  maintained  by  the  husband  or  not. 

5.  Habitual  drunkenness. 

6.  Sentence  to  and  imprisonment  in  a  penitentiary; 
in  which  case  the  application  must  be  made  while  the 
husband  is  so  confined.     [54  y.  131,  §  10 ;  S.  &  C.  513.] 

See  i  6689,  notes.  Petition  for  alimony  alone  sustained  where 
an  ex  parte  foreign  divorce  was  granted,  44  O.  S.  449.  though  the 
foreign  divorce  was  invalid,  19  O.  S.  502 ;  see  13  Bull  3 ;  15  Bull 
232;  17  Bull  2.  Defendant  cross-petitioner  need  not  issue  sum- 
mons to  plaintiff,  9  Bull  24. 

i  6703.  Proceedings  on  petition  for  alimony  alone. 
The  court  shall,  upon  satisfactory  proof  of  any  or  all  of 
the  charges  in  the  petition,  make  such  order  for  the  dis; 
position,  care,  and  maintenance  of  the  children  of  such 
marriage,  if  there  are^lny,  as  is  just  and  reasonable,  and 
give  judgment  in  favor  of  the  wife  for  such  alimony  out 
of  her  husband's  real  and  personal  property  as  is  just 
and  equitable,  which  may  be  allowed  to  her  in  real  or 
personal  property,  or  both,  or  in  money,  payable  either 
m  gross  or  in  installments ;  and  the  efiect  of  such  judg- 
ment shall  be  to  restore  to  the  wife  all  her  lands,  tene- 
ments, and  hereditaments  not  previously  disposed  of, 
and  to  vest  in  her  the  right  and  power  to  acquire,  hold, 
manage,  and  dispose  of  property,  money,  and  choses  iL 
action,  and  to  bring  and  maintain  suits  in  her  own  be 
half,  tree  from  the  control  or  interference  of  her  hus- 
band, unless  the  court,  for  good  cause,  vest  such  prop- 
erty or  powers  in  trustees,  for  her  use  and  benefit.  [51 
y.377,fll;  S.&C.514.] 

See  U  5699,  5702,  notes.    Lien  of  decree,  50  O.  S.  476. 

A  party  to  a  decree  for  alimony  may,  hy  an  original  peti- 
tion and  suit,  obtain  a  modification  of  such  former  decree, 
upon  proper  allegations  of  the  changed  condition  and  cir- 
cumstances of  the  parties,  43  0.  S.  499. 

g  6704.  Change  of  Tonne.  Upon  application  of  a 
party,  and  his  or  her  affidavit  that  a  fair  and  impartial 
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hearinf^  and  detennination  can  not  be  had  before  the 
court  m  which  a  petition  for  divorce  or  alimony  i^ 
filed,  a  change  of  venue  shall  be  allowed,  and  the  cause 
removed  to  anj  county  of  the  same  judicial  district  for 
hearing  and  determination.    [51  v.  377,  ?  13 ;  S.  &  C.  514.] 

i  5705.  Injunction  to  prevent  husband  from  diflpoting 
of  property,  etc.  A  married  woman  may  file  her  petition 
in  the  court  of  common  pleas,  setting  forth  that  her  hus- 
band, from  habitual  intemperance,  or  any  other  cause, 
is  about  to  waste  and  squander  the  property,  legal  or 
equitable,  money,  credits,  or  choses  in  action,  to  which 
she  is  entitled  in  her  own  right,  or  any  part  thereof,  or 
is  proceeding,  or  about  to  proceed,  fraudulently  to  con- 
vert the  same,  or  any  part  thereof,  to  his  own  use,  for  the 
purpose  of  placing  the  same  beyond  her  reach,  and  de- 
priving her  of  the  benefit  thereof,  and  the  court  may  en- 
join the  husband  from  disposing  of,  or  otherwise  inter- 
fering with,  such  property,  money,  credits,  or  choses  in 
action,  and  mav  appoint  a  receiver  to  manage  and  con- 
trol the  same  lor  the  benefit  of  the  wife,  and  may  also 
make  such  other  order  in  the  premises  as  it  deems  just 
and  proper ;  upon  the  filing  of  the  petition,  a  provisional 
injunction  may  be  allow^  as  in  other  cases,  with  or 
without  bond,  at  discretion ;  and  such  petition  shall  be 
filed  in  the  county  where  the  petitioner  resides,  and  the 
husband  made  a  party  defendant  in  the  same  manner  as 
in  the  case  of  a  petition  for  a  divorce.  [51  v.  377,  J  14; 
S.  &  C.  514.] 

i  5706.  Appeal.  No  appeal  shall  be  allowed  from 
any  judgment  or  order  oi  the  court  of  common  pleas 
under  this  chapter,  except  from  an  order  dismissing  the 
petition  without  final  hearing  (1),  or  from  a  final  order 
or  judgment  granting  or  reiusing  alimony  (2),  or  in 
cases  under  §  5705;  when  judgment  is  renderea  lor  both 
divorce  and  alimony,  the  appeal  shall  a^ply  only  to  so 
much  of  the  judgment  as  relates  to  the  alimony  (3);  and 
when  an  appeal  is  taken  by  the  wife«  she  shall  not  be  re- 
quired to  give  bond.    [75  v.  751 ;  54  v.  131,  ?  17.] 

1.  Order  requiring  father  to  pay  mother  monthly  stipend  for 
support  of  children  not  appealable,  51  O.  8. 1.  Appeal  lies  in 
cases  of  divorce  when  the  petition  is  dismissed  without  hearing, 
4  Bull  368 ;  it  did  not  lie  in  1846,  15  O.  404,  nor  in  1856,  6  O.  S.  64, 
nor  in  1859,  10  O.  S.  369.  2.  Appeal  lies  from  alimony  alone 
under  act  of  1857,  25  O.  8.  71,  but  not  from  alimony  pendente  lite. 
Id.  Where  a  petition  for  alimony  was  dismissed  on  final  hear- 
ing in  the  common  pleas,  the  case  was  not  appealable  to  the  dis- 
trict court  in  1867. 17  O.  S.  663.    8.  19  O.  S.  m. 
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CHAPTER  VII. 

DOWEB. 

i  5707.  How  heir  may  assign  dower.  When  the  lands 
of  a  deceased  person  are  not  incumbered  by  mortgage, 
or  by  judgment  obtained  against  such  decedent  during 
life,  the  heir,  or  guardian  of  any  heif  or  other  person 
haying  the  next  immediate  estate  of  inheritance,  may 
assign  to  the  widow  or  widower  dower  therein  by  writ- 
ing, under  his  hand,  particularly  describins  th%  same, 
which,  if  approved  in  writing  on  the  deed  of  assign- 
ment, by  the  probate  judge  of  the  county,  and  also  by 
the  probate  judge  of  the  county  appointing  such  guard- 
ian, and  accepted  by  the  widow  or  widower  in  writine 
thereon,  shall  be  a  good  assignment  in  law.    [86  v.  184.J 

Dower  of  widow  or  widower,  g  4188.  "  A  widow  or  widower 
who  has  not  relinquished  or  been  barred  of  the  same,  shall 
be  endowed  of  an  estate  for  life  in  one-third  of  all  the  real 
property  of  which  the  deceased  consort  was  seized  as  an 
estate  of  inheritance  at  any  time  during  the  marriage,  and 
in  one-third  of  all  the  real  property  of  which  the  deceased 
consort,  at  decease,  held  the  fee  simple  in  reversion  or 
remainder;  and  also  in  one-third  of  all  the  title  or  in- 
terest that  the  deceased  consort  had,  at  decease,  in  any 
reaf  property  heia  by  article,  bond,  or  other  evidence  of 
claim ;  and  the  widow  or  widower  may  remain  in  the  man* 
sion  house  of  the  deceased  consort,  free  of  charge,  for  one 
year,  if  dower  is  not  sooner  assigned ;  but  dower  shall  not 
be  assigned  to  any  widow  or  widower  in  any  real  property  of 
which  the  deceased  consort,  at  decease,  held  the  fee  simple  in 
reversion  or  remainder,  until  the  termination  of  the  prior 
estate." 

Conveyance  in  lieu  of  dotver,  etc.  g  4189  provides  for  a  con- 
veyance in  lieu  of  dower,  to  take  effect  on  grantor's  death, 
which,  if  accepted,  bars  the  grantee's  right  of  dower,  unless 
the  grantee  is  within  the  age  of  minority,  or  the  convey- 
ance is  made  during  marriage,  when  the  grantee  may  waive 
the  title  to  such  real  property  and  demand  dower. 

I  4190.  That,  when  such  conveyance  proves  defective, 
dower  may  be  demanded ;  g  4191,  that  she  shall  be  endowed  of 
so  much  of  the  residue  of  the  real  property  of  the  deceased 
consort  as  will  equal  that  from  which  such  widow  or 
widower  is  evicted :  g  4192,  that  adultery  bars  dower,  unless 
condoned ;  g  4193,  that  if  a  husband  or  wife  gives  up  any 
real  property  by  collusion  or  fraud,  or  lose  the  same  by  de- 
fault, the  widow  or  widower  may  recover  dower  in  the 
same ;  i  4194,  that  dower  is  forfeited  by  waste.  The  act  (84  v. 
1^5^  abolishes  the  estate  by  the  curtesy  saving  vested  rights. 

Under  decided  eases  a  widow  is  douodble  in  land  mortgaged  by 
husband  and  wife  when  the  mortgage  debt  is  paid,  16  O.  S.  193; 
28  O.  S.  503.  or  iu  entire  proceeds  afterpayment  of  mortgage  debt 
on  foreclosure,  40  O.  S,  391 ;  8  0. 8. 234  :  see  10  C.  C.  59 ;  82Bull  882 ; 
in  equity  of  redemption  owned  bv  husband  at  his  death,  1 D.  121 ; 
in  surplus  iu  foreclosures,  21  O.  s!  509 ;  27  O.  S.  4W,  512 ;  32  Id.  210; 
in  surplus  after  paying  charge  on  land  devised,  39  O.  S.  172 ;  dow- 
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able  io  wild  land,  S  O.  41&  Dower  is  allowed  only  to  widow  who 
was  wife  of  person  dying  at  the  time  of  his  death,  10  O.  S.  596 ;  20 
O.  S.  454;  9  Ball  I'/J.  unless  she  has  been  divorced  for  his  aggression, 
when  she  is  entitled  to  dower  if  she  sonrives  him,  though  she 
marries  again,  g  5699,  notes.  She  is  not  dowabie  in  lands  sold  for 
uxes,  8  O.  S.  430 :  in  dedicated  property.  3  O.  24 ;  in  stock  in  lail- 


In  trust  estates,  8  O.  412;  in  partnoship  lands  ol  insolvent  fifm. 
1  O.  535:  8  O.  328 ;  in  lands  of  which  husband  had  bat  a  vested 
remainder  in  fee  at  the  time  of  his  death,  and  of  which  the  free- 
hold had  not  then  terminated,  2  C.  C.  R.  135  (act  1843).  Lien  for 
purchase  money  is  superior  to  down.  22  0. 8.  ^5,  thouc;h  secured 
»y  mortgage,  9  O.  S.  331 ;  27  O.  8.  512:  1  D.  121;  2  C.  C.  TO;  4  Id. 
316 :  laim  prranted  for  school  purposes,  31  Bull  84. 

9Dower  is  barred  by  adultery,  g  4192;  by  divorce  for  wife's 
agKT^ion,  ^  5700  (but  not  by  such  divorce  in  foreign  state. 
10  O.  27);  by  joining  with  husband  in  granting  part  of  deed 
16 0. 191 ;  7  d  (Pt.  1)  194 ;  bv sale  by  alministrotoron  m^ 
fAge  ^husband  and  wife,  9  O.  15;  forfeited  for  waste,  21 
O.  H.d62:  barred  by  electing  to  take  under  husband's  will 
45  0.  8.  203:  7  C.  C.  338 ;  see  2  N.  P.  232.    It  is  not  barred  by  deed 
of  husband  and  wife  in  which  she  does  not  join  in  the  grant  or 
release  dower,  3  O.  8.  75 ;  nor  by  fraudulent  conveyance  of  her 
and  her  husband.  5  O.  8.  70;  23  O.  S.  294;  nor  by  foreclosure.  15 
O.  8^5 ;  nor  by  divorce  for  his  aggression,  3  5699,  though  she 
marries  again,  44  O.  8.  646 ;  eontra  10  O.  S.  596  (under  act  1824). 
Estoppel  to  claim  dower,  3  O.  5 ;  33  O.  a  155.    Waiver  of  pro- 
vision made  bv  husband  in  lieu  of  dower,  39  O.  8. 642     JHer 
year's  support  is  not  barred  by  a  provision  for  "  all  claims 
on  the  estate,"  Id.    Unassigned  dower  may  be  subjected  to 
payment  of  her  debts,  41  O.  8.  540.    Wife  dowabie  only  in 
portion  assigned  to  husband  in  partition,  27  Bull  195.    Re- 
lease of  contingent  right  of  dower  does  not  inure  to  benefit 
of  husband's  subsequent  judgment  creditors,  46  O.  8.  407. 
Where  she  joins  in  mortgage  with  her  husband  she  may 
have  the  value  of  her  contingent  right  of  dower  in  the  en- 
tire proceeds  ascertained  and  husband's  entire  interest  ex- 
hausted to  pay  the  debt  before  resorting  to  her  interest,  Id., 
see  4  C.  C.  296;  544.    Release  may  be  made  to  owner  of  fee 
but  not  to  a  stranger  or  one  who  has  parted  with  his  in- 
terest, 22  Bull  254.   When  a  necessary  party  in  foreclosure,  2 
C.  C.  70 ;  4  Id.  816.    Release  in  assignment  for  creditors  does 
not  Inure  to  assignee  in  bankruptcy,  20  Bull  401.    Husband 
may  subject  his  interest  in  wife's  property  for  his  support, 
6  C.  0. 491.  A  widow  electing  not  to  take  under  will  can  take 
nothing  by  virtue  of  the  bequests  made  to  her  by  the  will  in 
lieu  of  dower,  33  O.  8. 572.    When  dower  is  barred  by  a  legal 
jolntufe,  an  election  under  g  43  of  the  wills'  act  is  not  neces- 
sary to  entitle  the  widow  to  take  the  provisions  made  for 
her  io  her  husband's  will,  34  0. 8. 164.    Tax  sale,  9  C.  C.  647. 

§8708.  Fetition  for  dower.  A  widow  or  widower 
may  file  a  petition  for  dower  in  the  common  pleas  court, 
against  the  heir,  or  other  person  having  the  next  imme- 
diate estate  of  inheritance,  or  any  other  estate  or  interest 
therein,  setting  forth  the  right  thereto,  and  describing 
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the  tracts  of  land  in  which  dower  is  claimed ;  and  the 

ooart,  on  the  hearing,  shall  render  such  judgment  as  to 

it  appears  just  and  consistent  with  the  rights  of  all  the 

parties  interested  therein.    [86  v.  184;  8.  &  8.  310.] 

A  proceeding  by  a  widow  for  the  assignment  of  dower  Is  it 
eivil  action,  and  a  judgment  or  final  order  therein  may  be  ap- 
pealed from,  43  O.  S.  390;  contra,  S  Bull  787.  Grantee  of  de- 
ceased husband  and  those  holding  under  him  are  not 
estopped  to  deny  that  their  grantor  had  title,  3  O.  S.  844.  An 
answer  simply  denying  right  of  petitioner  to  the  dower 
claimed  is  insufficient,  10  O.  S.  501. 

i  0709.  Inoumbranoes  may  be  presented  by  orosi-peti- 
tion.  When  the  rights  of  a  lessee  or  lien-holder  are 
shown  to  the  court,  by  cross-petition  filed  before  judg- 
ment, such  rights  and  liens  shall  be  regarded  by  the 
court;  and  no  inequality  shall  be  allowed,  or  any  injus- 
tice done,  to  any  such  lessee  or  lien-holder.  [22  y.  135, 
810;  S. AC. 520.] 

"When  the  vendor  of  a  tract  of  land  having  a  lien  for  the 
purchase  money,  obtains  a  Judgment  upon  which  the  land 
Is  sold  for  a  sum  sufficient  to  pay  the  whole  amount,  the 
lien  does  not  pass  to  the  purchaser  of  the  land  so  as  to  en- 
able him  to  set  it  up  against  the  widow's  estate  of  dower, 
but  is  extinguished  by  the  sale  on  execution,  1 0.  99. 

i  5710.  Proceedings  when  land  lies  in  diflbrent  conn- 
ties.  When  the  lands  lie  in  several  counties  the  peti- 
tion may  be  filed  in  any  county  wherein  a  part  oi  the 
estate  is  situated,  and  the  common  pleas  court  of  such 
county  shall  have  complete  jurisdiction,  and  may  order 
the  whole  dower  of  such  widow  or  widower  to  be  as- 
signed in  any  one  or  more  of  such  counties,  and  out  of 
any  one  or  more  of  such  tracts  of  land,  if  the  same  may 
be  done  without  prejudice  to  the  rights  of  any  person 
claiming  title  to  or  holding  a  lien  on  such  land.  [86  v. 
184.] 

§6711.  Proceedings  in  case  of  death  before  assign- 
ment. When  the  plaintiff  dies  before  the  assignment 
of  dower,  or  before  entr^  of  the  final  judgment,  the 
action  may  be  revived  m  the  name  of  the  executor 
or  administrator  (1);  the  court  shall  proceed  to  hear  and 
determine,  if  not  before  decided,  whether  the  plaintiff 
would  have  been  entitled  to  dower  in  such  action ;  if  it 
be  found  that  the  plaintiff  would  have  been  so  entitled, 
the  court  shall  adjudge  in  favor  of  such  executor  or 
administrator  a  sum  equal  to  one-third  of  the  rental 
value  of  the  real  estate  in  which  it  is  found  the  j^laint- 
iff  would  have  been  entitled  to  dower,  from  the  time  of 
filing  the  petition  until  death,  after  deducting  one-third 
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of  the  necessary  expenses;  and  the  sam  so  adjudged  in 
favor  of  such  executor  or  administrator  shall  be  a  lien 
upon  the  real  estate  in  which  such  plaintiii'  would  haye 
been  entitled  to  dower,  and  its  payment  may  be  enforced 
by  sale  aS  upon  execution.    [86  v.  1 84.] 

1.  2  Bull  76.    Formerly  the  right  ceased  with  her  death,  14  O. 
20;  866  44  0.  8.645.661. 

i  5713.  Appointment  of  oommissioners  to  assign  dower. 
When  dower  is  adjudged,  the  court  shall  appoint  three 
judicious,  disinterested  men  of  the  county  in  which  the 
action  is  pending,  who  are  not  of  kin  to  either  of  the  par- 
ties interested,  to  be  commissioners,  and  issue  its  order 
to  the  sheriff  of  that  county,  commanding  him  that,  by 
the  oaths  of  the  commissioners,  which  may  be  adminis- 
tered by  him,  he  cause  to  be  set  off  and  assigned  such 
dower  to  the  plaintiff,  in  the  manner  set  forth  in  the 
judgment.    [54  v.  27,  §  12 ;  38  v.  37,  ?  1 ;  S.  &  C.  621, 522.] 

The  value  is  to  be  estimated  as  of  the  time  of  assicrnment.  in- 
cluding improvementB  made  by  the  heir,  10  O.  498;  excluding 
improvements  made  by  purchasers,  6  O.  76 ;  8  O.  418 ;  4  W.  L.  J. 
540;  fees  of  commissioners,  see  g  1300. 

2  5713.  Proceedings  upon  return  of  assignment  of  dower. 
The  commissioners  and  sheriff  shall  in  all  things  obey 
the  order,  and  return  their  proceedings  thereon  to  the 
court  at  such  time  as  the  court  appoints ;  if  the  court 
approve  the  assignment,  it  shall  be  entered  on  the 
records  thereof,  and  shall  be  thenceforth  valid  and 
effective  in  law;  and  execution  shall  thereupon  be 
issued,  directing  the  sheriff  of  the  county  to  put  the 
widow  or  widower  in  full  possession  of  the  dower  as- 
signed.   [86  V.  185;  S.  &  C.  521.] 

2  5714.  Assignment  of  dower  when  estate  indiTiiiUe. 
When  an  estate  of  which  a  widow  or  widower  is  dowa- 
ble  is  entire,  and  no  division  thereof  can  be  made  by 
metes  and  bounds,  dower  shall  be  assigned  as  of  a  third 
part  of  the  rents,  issues,  and  profits  thereof,  to  be  com- 
puted and  ascertained  by  the  commissioners.  [86  v.  185; 
29  V.  249,  §14;  8.  &C.521.] 

1 5714a.  Proceedings  when  estate  consists  of  timber  or 
other  unimproved  lands.  When  an  estate  of  which  a 
widow  or  widower  is  dowable,  or  in  which  a  widow  or 
widower  owns  a  dower  or  curtesy  interest  heretofore 
assigned  to  or  vested  in  her  or  him,  consists,  in  whole 
or  parti  of  timber  lands  or  other  unimproved  lands  or 
lots,  commissioners,  appointed  as  hereinbefore  pro- 
vided, shall  return  to  the  court  a  true  appraisement 
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of  such  lands  in  money,  and  also  a  true  appraisement 
of  the  annual  rental  value  thereof,  and  if  it  shall  ap< 
pear  to  the  court,  upon  the  hearing  of  such  report, 
that  the  assignment  of  dower  or  curtesy  in  such  lands, 
either  by  metes  and  bounds  or  as  of  the  rents,  issaes 
and  profits,  can  not  be  or  has  not  been  made  so  as  to 
provide  such  .widow  or  widower  with  an  income  from 
the  lands  or  lots  so  charged,  commensurate  with  the 
value  of  the  same, as  fixed  and  determined  by  said  com- 
missioners, the  court  shall  determine  the  value  of  such 
dower  or  curtesy  in  money,  and  make  an  order  direct- 
ing the  sheriff  toad  vertise'and  sell  the  lands,  so  charged 
with  dower  or  curtesy,  or  so  much  thereof  as  may  be 
necessary,  as  upon  execution  ;  provided,  said  sheriff 
shall  not  be  required  to  cause  such  lands  to  be  ap- 
praised, but  the  value  thereof  as  returned  by  said  com- 
missioners shall  be  taken  as  the  appraised  value  there- 
of, and  such  lands  shall  not  be  sold  for  less  than  two- 
thirds  of  such  appraised  value ;  upon  the  confirmation 
of  such  sale  the  court  shall  order  the  payment  to  such 
widow  or  widower  out  of  the  moneys  arising  from  such 
sale,  the  value  of  such  dower  or  curtesy  so  fixed  and 
determined ;  provided,  further,  the  person  or  persons 
owning  such  lands  or  lots  so  charged,  may  at  tne  time 
the  order  for  the  sale  of  said  lands  is  made  as  afore- 
said, elect  to  pay  to  such  widow  or  widower  the  value 
of  said  dower  or  curtesy,  and  if  such  payment  be  made 
within  ten  days  or  such  further  reasonable  time  as  the 
court  may  grant,  not  exceeding  ninety  days  from  such 
election,  the  court  shall  make  a  decree  divesting  such 
widow  or  widower  of  any  interest  by  way  of  dower  or 
curtesy  in  said  lands,  and  any  widow  or  widower  own- 
ing a  dower  or  curtesy  interest  in  timber  lands  or  other 
unimproved  lots  or  lands  heretofore  assigned  to  or 
vested  in  him  or  her,  may  maintain  an  action  for 
relief  in  accordance  with  this  section.    [92  v.  314.] 

$  5716.  Dower  dnring  pendenoy  of  aotion.  The  com- 
missioners shall,  after  they  have  set  off  and  assigned 
dower,  make  a  just  and  true  appraisement  of  the  yearly 
value,  after  deducting  necessary  expenses,  of  the  real 
estate  in  which  the  widow  or  widower  is  entitled  to 
dower,  estimating  such  value  from  the  day  of  tiling  the 
petition  to  the  day  of  assignment  of  dower,  and  make 
return  of  such  appraisement  and  assignment,  and  the 
court  shall  adjudge  the  payment  of  one-third  of  the 
whole  sum  so  returned,  to  the  widow  or  widower  out  of 
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the  real  estate  not  covered  by  the  dower,  upon  which 
jadgment  execution  may  issue;  but  nothing  herein  con- 
tained shall  be  so  construed  as  to  require  execution  to 
be  issued  against  such  of  the  defendants  in  dower  as  are 
minors ;  but  in  all  such  cases  the  dower  shall  operate  as 
a  lien  upon  the  real  estate,  for  their  proportion  of  the 
judgment,  until  the  same  is  fully  paid.  [86  v.  185 :  41  y. 
6,  §1;  8.  AG.  522.] 

Rents,  Issues,  and  profits  should  be  estimated  as  of  the  time 
the  action  is  brought,  1  D.  527:  commissioners  re-appoioted.  Id. 
Assignment  subject  to  deduction  for  taxes  and  repairs,  but  not 
lor  water  rents  or  insurance,  25  O.  S.  557. 

Where  a  petition  for  an  assignment  of  dower  is  filed,  and 
afterward,  before  a  decree  is  entered,  the  property  is  dlyided 
between  the  defendants,  the  dower  may  be  charged  on  ^e 
whole  lot,  I D.  527. 

i  5716.  Certain  improTementB  to  be  ezoluded  in  eati- 
mating  yearly  yalne.  The  commissioners,  in  making 
the  appraisement  of  the  yearly  value  of  the  real  estate 
provided  for  in  the  last  section,  shall  exclude  all  perma- 
nent or  valuable  improvements  made  thereon  after  the 
deceased  consort  of  such  widow  or  widower  ceased  to  be 
the  owner  thereof.    [86  v.  185 ;  41  v.  6,  J  2 ;  8.  &  0.  522.] 

i  5717.  Minor  heir  not  to  be  prejndiced  by  oollasivo 
aaaignment  of  dower.  If,  during  the  minority  of  an 
heir,  dower  be  assigned  to  a  widow  or  widower  not  en- 
titled thereto,  or  if  the  same  was  recovered  by  the  de- 
fault, fraud,  or  collusion  of  the  guardian,  such  heir  may, 
on  coming  of  age,  have  an  action  against  such  widow  or 
widower  to  recover  the  lands  wrongfully  awarded.  [86 
V.  186.] 

{  5718.  Costs.  If  resistance  be  made  to  the  petition 
of  a  person  claiming  dower,  and  the  court  find  that  such 
person  is  entitled  to  dower  as  claimed  in  the  petition, 
the  defendant  so  resisting  shall  be  required  to  pay  all 
costs  of  the  suit;  but  if  no  resistance  be  made,  the 
plaintiff  shall  pay  one-third  of  the  costs,  and  the  legal 
owner  of  the  real  estate  shall  pay  two-thirds  thereoL 
[86  V.  185.] 

§6719.   Election  of  widow  or  widower  to  be  endowed 

out  of  proceeds  of  sale.  In  actions  for  partition,  when 
the  estate  can  not  be  divided  and  is  ordered  to  be 
sold,  and  in  actions  for  the  sale  of  real  estate  by  ex- 
ecutors, administrators,  guardians  and  assignees,  act- 
ing under  a  general  assignment  for  the  benefit  of 
creditors,  and  in  all  other  actions  and  proceedings 
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wherein  the  court  may  order  the  sale  of  real  estate 
to  satisfy  any  judgment  or  decree,  the  widow  or  wid- 
ower of  any  decedent,  who  has  a  dower  interest 
therein,  being  a  party,  may  file  an  answer,  and  waive 
the  assignment  of  dower  bv  metes  and  bounds,  and 
ask  to  have  the  same  sold  free  of  dower,  and  to  have 
allowed,  in  lieu  thereof,  such  sum  of  money  out  of 
the  proceeds  of  the  sale  as  the  court  deems  the  just 
and  reasonable  value  of  the  dower  interest  therein. 
[91  v!  35.] 

If  she  receives  her  dower  from  the  proceeds  of  the  sale,  she  is 
estopped  to  claim  dower  In  the  land  sold,  22  O.  S.  333.  Court 
will  protect  widow's  interest  in  default  for  answer,  1  O.  S.  298. 

X®S^^/o'^,,y?«^  superior  to  dower,  32  O.  8.  210.    See  Assignee,  31 

V.  B.  158  (1877). 

i  6720.  Sleotion  bj  answer  a  reloate  of  dower  to  pur- 
oliaier.  The  answer  of  the  widow  or  widower  shall  have 
the  same  force  and  effect,  and  shall  be  taken  and  held 
to  be,  in  all  renpects,  as  a  deed  of  release  to  the  pur- 
chaser of  such  estate  of  the  dower  interest  therein  of 
such  widow  or  widower.    [86  v.  186.] 

{6781.  Onardian  of  insane  person  may  eleet  for. 
The  guardian  of  a  widow  or  widower  who  has  been 
adjudged  insane  mapr  appear  and  answer  for  sucli  Insane 
person  in  such  action,  subject  to  the  approval  of  the 
court  in  which  the  action  is  pending ;  and  the  answer  of 
the  guardian  shall  have  the  same  mrce  and  effect  as  if 
the  widow  or  widower  answered  personally;  but  the 
ffuardian  shall  be  liable  to  the  widow  or  widower,  or  the 
heirs,  for  all  damage  or  loss  sustained  by  his  fraud  or 
collusion,  notwithstanding  the  approval  of  the  court. 
[86  V.  186.] 

{  5722.  Petition  to  disoharge  land  of  dower  of  iniane 
person.  A  person  owning  real  property  in  this  state,  in- 
cumbered by  the  contingent  or  vested  right  of  dower  of 
an  insane  person,  may  apply,  by  petition,  to  the  court  of 
coinmon  pleas  of  the  county  in  which  the  real  estate,  or 
any  part  thereof  is  situate,  making  defendants  thereto 
such  insane  person,  and  also  the  husband  or  wife  and 
guardian,  if  such  person  has  either  or  both,  for  leave  to 
sell  all  or  any  part  thereof,  discharged  and  unincum- 
bered of  such  contingent  or  vested  right  of  dower,  which 
petition  shall  set  forth  the  insanity  of  the  person,  to- 
gether with  a  description  of  the  land  proposed  to  be 
sold ;  the  court  shall  thereupon  appoint  a  committee  of 
six  competent  men,  of  whom  at  least  three  are  physi- 
cians, who  shall,  under  oath,  inquire  into  the  fact  of  the 
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insanity  of  such  person,  and  shall  hear  testimony  to  be 
prodnoed  by  the  hnsband,  wife  or  guardian,  or,  u  there 
IS  no  such  guardian,  by  a  guardian  ad  litan,  to  be  ap- 
pointed by  Uie  court  in  the  action ;  and  the  committee 
shall,  at  any  term  of  such  court,  make  a  report  in  writ- 
ing of  the  result  of  their  investigation,  signed  by  the 
members  thereof.    [86  v.  186.] 

}6788.  Appraisement  when  person  fouid  iuaae.  II 
the  committee  report  unanimously  that  such  person,  in 
their  opinion,  is  permanently  insane,  the  court  shall  ap- 
point three  judicious  freeholders  to  appraise  the  real 
estate  described  in  the  petition,  whether  the  same  is  in 
one  or  several  counties,  who  shall  report  in  writing  the 
value  of  each  tract     [86  v.  186.] 

i  0734.  Id.  Proceedings  on  report  of  value  to  court. 
Upon  the  filing  of  such  report  the  court  may  direct  such 
petitioner  to  convey,  by  good  and  sufficient  deed  of  con- 
veyance, to  the  insane  person,  to  be  held  by  such  person 
in  fee,  such  proportion  ol  the  real  estate  described  in 
the  petition  as  shall  to  the  court  seem  just  and  proper,  or 
the  court  may  assign  to  such  insane  person,  to  be  held 
by  such  person  durine  life,  after  the  death  of  the  hus- 
band or  wife  of  such  insane  person,  such  proportion  of 
the  real  estate  described  in  the  petition  as  shidl  to  the 
court  seem  just  and  proper,  for  the  support  of  such  insane 
person,  or  the  court  may  order  the  petitioner  to  invest 
an  amount,  to  be  by  it  fixed,  in  the  stock  of  a  company, 
or  stocks  created  by  the  laws  of  this  state,  as  by  the  court 
mav  be  designated,  the  profits  and  dividends  arising  from 
such  investment  to  be  applied  to  the  support  and  main- 
tenance of  the  insane  ^person  after  the  death  of  the  hus- 
band or  wife  of  such  insane  person ;  and  the  petitioner 
mav,  upon  his  compliance  with  the  order  of  the  court, 
sell  all  the  real  pro|)erty  the  petitioner  is  possessed  of, 
described  in  the  petition,  free  and  unincumbered  of  the 
contingent  or  vested  right  of  dower  of  such  insane  per- 
son.   [86  V.  186.] 

}  67S5.  How  dower  of  iniane  person  barred.  When 
the  husband  or  wife  of  an  insane  person  conveys  any 
real  estate  in  this  state,  in  which  sucn  insane  person  has 
a  contingent  or  vested  right  of  dower,  by  virtue  of  such 
ownership  of  the  husband  or  wife  or  otherwise,  and  the 
insane  person  does  not  join  the  husband  or  wife  in  such 
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conyejance,  the  hasband  or  wife  may  apply  by  petition 
to  the  court  of  common  pleas  of  the  county  in  which 
the  insane  husband  or  wife  resides,  or,  if  the  insane 
husband  or  wife  resides  out  of  the  state,  then  in  the 
county  in  which  the  real  estate  is  situate,  for  leave  to 
have  any  part  or  all  of  such  real  estate  so  conveyed  re- 
leased 01  the  dower  right  therein,  which  petition  shall 
set  forth  the  insanity  of  the  husband  or  wife,  and  a 
description  of  the  land  proposed  to  be  affected ;  to  which 
petition  the  insane  person,  the  guardian,  if  there  is  one, 
and  all  persons  in  interest,  shall  be  made  defendants, 
and  the  petition  shall  be  proceeded  in,  in  all  respects,  in 
the  manner  prescribed  in  the  three  preceding  sections, 
except  that  instead  of  ordering  the  petitioner  to  sell  the 
real  estate,  or  to  convey  or  assign  to  such  insane  person 
any  part  thereof,  the  court  shall  direct  the  petitioner  to 
make  such  investment  as  is  provided  in  the  preceding 
sections,  or  may  require  the  petitioner  to  secure  the 
amount  to  the  use  of  the  insane  person  by  mortgage  of 
unincumbered  real  estate  of  at  feast  double  the  value 
thereof ;  and  upon  compliance  by  the  petitioner  with  the 
order  of  the  court,  the  court  shall  enter  a  judgment  re- 
leasing and  discharging  the  real  estate  from  the  incum- 
brance of  such  contingent  or  vested  right  of  dower,  and 
shall  adjudge  the  holder  of  the  legal  title,  or  other  party 
liable,  to  pay  to  the  petitioner  any  sum  withheld  or  re- 
tained as  indemnity  against  such  dower  right.  [61  v.  99, 
H;  8.  AS.  440;  86  v.187.1 

§  5725a.  Beal  estate  may  be  conveyed  firee  firom  dower 
if  husband  or  wife  insane.  That  any  real  estate  or  in- 
terest therein,  coming  to  any  person  by  purchase  after 
the  husband  or  wife  of  such  person  is  adjudged  insane, 
and  is  an  actual  inmate  of  any  asylum  for  the  insane 
provided  by  the  state  may  be  conveyed  by  such  per- 
son, at  any  time  while  such  insane  husband  or  wife 
remains  an  inmate  of  any  such  asylum,  free  and  clear, 
from  any  dower,  right  or  expectancy  of  such  insane 
person,  and  dower  snail  not  attach  to  any  such  real 
estate  ooth  so  acquired  and  conveyed  during  said  time 
as  aforesaid  in  favor  of  such  insane  person,  and  the 
indorsement  upon  the  instrument  of  conveyance,  by 
the  superintendent  of  any  such  asylum  that  such 
husband  or  wife  is  an  insane  inmate  of  such  asylum 
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stating  when  received  therein,  signed  officially  by 
him,  shall  be  sufficient  evidence  of  the  fact  that 
such  husband  or  wife  is  such  insane  inmate  and 
such  indorsement  shall  be  a  part  of  such  instrument 
of  conveyance.    [87  v.  281.] 

CHAPTER  VIII. 

HABEAS  CORPUS. 

i  5726.  Who  entitled  to  the  writ.  A  person  unlaw- 
fully restrained  of  his  liberty,  or  a  person  entitled  to  the 
custody  of  another,  of  which  custody  he  is  unlawfully 
deprived,  may  prosecute  a  writ  of  habeas  corpus,  to  inquire 
into  the  cause  of  such  imprisonment,  restraint,  or  de- 
privation.   [29  V.  164,  §  1 ;  8.  &  C.  681.] 

The  state  courts  have  jnrisdiction  in  all  cases  of  imprison- 
ment, 6  O.  S.  55.  The  jurisdiction  extends  to  cases  of  yoid  com- 
mitments, 2  C.  S.  G.  R.  71;  to  inquiries  as  to  cause  of  detention 
in  the  house  of  refuge,  19  O.  S.  184 ;  but  not  to  inquiries  into  the 
title  of  an  officer,  21  O.  S.  610.  The  writ  can  not  be  used  as  a 
summary  process  to  review  or  revise  errors  or  irregularities  in 
the  sentence  of  a  court  of  competent  jurisdiction.  If  the  sen- 
tence is  not  void  absolutely,  a  T>etition  in  error  is  the  appropriate 
remedy, 7  0. 8.  81;  22  O.  S.  442;  1  D.  10;  25 O. S.  426;  2 C.  C. R.  168. 
A  petition  in  error  is  the  appropriate  remedy  to  reverse  an  order 
discharging  a  prisoner,  6  O.  S.  55,  and  the  remedy  where  a  pris- 
oner is  convicted  of  a  criminal  offense,  and  erroneously  sentenced 
to  excessive  imprisonment  therefor  by  a  court  of  competent  juris- 
diction, 25  O.  S.  426,  432.  Discharge  of  prisoner  by  this  writ 
based  on  the, pardon  of  the  .governor  is  not  impeachable  for 
fraud  in  obtaining  it,  89  O.  S.  377.  When  common  pleas  court 
has  decreed  the  custody  of  children  to  one  of  the  parties  on 
rendering  a  decree  for  divorce  a  probate  court  can  not  Interfere 
as  to  the  custody  by  kabeaa  corpvs  or  letters  of  guardianship,  15  O. 
8.  427.  When  district  court  may,  9  Bull  271.  Custody  of  infant 
child  awarded  to  mother.  25  Bull  327. 

i  57S7.  Who  may  giant  it.  The  writ  of  habeas  corpus 
may  he  granted  hy  the  supreme  court,  the  circuit  court, 
the  common  pleas  court,  the  prohate  court,  or  hy  a  judge 
of  either.  [82v.36;  29v.l64,§l;  51  v.  167,?3;  S.&a 
681, 1213.] 

The  supreme  court  will  act  only  in  exceptional  cases,  25 
O.  8.  440. 

2  6728.  Beqidsites  of  application  therefor.  Applica- 
tion for  the  writ  shall  he  hy  petition,  signed  and  verified 
either  by  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  for  him,  and  shall  specify : 

1.  That  the  person  in  whose  behalf  the  application  is 
made  is  imprisoned,  or  restrained  of  his  liberty. 
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2.  The  offioe,  or  name,  of  the  penon  by  whom  he  !■ 
confined  or  restrained ;  or,  if  both  are  unknown  or  un- 
certain, he  may  be  described  by  an  assumed  appellation ; 
and  the  person  who  is  eerred  with  the  writ  shall  be 
deemed  the  person  intended. 

3.  The  place  where  he  is  so  imprisoned  or  restrained, 
if  known. 

4.  A  copy  of  the  commitment  or  cause  of  detention  of 
such  person  shall  be  exhibited,  if  it  can  be  procured 
without  impairing  the  efficiency  of  the  remedy ;  or,  if 
the  imprisonment  or  detention  is  without  any  legal  au- 
thority, such  fact  shall  appear.  [29  y.  164,  il;  45  y. 
45,  K  4,  6 ;  S.  &  C.  681,  684-6.] 

In  cases  other  than  those  of  controyerted  custody,  the  allega- 
tion of  unlawful  "  restraint  of  liberty,"  or  words  of  precisely  the 
same  import,  is  essential  in  the  application  to  give  the  court 
jurisdiction.  The  defect  is  not  cured  oy  amendment,  nor  waiyed 
by  appearance  of  respondent  and  a  trial,  11  Bull  186. 

2  6729.    When  the  writ  will  not  be  allowed.    If  it  a^ 

pear  that  the  person  alleged  to  be  restrained  of  his 

liberty  is  in  custody  of  an  officer  under  process  issued 

by  a  court  or  magistrate,  or  by  virtue  of  the  judgment 

or  order  of  a  court  of  record,  and  that  the  court  or 

magistrate  had  jurisdiction  to  issue  the  process,  render 

the  judgment,  or  make  the  order,  the  writ  shall  not  be 

allowed;  or,  if  the  jurisdiction  appear  after  the  writ  is 

allowed,  the  person  shall  not  be  discharged  by  reason  of 

any  informality  or  defect  in  the  process,  judgment,  or 

order.    [29  y.  164,  §  1 ;  32  y.  23 ;  S.  &  C.  681, 684.] 

See  g  5726,  notes.  If  it  appear  that  the  court  issuing  the  pro- 
cess had  jurisdiction  to  do  so,  the  writ  ought  not  to  be  allowed 
even  if  there  be  informality  or  defect  in  the  proper  judgment 
or  order,  2  G.  C.  163.  If  the  court  had  jurisdicuon  to  render  the 
judgment  and  issue  the  process,  the  fact  that  the  mittimus 
does  not  properly  describe  the  offense,  or  allege  that  the  act 
was  vdlifu^  done  will  not  authorize  the  court  to  discharge  the 
relator,  3  C.  G.  10.  Employees  of  a  corporation  arrested  for  con- 
tempt of  court  for  the  violation  of  an  order  against  the  corpo- 
ration, where  the  court  has  no  jurisdiction  to  make  the  order, 
may  be  released  on  habeas  corpus,  5  G.  C.  207.  In  a  proceeding  in 
haSeas  corpus  evidence  may  be  given  to  prove  the  want  of  juris- 
diction in  the  court  to  make  the  order.    Id.   See  8  G.  G.  324. 

i  5780.  When  the  writ  must  bo  gruitod.  A  court  or 
Judge  authorized  to  grant  the  writ  must,  when  a  petition 
therefor  is  presented,  if  it  appear  that  the  writ  ought  to 
issue,  grant  the  same  forthwith.  [29  y.  164,  il;  B.&C. 
681.3 
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{  6781.  Who  to  isine  the  writ,  and  when.  The  writ, 
upon  its  allowance,  shall  be  issued  forthwith,  bj  the 
clerk  of  the  court  whereof  the  person  who  granted  it  is 
a  judge,  under  the  seal  of  such  court ;  or,  in  case  of  emer- 
gency, such  judge  may  issue  the  writ  under  his  own 
hand,  and  may  depute  any  officer  or  person  to  serve  it. 
[29  V.  164,  2  1 ;  S.  &  C.  681.] 

{  6782.  How  prisoner  may  be  designated.  The  person 
to  be  produced  shall  be  designated  by  his  name,  if 
known,  and  if  not  known,  or  uncertain,  he  may  be  de- 
scribed in  any  other  way  so  as  to  make  known  who  is 
intended.    [45  v.  45,  §  6 ;  8.  &  C.  685.] 

2  6788.  Beqnisites  of  writ  in  certain  eaaes.  In  case  of 
confinement,  imprisonment,  or  detention  by  an  officer, 
the  writ  shall  be  directed  to  him,  and  shall  cemmand 
him  to  have  the  body  of  such  person  before  the  court  or 
judge  designated  in  the  writ,  at  a  time  and  place  therein 
specified.    [45  v.  45,  U ;  S.  <&  C.  684.] 

2  6784.  Form  of  writ  when  prisoner  not  in  onitody  of 
an  officer.  In  case  of  confinement,  imprisonment,  or  de- 
tention by  a  person  not  an  officer,  the  writ  shall  be  in 
tke  form  following : 


The  State  op  Ohio, County, 

T9  the  sheriff  of  our  several  counties^  greeting : 

We  command  you  that  the  body  of ,  of ,  by 

,  of ,  imprisoned  and  restrained  of  his  liberty, 

as  it  is  said,  you  take  and  have  before ,  a  judge  of  our 

court,  or,  in  case  of  his  absence  or  disability,  before 

some  other  judge  of  the  same  court,  at ,  forthwith  to  do 

and  receive  what  our  said  judge  shall  then  and  there  consider 

^ concerning  him  in  his  behalf;  and  summon  the  said 

then  and  there  to  appear  before  our  said  judge,  to  show 

the  cause  of  the  taking  and  detention  of  the  said . 

[SEAL.]   Witness  — ,  at  — ,  this  —  day  of  ,  in 

the  year . 

[45  v.  45, 2  1 ;  S.  &  C.  684.] 

2  6786.  How  and  where  writ  may  be  served.  The  writ 
may  be  served  in  any  county,  by  the  sheriff  of  the  same 
or  any  other  county,  or  by  a  person  deputed  by  the  court 
or  judge.    [45  v.  45,  §  2  ^  S.  &  C.  684.] 

{6786.  How  exeonted  and  returned.  The  officer  or 
person  to  whom  the  writ  is  directed  shall  convey  the 
person  so  imprisoned  or  detained,  and  named  in  the 
writ,  before  tne  jud^  allowing  the  writ,  or,  in  case  of 
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his  absence  or  disabillly,  before  some  other  Judge  of  the 
same  court,  on  the  day  specified  in  the  writ ;  and  he  shall 
make  due  return  of  the  writ,  together  with  the  day  and 
cause  of  the  caption  and  detention  of  such  person,  ac- 
cording to  the  command  thereof.  [29  v.  164,  J  2 ;  8.  &  C. 
682.] 

Refusal  to  make  return  is  a  contempt,  1  W.  L.  J.  168.  Man- 
damus is  the  remedy  when  officer  refuses  to  take  prisoner  before 
commiseloner  of  insolvents,  19  O.  S.  581. 

§  6737.  When  it  may  be  returned  to  another  jndge  or 
oourt.  When  the  writ  is  issued  by  a  court  in  session,  if 
the  court  has  adjourned  when  the  same  is  returned,  it 
shall  be  returned  before  any  judge  of  the  same  court; 
and  when  the  writ  is  returned  before  one  judge,  at  a 
time  when  the  court  is  in  session,  he  may  adjourn  the 
case  into  the  court,  there  to  be  heard  and  determined. 
[45  V.  45,  J  3 ;  S.  &  C.  684.] 

}  5738.  What  shall  be  stated  in  the  retnm  of  the  writ. 
When  the  person  to  be  produced  is  imprisoned  or  re- 
strained by  an  officer,  the  person  who  makes  the  return 
shall  state  therein,  and  in  other  cases  the  person  in 
whose  custody  the  prisoner  is  found  shall  state,  in  writ- 
ing, to  the  court  or  judge  before  whom  the  writ  is  re- 
turnable, plainly  ana  unequivocally : 

1.  Whether  he  has,  or  has  not,  the  party  in  his  custody 
or  power,  or  under  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  un- 
der restraint,  he  shall  set  forth,  at  large,  the  authority, 
and  the  true  and  whole  cause,  of  such  imprisonment  and 
restraint,  with  a  copy  of  the  writ,  warrant,  or  other  proc- 
ess, if  any,  upon  wmch  the  party  is  detained. 

3.  If  he  has  had  the  party  in  his  custody  or  power,  or 
under  restraint,  and  has  transferred  such  custody  or  re- 
straint to  another,  he  shall  state,  particularly,  to  whom, 
at  what  time,  for  what  cause,  and  by  what  authority, 
such  transfer  was  made.    [45  y.  45,  ^  6.] 

In  habeca  corpus  the  petition  and  return,  if  they  raise  a  ma- 
terial issue  of  fact  are  such  pleadings  that  that  issue  may  be  de- 
termined in  that  action.  3  C.  C.  263.  A  return  by  the  respond- 
ent that  she  has  not  had  the  custody  or  control  of  the  body 
sought,  thereby  denying  the  allegations  of  the  petition,  raises 
such  an  issue,  Id.  The  hearing  in  such  case  is  not  defeated  by 
the  fact  that  the  person  whose  body  is  sought  to  be  obtained  is 
not  found  by  the  sheriff,  Id. 
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2  6739.  The  retnm  muit  be  signed  and  sworn  to.  The 
return  or  statement  shall  be  sifirned  by  the  person  who 
makes  it;  and  it  shall  also  be  sworn  to  by  him,  unless  he 
is  a  sworn  public  officer,  and  makes  the  return  in.  his 
official  capacity.    [45  v.  45,  §  7 ;  S.  <&  C.  685.] 

26740.  A^joomment  of  cause.  The  court  or  judge 
to  whom  the  writ  is  returned,  or  the  court  into  which  it 
is  adjourned,  may,  for  good  cause  shown,  continue  the 
cause,  and  shall  make  such  order  for  the  safe-keeping  of 
the  person  imprisoned  or  detained  as  the  nature  of  the 
case  requires.    [45  v.  45,  3  9 ;  S.  &  C.  685.] 

2674L  When  prisoner  must  be  discharged.  When 
the  judge  has  examined  into  the  cause  of  caption  and 
detention  of  the  person  so  brought  before  him,  and  is 
satisfied  that  he  is  unlawfully  imprisoned  or  detained, 
he  shall  forthwith  discharge  him  from  confinement.  On 
such  examination  the  judge  may  disregard  matters  of 
form  or  technicalities  in  any  mittimus  or  order  of  com- 
mitment by  a  court  or  officer,  authorized  to  commit  by 
law.    [78  V.  113 ;  29  v.  164,  2  3]    3  C.  C.  R.  10. 

2  6742.  When  prisoner  may  he  committed  or  let  to 
bail.  When  the  person  is  con&ied  or  detained  in  a  legal 
manner,  on  a  charge  of  havinff  committed  a  crime  or  of- 
fense which  is  bailable^  the  judge  shall,  at  his  discretion, 
recommit  him,  or  let  him  to  bail ;  if  he  be  let  to  bail,  the 
judge  shall  cause  him  to  enter  into  a  recognizance,  with 
sufficient  surety,  in  such  sum  as  he  deems  reasonable, 
the  circumstances  of  the  prisoner,  and  the  nature  of  the 
offense  charged,  considered,  conditioned  for  his  appear- 
ance at  the  court  where  the  offense  is  properly  cogni- 
zable; the  judge  shall  certify  his  proceedings,  together 
with  the  recognizance,  forthwith,  to  tiie  proper  court; 
and  if  the  person  charged  fail  to  enter  into  such  recogni- 
zance, he  shall  be  committed  to  prison  by  the  judge.  [SH^ 
y.  164,  23;  8.&C.682.] 

2  6748.  When  prisoner  must  he  committed.  If  it  ap- 
pear that  the  prisoner  was  committed  by  a  judge  or  jus- 
tice, and  is  plainly  and  specifically  charged  in  the  war- 
rant of  commitment  with  a  felony  the  punishment 
whereof  is  capital,  he  shall  not  be  removed,  discharged, 
or  bailed.    [29  v.  164,  2  8 ;  S.  &  C.  683.] 

2  6744.  When  the  return  is  eyidenoe,  and  when  only  a 
plea.    If  it  appear  that  the  prisoner  is  in  custody  unaer 
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a  warrant  or  commitment  in  pursuance  of  law,  th  re- 
turn shall  be  considered  prima  facie  eyidence  of  the 
cause  of  detention;  but  if  he  is  restrained  of  hisliber^ 
by  any  alleged  private  authority,  the  return  of  the  wnt 
shall  be  considered  only  as  a  plea  of  the  facts  therein 
set  forth,  and  the  party  claiming  the  custody  shall  be 
held  to  make  proof  of  such  facts;  and  upon  the  final 
disposition  of  any  case,  the  court  or  judge  shall  make 
•nch  order  as  to  costs  as  the  case  requires.  [46  y.  46,  {  8.] 

3C.  C.  R.  283:  390.  8.  378:  42  O.  8.  111. 

2  6745.  Penalty  upon  olark  for  refbial  to  isfue  the  writ 
If  a  clerk  of  a  court  refuse  to  issue  the  writ,  after  allow- 
ance thereof,  and  demand  therefor,  he  shall  forfeit  to  the 
party  aggrieved  the  sum  of  five  hundred  dollars.  [29  t. 
164,2^;  B.&C.682.] 

i  6746.  Penalty  for  disoboyiBg  the  writ.  A  person  to 
whom  a  writ  Is  directed,  who  neglects  or  refuses  to  obey 
or  make  return  of  the  same  according  to  the  command 
thereof,  or  makes  a  false  return  thereof,  or  who,  upon 
demand  made  by  the  prisoner,  or  any  person  on  his  be- 
half, refuses  to  deliver  to  the  person  demanding,  within 
six  nours  after  the  demand  therefor,  a  true  copy  of  the 
warrant  of  commitment  and  detainer  of  the  prisoner, 
shall,  for  the  first  ofiense,  forfeit  to  the  party  aggrieved 
two  hundred  dollars,  and  for  the  second  offense  four  hun- 
dred dollars,  and,  if  an  officer,  shall  be  incapable  of 
holding  his  office.     [29  v.  164,  H ;  S.  &  G.  682.] 

2  6747.  Persons  enlarged  npon  the  writ  not  to  be  again 
imprisoned.  A  person  who  is  set  at  large  upon  a  writ 
shall  not  be  again  imprisoned-f  or  the  same  offense,  unless 
by  the  legal  order  or  process  of  the  court  wherein  he  is 
bound  b^  recognizance  to  appear,  or  other  court  having 
jurisdiction  oi  the  cause  or  offense ;  and  a  ^rson  who 
knowingly,  contrary  to  the  provisions  of  this  chapter, 
recommits  or  imprisons,  or  causes  to  be  recommitted  or 
imprisoned,  for  the  same  offense,  or  pretended  offepse, 
any  person  so  set  at  large,  or  knowingly  aids  or  assists 
therein,  shall  forfeit  to  the  party  aggrieved  five  hundred 
dollars^  notwithstanding  any  colorable  pretense  or  vari- 
ation m  the  warrant  or  commitment  [29  t.  164,  2  6; 
8.  &  C.  682.] 

2  6748.    Prisoner  not  to  be  removed  firom  onitody  of 
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one  officer  to  aaotlier,  nnlew,  oto.  A  person  committed 
to  prison,  or  in  cnstodj  of  an  officer,  for  any  criminid 
matter,  shall  not  be  removed  therefrom  into  tne  custodj 
of  another  officer,  tin  less  by  legal  process,  or  the  prisoner 
be  deliyered  to  an  inferior  officer  to  carry  to  jail,  or,  by 
order  of  the  proper  court,  be  removed  from  one  place  to 
another  within  the  state  for  trial,  or  in  case  of  fire,  in- 
fection, or  other  necessity;  and  a  person  who,  after  such 
commitment,  makes,  signs,  or  countersigns  any  warrant 
for  such  removal  contrary  to  this  section,  shall  forfeit  to 
the  party  aggrieved  five  hundred  dollars.  [29  v.  164,  {  7 ; 
S.  &  S.  683.] 

i  5749.  Ko  person  to  be  sent  out  of  the  state  for  crime 
committed  in  the  state.  No  person  shall  be  sent  prisoner 
to  any  place  out  of  this  state  for  any  crime  or  ofiense 
committed  within  this  state.  [65  v.  165,  }  9;  8.  d(  S. 
387.] 

2  5750.  A  person  go  transported  may  have  an  aotion. 
A  person  so  imprisoned  may  maintain  an  action  for  false 
imprisonment,  against  the  person  by  whom  he  was  so 
imprisoned  or  transported,  and  against  a  person  who 
contrives,  writes,  signs,  seals,  or  countersigns  any  writing 
for  such  imprisonment  or  transportation,  or  aids  or  assists 
in  the  same,  or  against  any  of  them.  [65  v.  165,  2  9; 
8.  &  S.  387.] 

i  5751.  Record  of  writs.  Error,  etc.  The  proceedings 
upon  a  writ  of  habeas  corpus  shall  be  recorded  by  the 
clerks  respectively,  and  may  be  reviewed  on  error  as  in 
other  cases.    [45  v.  .45,  ?  10 ;  S.  &  C.  685.] 

62  O.  S.  260. 

i  5752.  •  Action  for  penalties.  Limitation,  The  penal- 
ties in  this  chapter  provided  may  be  recovered  by  the 
party  aggrieved,  his  executors  or  administrators,  against 
the  ofiender,  his  executors  or  administrators,  by  civil 
action  in  any  court  having  cognizance  of  the  same ;  but 
no  action  shall  be  brought  for  any  ofiense  against  the 
provisions  of  this  chapter  after  two  ^ears  after  the  ofiense 
18  committed,  except  in  cases  of  imprisonment  of  the 
party  aggrieved,  when  action  may  be  brought  within 
two  years  after  his  delivery  out  of  prison,  or  after  his 
decease,  if  he  die  in  prison.    [29  v.  164,  g  10 ;  S.  &  C.  683.] 

i  5753.  Fees  and  costs.  The  fees  of  officers  and  wit- 
nesses shall  be  taxed  by  the  judge,  on  his  retujrn  of  hiB 
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proceedings  on  the  writ,  and  shall  be  collected  as  part  of 
the  original  costs  in  the  case,  and  when  the  prisoner  is 
discharged  the  costs  shall  be  taxed  to  the  state,  and  paid 
out  of  the  county  treasury,  upon  the  warrant  of  the 
county  auditor;  but  no  officer  or  person  shall  have  the 
right  to  demand  payment  in  advance  of  any  fees  which 
he  is  entitled  to  by  virtue  of  the  proceedings,  when  the 
writ  is  demanded  or  issued  for  the  discharge  from  cus- 
tody of  a  person  confined  under  color  of  proceedings  in 
any  criminal  case ;  when  a  person  in  custody  by  virtue 
or  under  color  of  proceedings  in  any  civil  case  is  dis- 
charged, costs  shall  be  taxed  against  the  party  at  whose 
instance  he  was  so  in  custody ;  and  if  he  be  remanded 
to  custody,  costs  shall  be  taxed  against  him.  [45  v.  45, 
}  11 ;  S.  &  C.  685.] 
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CHAPTER  IX. 

PARTITION. 

I  5754.    Who  may  be  oompeUed  to  partition.    Tenants 

in  common,  and  coparceners,  of  any  estate  in  lands, 

tenements,  or   hereditaments   within    the   state,    may 

be  compelled  to  make  or  salTer  partition   thereof  in 

manner  hereinafter  prescribed.     [29  v.  254,  §  1 ;  S.  <&  C. 

893.] 

TUle.  A  right  of  entry  without  actual  seizin  will  entitle  a  party 
to  partition,  2  O.  S.  207.  In  a  statutory  proceeding  for  partition  a 
Tegal  title  in  the  demandant  is  necessary,  16  O.  S.  4l3 ;  2  O.  S. 
836;  34  0. 602.  If  his  title  is  equitable  merely,  the  proceedinsr 
should  be  under  the  code  for  an  equitable  partition,  and  the  de- 
fendant should  be  brought  into  court  by  process,  16  O.  S.  443. 
No  partition  was  allowed  when  the  title  was  in  controversy,  14 
O.  502;  7  Bull  267.  A  mistake  in  the  title,  however,  might  be 
corrected,  9  0. 170,  but  the  title  itself  may  be  tried  when  the 

f>roceeding  is  under  the  code,  33  O.  S.  128 ;  and  an  answer  deny- 
ng  plaintiff's  title  does  not  oust  the  court  of  jurisdiction,  27 
O.  S.  110;  41  Id.  81,  but  a  statutory  partition  operates  only  on 
the  possession,  and  does  not  create  any  new  title,  15  O.  S.  337;  2 
O.  8.  207;  and  when  parties  to  a  proceeding  for  partition  are 
made  such  by  publication  and  without  actual  notice,  they  are 
not  estopped  tnereb:^  from  setting  up  their  legal  title,  15  O.  S. 
337.  WhiDe  a  proceeding  in  partition  does  not  create  a  new  title, 
but  merely  dissolves  the  tenancy  in  common,  yet  if  in  amicable 

gartition  quit  claim  deeds  are  made  to  a  parcener  and  her 
usband  instead  of  to  her  alone,  he  takes  by  purchase,  45  O.  S. 
152, 168.  The  rule  that  no  new  title  is  created  by  partition  pro- 
ceedings does  not  apply  to  deliberate  conveyances  between  the 
narties  to  effect  amicable  partition,  especially  where  there  is  an 
independent  consideration  for  such  conveyances.  Therefore 
where  a  husband  and  wife,  tenants  in  common,  partition  the 
land  by  mutual  deeds  through  a  trustee  for  a  valuable  consid- 
eration the  rights  of  the  wife  in  her  land  are  to  be  determined 
by  the  law  as  it  was  at  the  date  of  the  conveyances,  39  O.  S,  516, 
525.    Improvements  by  co-tenants,  taxes,  34  Bull  119. 

Who  may  partition.  Neither  reversioners,  10  Rec.  491,  nor  re- 
maindermen, 9  O.  74,  are  entitled  to  partition,  but  the  owner 
of  a  life  estate,  who  also  owns  an  interest  in  remainder,  may 
have  partition,  11  O.  389;  2  O.  8.  207;  1  C.  C.  R.  38r;  see  16  O.  8. 
218;  and  the  existence  of  an  ordinary  lease  for  years  under 
which  the  tenant  is  in  possession,  paying  rent  to  the  owners  of 
the  fee,  is  no  obstacle  to  partition  among  such  owners,  16  Bull 
854.  Owners  of  a  railroad  can  not  have  partition,  38  O.  8.  614, 
nor  withdrawing  members  of  the  society  of  Separatists,  13  O.  8. 
144 ;  nor  shareholders  in  land  syndicate,  29  Bull  ^)3. 

A  civil  action.  Under  the  code  the  proceeding  is  a  civil  ac- 
tion, 33  O.  8. 128 ;  36  O.  8. 125 ;  41  O.  8.  81,  and  appealable,  29  0. 8. 
440 ;  31  O.  8.  53 ;  33  Id.  128.  It  was  appealable  under  the  act  of 
1852,  3  0. 8.  366,  but  not  under  the  act  of  1858,  unless  equitable 
relief  was  sought,  15  O.  8.  460;  21  O.  g.  527;  nor  in  18^  under 
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the  statute,  11 0. 254.  It  is  queried  whether  all  actions  for  par- 
tition are  not  now  appealable,  2  Ywle's  Pr.  et&.  8S5,  and  now 
so  held,  49  O.  S.  874;  6  C.  C.  477, 654;  7  C.  C.  338.  U.  S.  courtfl,  88 
Bull  56. 

MUceUaneotu.  The  regularity  of  proceedings  in  partition  can 
not  be  inquired  into  in  a  collateral  procaedlng,  10  O.  250;  14  O. 
228.  The  tact  that  two  actions  for  partition  were  prosecuted  at 
the  same  time  does  not  vitiate  the  regular  proceedings  in  the 
one  upon  which  the  partition  is  made,  7  O.  (Pt.  2)  118.  Pur- 
chaser from  a  tenant  m  common  can  not  throw  the  owner  of 
title  upon  later  purchasers,  9  O.  126.  Partition  of  land  held  in 
common  will  bind  the  owner  of  an  interest,  although  other  per- 
sons may  have  represented  his  right  in  the  partition  proceed- 
ings,  9  0. 170.  When  separate  interests  have  oeen  acquired  un- 
der an  erroneous  partition,  chancery  will  exercise  jurisdiction 
to  bring  all  parties  before  the  court,  18  O.  544.  Tenant  by  cur- 
tesy who  is  a  party  to  a  partition  proceeding,  and  who  fails  to 
set  up  his  interest  is  estopped  after  the  sale  as  against  the  pur- 
chaser to  claim  such  interest,  41  O.  S.  903.  Rights  of  an  admin- 
istrator of  an  intestate  whose  estate  is  sought  to  be  partitioned, 
38  O.  S.  46,  of  purchasers  at  partition  sale  of  property  partitioned 
by  the  heirs  of  one  supposed  to  be  dead,  3d  O.  S.  233.  Of  judg- 
ment creditors  and  mortgagees,  10  Bull  230.  The  statute  con- 
cerning the  partition  of  legal  estates  did  not  afford  the  remedy 
to  which  the  parties  were  entitled  and  partition  was  enforced 
by  a  civil  action  under  the  code,  36  O.  S.  125.  Partnership  real 
estate  not  subject  to  partition,  19  Bull  139.  After  decree  of 
sale  against  one  parcener,  decree  made  to  operate  on  his  di- 
vided part,  8  Bull  267.  Dedication  of  streets  laid  out  in,  3  C.  C. 
313.  Plaintiff,  though  trustee  of  an  interest  in  premises  mav 
acquire  valid  title  by  purchase  at  sale  in  partition,  6  C.  C.  554. 
Notice  to  non-residents— parol  evidence  to  show,  Id.  Parol 
partition,  when  binding,  27  Bull  195 ;  33  Id.  68.  Wife  dowable 
only  in  portion  assigned  to  husband  in  partition,  Id.  Parties- 
interests  of  tenants  in  common  separate,  7  C.  C.  864. 

J  6765.  Wbero  proeeedlngB  fi>r  partition  may  be  had. 

When  the  estate  is  situate  in  one  county,  the  proceed- 
ings shall  be  had  in  that  county ;  and  wnen  situated  in 
two  or  more  counties,the  proceedings  nij^y  be  had  in  any 
county  wherein  a  part  of  such  estate  is  situate.  [29  v. 
254,  2  1 ;  S.  &  C.  893.] 

See  ig  5022, 5023. 

S  6756.  Petition  for  partition.  A  person  entitled  to 
partition  of  an  estate  may  file  his  petition  therefor  in 
the  court  of  common  pleas,  setting  forth  the  nature  of 
his  title,  and  a  pertinent  description  of  the  lands,  tene- 
ments, or  hereditaments  of  which  partition  is  demanded, 
and  naming  each  tenant  in  commouj  coparcener,  or  other 
person  interested  therein,  as  defendants;  provided, 
nowever,  that  where  the  title  to  such  estate  came  to 
such  person  by  descent  or  devise  u|)on  the  death  of 
an  innabitant  of  this  state,  a  partition  thereof  shall 
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not  be  ordered  by  the  court  within  one  year  from  the 
date  of  the  death  of  such  inhabitant,  unless  the  pe- 
tition shall  set  forth  and  it  be  proved  that  all  of  the 
debts  and  claims  against  the  estate  of  such  decedent 
have  been  paid,  or  secured  to  be  paid,  or  that  the 
personal  property  of  said  deceased  is  sufficient  to  pay 
the  same.    [88  v.  151 ;  29  v.  254,  §  2 ;  S.  &  C.  895.] 

The  plaintiff  must  allege  in  his  petition  the  title  and  interests 
of  the  several  tenants,  and  sustain  the  same  by  proof,  14  O.  502. 
Owners  of  distinct  parcels  can  not  be  joined,  7  O.  (Pt  2)  129.  A 
husband  is  competent  to  make  partition  of  the  wife's  real  estate, 
but  the  right  he  acquires  by  the  proceeding  does  not  extinguish 
her  right,  which  survives  to  her  or  herieirs,  9  0. 121.  Non- 
joinder of  the  husband  in  partition  of  the  wife's  land  does  not 
affect  his  curtesy,  9  O.  118.  Misnomer—"  Pillsby  "  for  "  Pills- 
bury  "—not  material,  Id.  Service  by  publication  sufficient.  Id. 
Air  persons  interested  must  be  made  parties,  4  C.  C.  315.  The 
statute  does  not  require  the  petition  to  allege  that  the  plaintiff 
has  a  legal  title  to  any  part  of  the  land  of  which  partition  is 
sought.  6  C.  C.  477;  16  O.  S.  443.  Under  88  v.  151 ;  7  C.  C.  338 :  9 
Id.  91;  31  Bull  153. 

§  5757.  The  order  of  partition.  If  the  court  find  that 
the  plaintiff  has  a  legal  right  to  any  part  of  such  estate, 
it  shall  order  partition  thereof  in  favor  of  the  plaintim 
or  all  parties  m  interest,  appoint  three  disinterested  and 
judicious  freeholders  of  the  vicinity,  to  be  commission- 
ers to  make  the  partition,  and  order  a  writ  of  partition 
to  issue.     [29  v.  254,  ?  2 ;  74  v.  152  ;  S.  &  C.  895.] 

Deputy  sheriff  may  act  as  one  of  commissioners,  7  O.  (PL  2) 
118  (1836).  Fees  of  commissioners,  g  1300.  Verification  of  plead- 
ings by  each  party,  his  agent  or  attorney,  25  Bull  78. 

g  5758.  The  writ  of  partition.  The  writ  of  partition 
may  be  directed  to  the  sheriff  of  either  of  the  counties 
in  which  any  part  of  the  estate  lies,  and  shall  command 
him  that,  by  the  oaths  of  the  commissioners,  which  oath 
may  be  administered  by  him,  he  cause  to  be  set  off  and 
divided  to  the  plaintiff,  or  each  party  in  interest,  such 
art  and  proportion  of  the  estate  as  the  court  shall  order. 
38  V.  37 ;  74  v.  152,  §  4 ;  S.  &  C.  900.] 

§  5759.    Duties  of  commissionen.     In  making  such 

partition  the  commissioners  must  view  and  examine  the 

estate,  and,  on  their  oaths,  set  apart  the  same  in  such  lots 

as  will  be  most  advantageous  and  equitable,  having  due 

regard  to  the  improvements,  situation,  and  quality  of 

the  different  parts  thereof.     [29  v.  254,  §  5 ;  S.  &  C.  896.] 

Action  of  majority  of  commissioners  binding,  though  the 
name  of  one  is  Improperly  erased  from  report,  1  C.  C.  R.  47. 
Advancements  in  money  can  not  be  considered,  18  O.  5J9, 
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8  5760.  Commissionen*  duty  when  more  iluui  one  tnust 
to  be  partitioned.  When  partition  of  more  than  one 
tract  is  demanded,  the  commissioners  shall  set  off  to  each 
plaintiff  or  party  in  interest  his  proper  proportion  in  each 
of  the  several  tracts,  unless  the  several  tracts  are  owned 
bj  the  same  proprietors  in  the  same  proportion  in  each 
tract,  in  which  case  the  whole  share  of  any  proprietor, 
in  all  the  several  tracts,  may  be  set  off  to  such  proprie- 
tor according  to  the  best  discretion  of  the  commissioners. 
[29  V.  254,  §  6 ;  S.  &  C.  896.] 

The  mling  in  7  O.  (Pt.  2)  118,  that  in  making  nartition  among 
eeveral  tenantB  in  common  of  several  tracts  m  land,  owning  in 
the  same  proi>ortion,  it  is  regular  to  assign  to  any  one  an  entire 
tract,  was  reversed  by  13  O.  551. 

i  676L  Amioahlo  partition.  Before  a  writ  of  parti- 
tion is  issued,  the  person  of  whom  partition  is  demanded, 
may  appear  in  court  in  person,  or  by  attorney,  and  con- 
sent to  a  partition  of  the  estate  agreeably  to  the  prayer 
and  facts  set  forth  in  the  petition,  which  amicable  par- 
tition when  made  and  recorded  shall  be  valid  and  bind- 
ing between  the  parties  thereto,  and  in  such  cases,  where 
the  lands  are  divided  by  the  commissioners  among  the 
parties,  the  court  shall  on  motion  of  any  party  in  inter- 
est order  the  sheriff  to  execute  and  deliver  to  each  per- 
son entitled  thereto  a  deed  for  the  portion  set  off  ana  as- 
signed to  such  person.  [78  v.  258 ;  29  v.  254,  J  7 ;  S.  &  0. 
897.] 

i  5763.  CommiMioners  to  appraise  land  when  they  can 
not  divide  it.  Eleotion  to  take.  When  the  conmiissioii- 
ers  are  of  opinion  that  the  estate  can  not  be  divided 
according  to  the  demand  of  the  writ  without  manifest 
injury  to  the  value  thereof,  they  shall  return  that  fact 
to  the  court,  with  a  just  valuation  of  the  estate  (1); 
whereupon,  ii  the  court  approve  of  the  return,  and  one 
or  more  of  the  parties  elect  to  take  the  estate  at  such  ap- 
praised value,  the  same  shall  be  adjudged  to  him  or 
them,  upon  his  or  their  j^aying  to  the  other  parties  their 
proportion  of  the  appraised  value  thereof,  according  to 
their  respective  rights,  or  securing  the  same  as  herein- 
after provided  (2).    [65  v.  71,  §  8 ;  S.  i&  S.  505.] 

1.  It  is  not  necessary  or  regular  to  insert  this  provision  in  the 
entry  of  the  order  for  partition,  11  Bull  275.  2.  Election  by  hus- 
band gives  him  no  right  ia  the  reversion  dependent  on  his  es- 
tate ofcurtesy,  8  O.  87.    Where  a  party  having  no  title  was  made 
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a  party  to  the  proceeding  and  elected  to  take  the  land,  the  deed 
gave  him  a  good  title,  but  he  was  held  accountable  for  all  the 

f»urchase  monev,  7  O.  S.  417.  Possession  taken  under  the  report, 
mprovemeuts  being  made  will  not,  after  the  lapse  of  yeans,  be 
disturbed,  though  no  entry  of  confirmation  of  the  report  was 
made  bv  the  court,  5  O.  243.  Where  one  had  been  absent  and 
unheard  of  for  nearly  thirty  years,  and  his  estate  was  partitioned 
and  sold,  after  which  he  returned,  the  purchaser  was  held  to 
have  acquired  no  title  in  the  land,  as  against  him,  but  was  held 
entitled  to  be  compensated  for  improvements.  36  O.  S.  232.  The 
"balance"  of  ithe  land  Includes  the  reversion  in  the  dower, 
39  O.  S.  95. 

i  5768.  Terms  of  payment  and  deed  where  party  takes 
the  estate.  If  one  or  more  of  the  parties  elect  to  take  the 
estate  at  the  appraised  value,  the  terms  of  payment,  un- 
less the  court,  on  good  cause  shown,  by  special  order, 
direct  and  require  the  entire  payment  to  oe  made  in  cash, 
or  unless  all  the  parties  in  interest  agree  thereon,  shall 
be  one-third  cash,  one-third  in  one  ye^ar,  and  one-third 
in  two  years,  with  interest,  the  deferred  payments  to  be 
secured  to  the  satisfaction  of  the  court ;  and  on  payment 
being  made  in  full,  or  in  part,  with  sufficient  security 
for  the  remainder,  as  above  provided,  the  sheriff  shall, 
according  to  the  order  of  the  court,  make  and  execute  a 
conveyance  to  the  party  electing  to  take  the  same.  [65 
V.  71, 1  8 ;  8.  &  a  505.] 

Inchoate  right  of  dower  is  divested  by  the  sale,  6  O.  S.  547,  but 
not  by  partition :  and  the  court  will  enforce  contribution  to 
compensate  the  piarty  from  whom  it  is  taken,  15  O.  S.  355. 

i  6764.    Sale  of  estate  when  parties  do  not  elect  to 

take  it.    If  no  such  election  to  take  the  estate  be  made, 

the  court  may,  at  the  instance  of  a  party,  make  an  order 

for  the  sale  thereof  at  public  auction,  by  the  sheriff  who 

executed  the  writ  of  partition,  or  his  successor  in  office. 

[29  V.  254,  §  9 ;  S.  &  C.  897.] 

Sale  may  be  made  on  executor's  cross-petition,  38  O.  S.  46,  and 
proceeds  paid  to  him,  10  Bee.  566. 

i  5766.  How  sale  oondneted,  and  terms  thereof.  All 
such  sales  shall  be  made  at  the  door  of  the  court-house, 
unless  the  court,  for  good  cause,  direct  the  same  to  be 
made  on  the  premises,  and  shall  be  conducted  in  all 
other  respects  as  a  sale  upon  execution,  except  that  it 
shall  not  be  necessary  to  appraise  the  estate ;  but  the 
estate  shall  not  be  sold  for  less  than  two-thirds  of  the 
appraised  value  thereof,  as  returned  by  the  commission- 
ers; and  unless  the  court,  by  special  order,,  direct  and 
require,  on  good  cause  shown,  the  entire  payment  to  be 
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made  in  cashi  the  purchase  money  shall  be  payable  one- 
third  on  the  day  oi  sale,  one-thira  in  one  year,  and  one- 
third  in  two  years  thereafter,  with  interest  [29  v.  254, 
§  9 ;  45  V.  49 ;  49  v.  102 ;  S.  &  C.  897,  900,  901.] 

Rents,  unless  reserved,  pass  by  the  sale,  26  O.  S.  629 ;  but  crops 
do  not,  10  O.  S.  124.  Appraisers  might  purchase  prior  to  act  of 
1841, 14  O.  228. 

§  6766.  Confirmation  of  sale.  Ezecution  of  deed.  On 
the  return  by  the  sheriff  of  his  proceeding8,Hhe  court 
shall  examine  the  same ;  if  sale  has  been  made,  and  the 
court  approve  such  sale,  the  sheriff,  on  receiving  pay- 
ment 01  the  consideration  monev,  or  taking  sufficient 
security  therefor,  to  the  satisfaction  of  the  court,  shall 
execute  and  deliver  a  deed  to  the  purchaser.  [29  v.  254, 
2  10 ;  S.  &  C.  897.] 

A  misrecital  in  the  date  of  the  deed  may  be  corrected,  6  0. 255. 
The  sheriff  may  acknowledge  it  after  the  expiration  of  his  office. 
8  O.  87.  It  has  been  held  insufficient  without  seal,  5  O.  8.  307. 
Judgment  lien  after  sale  does  not  affect  the  title,  8  0. 8. 646;  22 
Id.  615;  31  Id.  175.  The  remedy  of  the  judgment  creditor  is 
against  the  co-tenant's  interest  in  the  proceeds  of  the  sale,  8  O.  S. 
646.  Sheriff  could  make  the  sale,  and  oonfinnation  was  not  neo> 
essary,  under  the  act  of  1820,  8  0. 415. 

i  5767.    Distribution  of  prooeeds.     Sheriff*!  liability. 

The  money  or  securities  arising  from  a  sale  of  or  an 

election  to  take  the  estate,  shall  be  distributed  and  paid, 

by  order  of  the  court,  to  the  parties  (1)  entitled  thereto, 

in  lieu  of  their  respective  parts  and  proportions  of  the 

estate    according  to  their  just  rights  therein;  and  all 

receipts  of  such  money  or  securities  by  the  sheriff  shall 

be  in  his  official  capacity,  and  his  sureties  on  his  official 

bond  shall  be  liable  for  any  misapplication  thereof  (2). 

[65  V.  71,  ?  8 ;  29  v.  254,  §  10;  S.  &  C.  897 ;  S.  &  S.  505.] 

1.  The  securities  must  be  made  payable  to  the  parties,  and 
payment  to  the  sheriff  is  Insufficient,  21  O.  8.  402;  sO  O.  S.  299. 
2.  16  O.  S.  382 ;  30  Id.  299.  Payment  to  attorney  who  procured 
the  partition  sale,  and  who  was  not  specially  authorized  to 
receive  the  money,  does  not  exonerate  ex-sheriff,  39  0.  8.  610. 
A  failure  of  the  sheriff  to  return  or  pay  over  the  purchase 
money  or  securities  by  him  received  does  not  i^ect  the  title  of 
the  purchaser,  16  O.  S.  389.  The  sureties  on  his  official  bond 
for  the  second  term  are  not  liable  for  default  in  not  paying  over 
money  received  duriug  first  term,  31  O.  S.  378.  Generally,  4  C. 
C    315  *  25  Bull  78 

1 5768.  ProoeedingB  when  estate  has  been  onoe  oflbred 
and  not  sold.  When  the  estate  has  been  once  offered 
and  not  sold,  an  alias  writ  for  the  sale  thereof  may 
issue  as  often  as  need  be;  and  the  court  may  order  a 
revaluation,  b^  three  iudicious  and  disinterested  free- 
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holders  of  the  vicinity,  to  be  appointed  by  the  court,  and 
direct  a  sale  of  the  estate  at  not  If^ss  than  two-thirds  of 
ench  reyaluation,  or,  if  the  court  deem  it  for  the  interest 
of  the  parties,  it  may  order  a  sale  without  such  revalu- 
ation, at  not  less  than  such  sum  as  it  may  fix.  [29  v.  254, 
§  11 ;  S.  &  C.  898.] 

i  5769.  When  suooessor  of  sheriff  to  make  deed  to 
purchaser.  When  a  conveyance  of  land  sold,  or  elected 
to  be  taken,  is  not  made  by  the  officer  who  made  the 
sale,  the  court,  being  first  satisfied  that  such  sale  or  elec- 
tion was  regularly  made,  and  that  the  purchase  money 
has  been  fully  paid  or  secured,  may,  on  motion,  order 
the  sheriff  of  the  county,  or  officer  performing  the 
duties  of  sheriff,  to  execute  and  deliver  to  the  purchaser, 
or  person  electing  to  take  the  property,  a  deed  for  the 
lands  so  sold  or  elected  to  be  taken.  [56  v.  152,.  {  1 ; 
S.  &  C.  899.] 

§  6770.  When  widow  is  entitled  to  dower,  or  there  ie 
a  life  estate.  When  a  widow  is  entitled  to  dower  in  an 
estate  of  which  partition  is  sought,  dower  must  be  as- 
signed her  therein,  except  in  the  following  cases : 

1.  When  an  assignment  thereof  has  already  been  made. 

2.  When  she  has,  by  answer,  elected  to  be  endowed 
out  of  the  proceeds  of  a  sale  of  the  estate,  and  the  com- 
missioners do  not  make  partition,  but  return  a  valuation 
of  the  estate. 

3.  When  the  right  of  dower  extends  only  to  an  undi- 
vided interest  in  the  estate. 

In  the  latter  case,  and  in  cases  where  an  undivided 
interest  is  subject  to  a  life  estate,  and  the  tenant  for  life 
has  not,  by  answer,  elected  to  receive  the  value  of  his 
estate  out  of  the  proceeds  of  a  sale  of  the  interest,  the 
commissioners  may,  if  an  appraisement  of  the  estate  is 
to  be  returned,  assign  the  dower,  or  set  off  the  life  estate, 
or,  if  they  find  it  for  the  interest  of  the  parties  so  to  do, 
they  may  appraise  the  whole  interest,  and  the  widow 
and  the  tenant  for  life  shall  receive  the  value  of  their 
interests  out  of  the  proceeds  of  a  sale  thereof.  [29  v.  254, 
8  12 ;  S.  &  C.  898.] 

Dower  is  charged  on  all  shares,  1  D.  527 ;  it  may  be  assigned 
in  the  proceeds  of  sale  or  by  assessment  on  the  shares,  25  O.  S.  270. 
Where  the  commissioners  reported  the  assienment  of  dower  by 
metes  and  bounds,  and  that  partition  of  tne  ''balance"  could 
not  be  made  without  manifest  injury  thereto,  and  appraised  the 
value  "thereof"  in  money,  it  was  held  it  would  be  presumed 
the  word  "  balance  "  referred  to  the  estate  of  the  parties  In  the 
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entire  tract  of  land,  induding  the  part  assigned  to  the  widow 

as  her  dower.  39  0.  S.  95.  Where  the  husband  was  absent  six- 
teen years,  the  wife  was  held  entitled  to  year's  support  from 
the  purchase  money,  41  O.  S.  436.  Where  dower  was  assigned 
by  an  annuity  charge  on  the  lands,  and  the  court  haying  or- 
dered that  the  parties  pay  the  installments  as  they  became  due, 
and  in  default,  that  execution  should  issue,  it  was  held  that 
the  order  was' void  for  uneertainty,  and  that  the  remedy  of  the 
doweress  was  by  action  to  enforce  the  lien  on  the  land.  25  O. 
S.  270.  When  the  testator  left  to  his  wife  by  wiU  all  his  real 
estate,  and  then  certain  sums  of  money  to  his  brothers  and 
nephews,  but  made  no  further  disposition  of  his  real  estate,  the 
widow  elected  not  to  take  under  the  will.  Some  of  the  heirs, 
a  nephew  and  a  niece,  petitioned  for  partition ;  the  widow  de- 
murred, and  the  demurrer  was  sustained,  16  O.  S.  218. 

i  6771.  Commissioners  appointed  to  partftfon  estate  to 
assign  dower.  The  commissioners  appointed  hy  the 
court  to  make  partition  shall  set  off  to  such  widow  her 
dower  in  the  estate;  and  in  the  performance  of  such 
duty  they  shall  he  governed  in  all  respects  hy,  and  the 
proceedings  shall  conform  to,  the  provisions  prescribing 
the  duties  of  commissioners  in  assigning  dower,  in  chap- 
ter seven  of  this  division.    [29  v.  264  J 13 ;  8.  &  G.  898.] 

J  5772.  Power  of  guardian  to  aot  for  ward.  The 
guardian  of  a  minor,  idiot,  imbecile,  or  insane  person 
may,  on  behalf  of  his  ward,  do  and  perform  any  act, 
matter  or  thin^,  re8j)ecting  the  partition  of  an  estate 
which  such  minor,  idiot,  imbecile,  or  insane  person, 
could  do  under  this  chapter,  if  he  were  of  age  and  oi 
sound  mind ;  and  he  may  elect  on  behalf  of  such  ward 
to  take  the  estate  when  the  same  can  not  be  divided 
without  injury,  and  make  payment  therefor  on  behalf 
of  such  ward.  [83  v.  83 ;  29  v.  254,  §14 ;  48  v.  38,  J  1 ; 
S.  &  C.  899,  901.] 

Guardian  to  be  made  party,  1  Clev.  R.  157 ;  can  act  for  infant, 
5  0. 8. 807 ;  8  0. 415 ;  may  act  ex  parte  for  all  under  act  1820, 8  0. 415. 

3  6778.  Powers  of  foreign  guardian.  A  person  ap- 
pointed according  to  the  laws  of  any  other  state  or 
country,  to  take  charge  of  the  estate  of  an  idiot  or 
insane  person  not  a  resident  of  this  state,  may,  upon 
being  duly  authorized  in  this  state  to  take  charge  of 
such  estate  situated  in  this  state,  act  in  the  partition  of 
such  estate  to  the  same  extent  that  the  guardian  of  an 
idiot  or  insane  person  is  authorized  to  do  by  the  last  sec- 
tion.   [48  V.  38,  §  2 ;  S.  &  C.  901.] 

i  5774.    Aotions  for  rents  and  profits  by  tenants  in 
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wnninon*  Waste.  One  tenant  in  common,  or  coparcener, 
may  recover  from  another  his  share  of  rents  and  profits 
received  by  such  tenant  in  common  or  coparcener  from 
the  estate,  according  to  the  justice  and  equity  of  the 
case ;  and  one  parcener  may  maintain  an  action  of  waste 
against  another ;  but  no  parcener  shall  have  or  possess 
any  privileges  over  another,  in  any  election,  division, 
partition,  or  matter,  to  be  made  or  done,  concerning 
lands  which  have  descended.  [65  v.  187 ;  29  v.  254, 
?15.] 

Liable  for  using  estate  to  pasture  cattle ;  not  liable  for  inter- 
est without  demand  before  suit,  46  O.  S.  66.  Tenants  in  common 
of  real  estate  may  contract  with  each  other  for  the  exclusive 
right  to  the  use  and  occupancy  of  the  same.  Those  acnniring 
such  right  by  renting  from  others  are  liable  to  an  action  for 
rent  due  upon  such  contract,  42  O.  8.  190.  Married  women, 
tenants  in  common,  may  unite  in  an  action  to  recover  rent  due, 
Id.  Appeal  will  lie  from  the  common  pleas  to  the  circuit  court 
in  an  action  by  one  co-tenant  against  another  for  rents  and 
profits,  88  O.  8.  467. 

i  5776.  Partition  of  property  belonging  to  religions 
^nrporations.  When  two  or  more  religious  denomina- 
tions, or  other  societies  or  associations,  have  united  in 
a  corporation,  and  as  such  corporation  acquire  title  to 
real  estate  in  this  state,  and  suosequently  agree  to  sep- 
arate and  form  two  or  more  separate  corporations  under 
the  laws  of  the  state,  either  corporation,  after  such  sep- 
arate organization,  may  file  its  petition,  under  this  chap- 
ter, for  partition  oi  such  property  so  required  and  held. 
[62  V.  142;  S.&S.506.] 

{5776.  Partition  of  property  belongiiLg  to  xeUgioiu 
iocieties.  When  two  or  more  religious  societies  or  con- 
grep^ations  have,  by  gift  or  purchase,  acquired  land  upon 
which  to  erect  a  house  of  public  worship,  and  otner 
buildings  for  church  or  school  purposes,  and  for  a  ceme- 
tery, in  common,  and  either  of*  such  societies  or  congre- 
gations desires  to  abandon  the  joint  use  of  such  house  of 
public  worship,  or  other  erections,  it  may  commence  an 
action  for  the  partition  of  the  use  of  such  common  prop- 
erty, except  the  cemetery,  which  may  continue  to  be  used 
in  common.    [56  v.  67,  §  1 ;  S.  &  C.  371.] 

i  5777,  Id.  When  made,  and  effect  thereof.  If  the 
court  find  that  partition,  in  cases  mentioned  in  the  last 
section,  can  be  made  in  such  manner  as  to  occasion  no 
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contusion  or  inconvenience  to  either  party  in  the  sepa- 
rate use  of  the  common  property^  it  may  order  partition 
thereof  to  be  made;  it  shall  specify  in  the  judgment  for 
what  purpose  partition  of  the  use  is  made,  and  how  and 
for  what  purpose  the  use  of  the  premises  allotted  to  each 
party  shall  be  occupied ;  and  in  no  case  shall  the  same 
or  any  part  thereof  be  occupied  for  any  other  purpose 
than  the  erection  of  a  house  of  worship,  and  other  erec- 
tions connected  therewith.  [56  y.  67,  2J  2,  3,  4;  S.  &  C. 
371.] 

{  5778.  Costf  and  ezpenies  to  he  equitably  taxed.  The 
court,  haying  regard  to  the  interest  of  the  parties,  and 
the  benefit  each  may  derive  from  a  partition,  and  ac- 
cording to  equity,  shall  tax  the  costs  and  expenses  which 
accrue  in  the  action,  includinyr  reasonable  counsel  fees, 
which  shall  be  paid  to  plaintiff's  counsel  (1),  unless  the 
court  award  some  part  thereof  to  other  counsel  for  serv- 
ice in  the  case  for  the  common  benefit  of  all  the  parties; 
and  execution  may  issue  therefor  as  in  other  cases.  [29 
v.  254,  U6 ;  S.  &  C.  899.] 

1.  21  O.  8.  657. 

CHAPTER  X. 
BEAii  Actions. 

SUBDIYISION  I.     TO  QUIET  TTTIiE  AND  RECOYEB  P06SES8I0K. 

{  0779.  Action  to  quiet  title.  An  action  may  be  brought 
by  a  person  in  possession,  by  himself  or  tenant,  of  real 
property,  against  any  person  who  claims  an  estate,  or  in- 
terest therein^  adverse  to  himj  for  the  purpose  of  deter- 
mining such  adverse  estate  or  interest ;  or  such  action 
may  be  broujght  by  a  person  out  of  possession,  hav- 
ing or  claiming  to  have  an  estate  or  interest  in  re- 
mainder or  reversion  in  real  property,  against  any 
person  who  claims  to  have  an  estate  or  interest  there- 
m,  adverse  to  him,  for  the  purpose  of  determining  the 
interests  of  the  parties  therein.    [90  v.  226;  67  v.  116.] 

Actual  possession  must  be  averred  and  shown,  Yaple's  Pr. 
etc.,  773;  8  O.  382.  The  statute  has  since  been  changed.  For- 
merly, both  title  and  possession,  under  acts  1824,  1831 ;  1  D.  65 ; 
2  0.  S.  540;  5  O.  194.  The  claim  or  interest  must  be  adverse 
to  the  Wle  of  the  party  in  possession,  but  it  is  not  necessary 
that  the  adverse  claim  shomd  relate  to  or  affect  the  right  of 
present  possession,  34  0.  S.  420.    Before  the  amendment,  67  y. 
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116,  it  was  held  that  the  action  did  not  lie  against  a  party 
claiming  prospectivelv  under  a  contingent  remainder,  19  O. 
S.  468.  In  34  O.  S.  tbe*  court  distinguished  this  case  by  saying 
that  in  it  detendants  did  not  claim  an  interest  or  estate  in 'the 
laud,  Id.  425.  The  action  lies  to  settle  questions  of  disputed 
boundary  lines.  35  O.  S.  597;  17  0. 8.  72,  76;  to  determine  the  va- 
lidity of  a  ditcn  assessment,  30  O.  S.  590;  to  reform  a  deed  and 
quiet  possession,  40  O.  S.  41.  It  may  be  brought  by  a  grantor 
after  sale  aud  before  conveyance,  2  O.  S.  540;  by  lessor  acquiring 
tax  title  against  lessee,  8  Rec.  556;  by  purchaser  from  grantee  oi 
state  against  holder  of  certificate  of  purchase  guilty  of  laches,  42 
O.  S.  410;  by  grantee  of  mortgagee  with  consent  and  by  verbal 
agreement  with  mortgagor,  18  0. 273.  It  does  not  lie  for  a  tres- 
pass, 34  O.  S.  492,  unless  the  acts  are  repeated  and  there  are 
threats  to  persist,  35  O.  S.  597 ;  nor  by  purchaser  from  vendee, 
unless  purchase  money  is  tendered,  5  O.  S.  211;  nor  to  avoid  a 
judgment  obtained  without  legal  service  where  plaintifif  was 
not  guilty  of  misconduct  and  defendant  had  actual  knowledge 
of  the  pendency  of  the  action,  37  O.  8.  502;  nor  by  an  heir,  not 
in  possession,  to  annul  the  will,  31  O.  6.  295;  nor  can  it  be  sus- 
tained with  respect  to  personalty  where  no  title  is  established 
at  law,  and  it  is  not  necessary  to  prevent  multiplicity  of  suits,  4 
O.  77.  It  will  not  be  retained  to  adjust  disputed  questions  of 
title  between  defendants  in  respect  to  land  in  which  plaintiff  has 
no  interest,  29  O.  8.  642.  Where  recovery  of  possession  is  not 
sought,  there  is  no  right  to  a  jury  trial,  17  O.  8.  72.  On  dismissal 
of  bill  .the  court  may  guiet  the  title  of  defendants  and  restore 
possession  to  them,  35  O.  8.  567.  Where  land  is  sold  by  one 
who  owns  only  an  undivided  part,  but  heirs  who  own  the  rest 
acquiesce  for  a  long  time  and  receive  their  shares  of  the  pur- 
chase money,  the  title  can  be  quieted  against  them,  2  O.  8.  251. 
A  judgment  creditor  may  file  a  bill  to  clear  away  the  cloud  cast 
upon  the  title  by  sale  under  foreclosure  and  subject  the  land 
again  to  sale,  or  he  may  charge  the  fund  arising  from  such  sale 
in  satisfaction  of  his  iudgment,  16  O.  449.  Where  sale  is  made 
to  defraud  creditors,  they  may  have  tiile  quieted  as  to  grantee. 
8  O.  382.  Naked  possession  sufiicient,  5  C.  C.  347.  Petition,  8  C. 
C.  614. 

g  5780.  Yendee  may  recoup  amount  of  liens  and  in- 
cnmbranoes.  In  actions  for  the  recovery  of  purchase 
money  of  real  estate,  by  vendor  against  vendee,  it  shall 
be  competent  for  such  vendee,  notwithstanding  his  con- 
tinued possession,  to  set  up,  bv  way  of  counter-claim, 
any  breach  of  the  covenants  oi  title  acquired  by  him 
from  the  plaintiff,  and  to  make  any  person  claiming  an 
adverse  estate  or  interest  therein  party  to  the  action ;  and 
upon  the  hearing  he  shall  be  entitled  to  recoup,  against 
the  plaintiffs  demand,  the  present  worth  of  any  existing 
lien  or  incumbrance  thereon ;  and  if  the  adverse  estate 
or  interest  of  the  claimant  is  an  estate  in  reversion  or 
remainder,  or  contingent  upon  a  future  event,  the  court 
may  order  the  vendee,  with  his  assent,  to  surrender  the 
possession  to  his  vendor,  upon  the  repayment  of  so  much 
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of  the  purchase  money  as  has  been  paid  thereon,  with 
interest,  or  direct  the  payment  of  the  purchase  money 
claimed  in  the  action,  upon  the  plaintiff  giving  bond  in 
double  the  amount  thereof,  with  two  or  more  sureties,  to 
be  approved  by  the  court,  for  the  payment  of  the  same, 
with  interest,  if  the  defendant  or  his  privies  be  subse- 
quently evicted  by  reason  of  the  defect.  [67  v.  116,  i  557.] 

The  provisions  of  this  act  are  remedial,  and  aflfect  all  causes  of 
action  arising  after  its  passage,  24  O.  S.  554 ;  see  Id.  542.  A  third 
peraon  holding  an  outstanding  title  must  be  made  defendant, 
and  the  validity  of  his  title  established  before  the  defense  be- 
comes available,  28  O.  8.  39.    The  right  to  bring  in  such  third 

?«  4*^  ®J"^  ^iJ^y.^^^^^^Sf?  ^*»  h«en  a  breach  of  the  covenants 
m  the  deed,  35  O.  8.  289.  The  vendee  may  recoup  the  damages 
he  has  sustained  bv  reason  of  false  representations  although 
the  vendor  believed  them  to  be  true  and  had  good  reason  for 
f*  ^y®^.\?»L^  9-  ^'  >^1-  ^«ht  of  vendor  to  proSeed  against  the 
land  in  the  hands  of  a  bona  fide  purchaser  from  the  vendee  by 
2  C^C^m'*^  defectively  executed,  37  O.  S.  66.  67   See  g6072»n; 

3678L  Aotion  to  recover  posaesfioxi  of  real  oftato. 
Petition.  In  an  action  for  the  recovery  of  real  property, 
it  shall  be  sufficient  if  the  plaintiff  state  in  his  petition 
that  he  has  a  legal  estate  therein,  and  is  entitlea  to  the 

rossession  thereof,  describing  the  same  as  required  by 
5095,  and  that  the  defendant  unlawfully  keeps  him 
out  of  the  possession ;  and  it  shall  not  be  necessary  to 
state  how  the  plaintiff's  estate  or  ownership  is  derived. 
[51  V.  57,  ?  558 ;  S.  &  C.  1119.] 

See  g  5060,  notes— Ownership  or  title.  Plaintiff  may  recover 
for  any  interest  he  may  prove  a  title  to  less  than  the  claim  in 
the  devise,  6  0. 391.  One  tenant  in  common  may  sue  alone,  6  O. 
392,  may  sue  co-tenant,  2  O.  110.  Trustees  of  religious  society 
can  maintain,  13  O.  129 ;  12  O.  8. 248,  and  owner  of  land  forfeited 
to  state.  16  O.  519,  and  tenant  by  the  curtesy,  32  O.  8. 184,  and 
reversioner  for  forfeiture,  5  O.  28.  Owner  under  whom  defend- 
ant occupies  should  be  made  party,  otherwise  he  is  not  bound, 
24  O.  8.  416.  Can  not  unite  with  others  having  no  title,  7  O. 
(pt.  2)  136.  Where  land  has  been  unlawfully  appropriated  by  a 
corporation,  owner  may  elect  to  proceed  under  g  6448  et  aeq.,  or 
in  ejectment,  35  O.  8.  540.  An  amendment  can  not  be  made 
after  the  statute  of  limitations  has  run  as  to  laud  omitted  so  as 
to  include  such  land,  as  if  described  in  original  petition,  46  O. 
8.373. 

i  5782.  Id.  Answer.  If  shall  be  sufficient,  in  such 
action,  if  the  defendant  in  his  answer  deny  generally  the 
title  alleeed  in  the  petition,  or  that  he  withholds  the  pos- 
session ;  out  if  he  deny  the  title  of  the  plaintiff,  posses- 
sion by  the  defendant  shall  be  taken  as  admittea,  and 
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when  he  does  not  defend  for  the  whole  premises,  the 
answer  shall  descrihe  the  particular  part  for  which  de- 
fense is  made,  and  the  deiendant  maj  further  set  forth 
in  his  answer  such  other  and  further  grounds  of  defense, 
counter-claim  and  set-off,  as  he  has  or  might  have  in  any 
other  form  of  action,  whether  they  are  such  as  have 
heretofore  been  denominated  legal  or  equitable,  or  both. 
[80  V.  66;  51  v.  57,  i  559;  S.  &  C.  1122.] 

Bee  g  5006,  Ejectment;  §  5070,  p.  103.  In  an  answer  denying 
title,  a  plea  of  the  statute  of  limitations,  29  O.  S.  359 ;  85  O.  S.  387, 
and  a  aenial  that  defendant  wron^ully  keeps  plaintiff  out  of 
possession ,  87  0. 8. 147,  is  surplusage.  An  equitable  defense  must 
be  specially  pleaded,  36  0. 8. 357.  Illegality  of  consideration  was, 
before  the  last  amendment,  held  no  defense  in  an  action  of 
ejectment  upon  a  mortgage,  7  O.  (Pt.  2)  70 ;  37  0. 8. 383.  Defend- 
ant relying  solely  on  his  legal  title,  and  falling,  is  not  estopped 
to  maintain  an  action  to  correct  mistakes  in  the  deeds  under 
which  the  parties  to  the  action  claimed.  He  may  elect  to  rely 
on  such  equitable  title  as  a  defense  or  counter-claim,  or  maintain 
an  action  thereon,  89  O.  8. 141.  An  order  sustaining  a  demurrer 
to  a  cross-petition  on  the  ground  that  facts  stated  were  not  suffi- 
cient to  constitute  a  defense  to  the  action  will  not  preclude  the 
court  after  verdict  for  plaintiff  from  treating  the  cross-petition 
as  properl:^  in  the  case  for  the  purpose  of  awarding  deiendant 
compensation  for  lasting  and  valuable  improvements,  35  O.  S. 
18.  A  general  verdict  for  plaintiff  is  suflBfciently  definite  and 
responsive  in  ejectment,  where  the  answer  was  a  eeneral  denial, 
8  Bull  555.  Failure  to  aver  that  defendant  unlawfully  keeps 
plaintiff  out  of  possession,  when  not  fatal,  7  C.  C.  393. 

i  5783.  Petition  in  action  by  tenant  in  oommon  against 
eo-tenant.  In  an  action  by  a  tenant  in  common  of  real 
property  against  a  co-tenant,  the  plaintiff  must  state,  in 
addition  to  what  is  required  in  }  5781,  that  the  defend- 
ant either  denied  the  plaintiff's  right,  or  did  some  act 
amounting  to  such  denial.   [51  y.  57,  §  560;  S.  &  C.  1122.] 

i  67S4.  The  reoovery  when  right  terminatei  during  the 
aotioiL.  In  an  action  for  the  recovery  of  real  property, 
when  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  his  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  Judg- 
ment must  be  according  to  the  f  act^  and  the  plaintiff  may 
recover  for  withholding  the  property.  [51  v.  57,  §  561 ; 
S.  AC.  1122.] 

i  5785.  Parties  may  have  benefit  of  oeonpying-elaim- 
ant  law.  Parties  in  an  action  for  the  recovery  of  real 
property  may  avail  themselves,  if  entitled  thereto,  of  the 
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benefit  of  the  statutes  for  the  relief  of  oocupying  claim- 
ants of  land.     [51  v.  57,  g  564;  S.  &  C.  1122.] 

SUBDIVISION  II.      OCCUPYING   CLAIMANTS. 

i  6786.  In  what  oaies  ooonpying  olaimaxitf  to  be  paid 
for  improTomentf.  A  person  in  the  quiet  possession  of 
lands  or  tenements,  and  claiming  to  own  the  same,  who 
has  obtained  title  to  and  is  in  possession  of  the  same 
without  fraud  or  collusion  on  his  part,  shall  not  be 
evicted  or  turned  out  of  possession  by  anv  person  who 
sets  up  and  proves  an  adverse  and  better  title,  until  the 
oocupying  claimant,  or  his  heirs,  are  fully  paid  the  value 
of  all  lasting  and  valuable  improvements  made  on  the 
land  by  him,  or  by  the  person  under  whom  he  holds,  pre- 
vious to  receiving  actual  notice  by  the  commencement  of 
suit  on  such  adverse  claim,  whereby  such  eviction  may 
be  effected,  unless  such  occupying  claimant  refuse  to  pay 
to  the  person  so  settine  up  and  proving  an  adverse  and 
better  title  the  value  ol  the  land,  without  improvements 
made  thereon  as  aforesaid,  upon  demand  of  the  success- 
ful claimant,  or  his  heirs,  as  nerein after  provided,  when : 

1.  Such  occupying  claimant  holds  a  plain  and  con- 
nected title,  in  law  or  equity,  derived  from  the  records 
of  a  public  office;  or, 

2.  Holds  the  same  by  deed,  devise,  descent,  contract, 
bond,  or  agreement,  from  and  under  a  person  claiming 
title  as  aforesaid,  derived  from  the  records  of  a  public 
office,  or  by  deed  duly  authenticated  and  recorded ;  or, 

3.  Under  sale  on  execution,  against  a  person  claiming 
title  as  aforesaid,  derived  from  the  records  of  a  public 
office,  or  by  deed  duly  authenticated  and  recorded ;  or, 

4.  Under  a  sale  for  taxes  authorized  by  the  laws  of  this 
state,  or  the  laws  of  the  territory  northwest  of  the  river 
Ohio ;  or, 

5.  tinder  a  sale  and  conveyance  made  by  executors, 

administrators,  or  guardians,  or  by  any  other  person  or 

persons,  in  pursuance  of  an  order  of  court,  or  decree  in 

chancery,  where  lands  are  or  have  been  directed  to  be 

sold.    [29  V.  261,  ?  1 ;  S.  &  C.  881.] 

Notice  of  title  before  improvement  is  a  bar,  5  W.  L.  J.  465 ;  but 
an  occupying  claimant  is  not  presumed  to  know  anv  defects  or 
recitals  that  appear  in  deeds  prior  to  the  deed  of  his  grantor ; 
and  if  a  recital  in  that  or  his  own  deed  shows  that  the  premises 
once  belonged  to  a  third  person,  it  will  not  defeat  the  occupant's 
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claim  to  the  benefit  of  the  statute,  1 0.  S.  118.  And  the  mere  fact 
that  the  occupant  had  notice  of  me  claim  which  is  suooessfnlly 
asserted  is  not  conclusive  evidence  of  fraud  and  collusion  on  the 
part  of  such  purchaser,  but  he  may  show*  notwithstanding  such 
notice,  that  he  purchased  in  actual  good  faith  and  made  his  im- 

Brovements  in  the  honest  belief  that  the  land  was  his  own,  11 
.  8.  339.  To  entitle  a  party  to  relief,  he  must  be  evicted  by  a 
title  both  paramount  and  adverse.  Eviction  by  a  trustee  hold- 
ing the  legal  title  is  not  sufficient,  35  O.  S.  18 ;  but  the  facts  may 
be  such  as  to  entitle  such  evicted  purchaser  on  cross-petition  to 
compensation  in  equity  for  permanent  improvements  made 
upon  the  premises,  to  be  charged  as  a  lien  upon  the  land,  Id.:  see 
3  O.  827.  The  party  evicted  must  make  his  claim  for  the  benefits 
of  the  law  in  the  action  by  which  he  is  evicted,  otherwise  he 
waives  it,  40  O.  8.  343.  The  benefits  of  the  law  do  not  extend  to 
an  assignee  of  land  warrant,  7  O.  (Pt.  2)  200;  to  the  heir  of  a  pur- 
chaser under  a  fraudulent  conveyance,  13  O.  8.  263 ;  to  one  in 
possession  under  a  mortgagor,  but  without  deed  from  him,  W. 
886;  see  8  0.  327;  to  a  mortgagee  of  a  tenant  in  common  who 
took  under  a  will  providing  for  survivorship,  22  O.  S.  255.  Act 
of  1849  giving  option  to  defendant  unconstitutional,  3  0. 8. 463. 
There  must  be  a  vested  interest  or  fee  in  the  party  asserting  title, 
30  Bull  38. 

1.  A  township  trustee's  office  is  a  "  public  office  "  within  the 
meaning  of  the  law,  6  O.  538. 

2.  A  "  deed  duly  authenticated  and  recorded  "  means  a  deed 
to  the  person  under  whom  the  occupant  claims,  and  not  a  deed 
to  the  occupant,  1  O.  8. 118  (overruling  19  O.  57);  13  O.  308.  A 
deed  from  purchaser's  heir  sufficient,  1  C.  8.  C.  R.  83. 

3.  5  0. 398. 

4.  See  7  O.  (Pt.  1)  17 ;  8  0. 539. 

5.  A  purchaser  at  judicial  sale  is  entitled  to  the  benefits  of  the 
law,  5  O.  898;  6  O.  9,  and  a  purchaser  from  judgment  debtor 
after  Judicial  sale  and  before  confirmation,  4  Bull  441 ;  2  Clev.  K. 
201,  but  not  a  purchaser  from  judgment  debtor  lifter  levy,  7  O. 
(Pt.  2)  188. 

i  0787.  Tax  title  gives  right  to  benefits  of  oeoupyingt-  ' 
claimant  law.  The  title  by  which  the  successful  claimant 
succeeds  against  the  occupying  claimant,  in  all  cases  of 
lands  sold  for  taxes  b^  virtue  of  any  law  of  this  state, 
or  the  laws  of  the  territory  northwest  of  the  river  Ohio, 
shall  be  considered  an  adverse  and  better  title,  under  the 
provisions  of  the  last  section,  whether  it  be  the  title  under 
which  the  taxes  were  due,  and  for  which  the  land  was 
sold,  or  any  other  title  or  claim;  and  the  occupying 
claimant  holding  possession  of  land  so  sold  for  taxes, 
having  the  deed  of  a  collector  of  taxes  or  county  auditor 
therefor,  or  a  certificate  of  such  sale  from  a  collector  of 
taxes  or  a  county  treasurer,  or  claiming  under  the  per- 
son who  holds  such  deed  or  certificate,  shall  be  consid- 
ered as  having  sufficient  title  to  the  land  to  demand  the 
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value  of  improvements  under  the  provisions  of  the  last 
section.    £29  v.  261,  J  2;  S.  &  C.  883.] 
2  6788.    Entry  of  claim  against  oocnpylng  claimant. 

The  court  rendering  judgment  against  the  occupy- 
ing claimant,  in^any  case  provided  for  by  this  subdi- 
vision, shall,  at  the  request  of  either  party,  cause  a 
journal  entry  thereof  to  be  made ;  and  the  cause  shall 
then  proceea  as  in  other  civil  cases.  [87  v.  237 ;  29 
V.  261,  §3,  S.  AC.  883.]. 

This  is  a  separate  proceeding,  in  which  the  prevailing  party 
is  entitled  to  costs,  though  he  be  the  party  ejected,  1  O.  lo6. 

§5789.  Dnttes  Of  Jniy.  For  the  trial  of  the  question 
of  fact  remaining  undisposed  of,  a  jury  shall  be  im- 
paneled and  sworn  as  in  other  civil  cases,  and  shall 
at  once  proceed  to  view  the  premises  in  Question, 
and  aft3r  viewing  the  same,  shall  return  to  tne  court 
house  and  then  and  there,  in  open  court,  the  trial 
shall  proceed  as  in  other  civil  cases,  and  the  rights  of 
the  parties  shall  be  determined  by  the  jury  after 
hearing  the  testimony  of  the  witnesses,  which  may 
be  prcduced  by  either  party,  under  the  direction  of 
the  court ;  and  from  said  view  and  the  testimony,  the 
jury  shall  ascertain  and  shall  find  in  their  verdict 
the  reasonable  value  of  all  permanent  and  valuable 
improvements  made  on  the  land  previous  to  the  oc- 
cupying claimant  receiving  actual  notice  of  the  ad- 
verse claim  of  the  plaintiff,  and  also  the  damages,  if 
anv,  the  land  has  sustained  by  waste,  including  the 
value  of  timber  or  other  valuable  material  removed 
or  destroyed,  and  the  net  annual  value,  rents  and 
profits  of  the  land  accruing,  after  the  occupying  claim- 
ant received  notice  of  the  claim  of  plaintiff's  title  by 
service  of  summons ;  and  the  jur}[  shall  also  find  the 
value  of  the  land  at  the  time  the  judgment  was  ren- 
dered with  the  improvements  thereon,  and  the  value 
of  the  land  without  the  improvements  thereon,  or 
damages  sustained  by  waste,  including  removal  or  de- 
struction of  the  timber  or  other  valuable  material, 
and  shall  return  their  verdict  in  open  court  as  in 
other  civil  cases.  [87  v.  237  ;  29  v.  261,  §4 ;  S.  &  C. 
883.] 

The  occupying  claimant  is  entitled  to  recover  as  well  for  im- 
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nrovemeDts  made  by  His  grantor  as  by  hinuielf,  2  0. 235 ;  13  0. 308 ; 
but  not  for  improvements  made  outside  of  the  land  described  in 
his  title  deeds,  15  0. 13.  Improvements  can  not  be  set  ofT  a^inst 
mesne  profits,  8  0. 401. 

i  5790.  Sheriff  to  rammoii  talesmen.  If  any  jaror 
named  in  the  order  is  absent  from  the  county,  oi  kin  to 
either  party,  or  from  any  other  cause  disqualified  or 
unable  to  serve  upon  the  jury,  the  sheriff  may  summon 
a  talesman  as  in  other  cases,  who  shall  be  qualified  and 
shall  serve  as  if  originally  drawn  and  named  in  the 
order.    [29  v.  261,  §  6 ;  S.  &  C.  884.] 

§5791.  Setting  Terdiet  aside,  if  either  party  be 
aggrieved  by  any  such  assessment  or  valuation,  he 
may  apply  to  the  court  at  any  time  during  the 
term  at  which  the  trial  was  had,  by  a  motion  to 
set  aside  the  verdict,  assessment,  and  valuation,  and 
the  court  may,  upon  good  cause  shown,  set  aside  such 
assessment,  valuation  and  verdict,  order  a  new  val- 
uation, and  another  jury  to  be  drawn,  which  shall 
proceed  in  like  manner,  as  hereinbefore  directed; 
provided,  that  in  all  cases  either  party  sh«dl  have  the 
right  to  challenge  jurors  the  same  as  in  other  civil 
actions ;  and  provided  further,  that  if  more  than  three 
witnesses  be  examined  by  either  party  on  the  same 
point  in  the  same  case*  the  judge  may  tax  the  costs 
of  such  additional  witnesses  to  the  party  calling  them, 
and  the  provisions  herein  shall  apply  to  all  actions 
now  pending  as  well  as  those  hereafter  to  be  brought. 
[87  V.  237,  238;  84  v.  45;  29  v.  261,  §6;  S.  &  C.  884.] 

§  5793.  Judgment  and  execution  on  verdict  for  plaint- 
iff. If  the  jury  report  a  sum  in  favor  of  the  plaintiff  in 
ejectment,  on  the  assessment  and  valuation  of  the  valu- 
able and  lasting  improvements,  the  assessment  of  dam- 
ages for  waste,  and  the  net  annual  value  of  the  rents  and 
profits,  the  court  shall  render  a  judgment  therefor,  with- 
out pleadings,  and  issue  execution  thereon  as  in  other 
cases ;  or,  ii  no  such  excess  be  reported,  then,  and  in 
either  case,  the  plaintiff  in  ejectment  shall  be  thereby 
barred  from  having  or  maintaining  an  action  for  mesne 
profits.    [29  V.  261,  ?  7 ;  S.  &  C.  884.] 

§  5793.  Proceedings  when  verdict  is  for  oconpyin^ 
claimant.  If  the  jury  report  a  sum  in  favor  of  the  occu- 
pying claimant,  on  the  assessment  and  valuation  of  the 
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valuable  and  lasting  improvements,  deducting  therefrom 
the  damages,  if  any,  sustained  by  waste,  together  with 
the  net  annual  value  of  the  rents  and  profits  which  the 
defendant  has  received  after  commencement  of  the 
action^  the  successful  claimant,  or  his  heirs,  or,  if  they 
are  minors,  their  guardians,  may  either  demand  of  the 
occupying  claimant  the  value  of  the  land  without  the 
improvements  so  assessed,  and  tender  a  deed  of  the  land 
to  the  occupying  claimant,  or  may  pay  the  occupying 
claimant  the  sum  so  allowed  by  the  jury  in  his  favor, 
within  such  reasonable  time  as  the  court  shall  aUow. 
[29  V. 261,? 8;  S.  AC.  884.] 

i  6794.  When  writ  of  posseuion  will  i«rao.  If  the 
successful  claimant,  his  heirs,  or  their  guardians,  elect  to 
pay,  and  do  pay,  to  the  occupying  claimant,  the  sum  re- 
ported in  his  favor  by  the  jury,  within  the  time  allowed 
by  the  court,  then  a  writ  of  possession  shall  issue  in  favor 
oi  the  successful  claimant,  his  heirs,  or  their  guardians. 
[29  V.  261, 8  9 ;  S.  &  C.  885.] 

i  6795.  When  jslaimant  elects  to  roooive  valiie  of  tho 
land.  If  the  successful  claimant,  his  heirs,  or  their 
guardians,  elect  to  receive  the  value  of  the  land  without 
improvements,  so  assessed  to  be  paid  by  the  occup^ying 
claimant,  and  tender  a  general  warranty  deed  oi  the 
land  conveying  such  adverse  or  better  title,  within  the 
time  allowed  by  the  court  for  the  payment  of  the  money, 
and  the  occupying  claimant  refuse  or  neglect  to  pay  the 
same  to  the  successful  claimant,  his  heirs,  or  their  guard- 
ians, within  the  time  limited,  a  writ  of  possession  shall 
be  issued  in  favor  of  the  successful  claimant,  his  heirs, 
or  their  guardians.    [29  v.  261,  §  10 ;  S.  <&  C.  885.] 

Successful  claimant  electing  to  convey  must  tender  a  war- 
ranty deed,  15  O.  285. 

i  5796.  When  oooupant  may  have  aotion  for  title.  The 
occupying  claimant,  or  his  heirs,  shall  not  be  evicted 
from  the  possession  of  such  land,  except  as  is  provided 
in  the  two  preceding  sections,  where  an  application  is 
made  for  the  value  of  improvements;  and  m  all  cases 
where  the  occupying  claimant,  or  his  heirs,  pay  into 
court  the  value  of  the  land,  without  improvements, 
within  the  time  allowed  by  the  court,  when  an  election 
has  been  made  by  the  successful  claimant,  his  heirs,  or 
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their  guardians,  to  surrender  land  under  the  proviBions 
of  this  subdivision,  such  occupant  or  his  heirs  maj,  at 
any  time  after  such  payment  is  made,  bring  an  action  in 
the  court  where  judgment  of  eviction  was  obtained,  and 
obtain  judgment  for  the  title  of  the  land,  if  the  same  had 
not  been  previously  conveyed  to  such  occupant  as  afore- 
said.   [29  V.  261,  ?  11 ;  S.  &  C.  885.] 

STTBDIVIBION  HI,     TO  COMPLETE  BEAJL  CONTRACTS. 

1  6797.  When  the  inrviyors  of  vendorf  of  land  may  be 
anthoriied  to  eonvey.  When  two  or  more  persons  who 
own  an  interest  in  land  become  bound  in  writing  for  the 
sale  and  conveyance  thereof,  and  one  of  them  dies  before 
the  land  is  conveyed,  the  survivor  or  survivors  may,  by 
petition  against  the  purchaser,  and  the  heirs  or  devisees 
of  such  deceased  party,  be  authorized  to  complete  such 
contract.    [29  v.  258, 1 1 ;  8.  &  C.  259.] 

2  5798.  Id.  Petition.  The  petition  must  set  forth  the 
names  of  all  the  contracting  parties,  describe  the  lands 
contracted  for,  state  the  time  the  contract  was  made,  that 
the  contract  has  been  fully  performed  by  the  purchaser, 
and  have  annexed  a  copy  of  the  contract.  [29  v.  258,  §  3 ; 
8.  &  C.  260.] 

i  6799.  Id.  Judgment.  Deed.  If  the  court  find  the 
allegations  of  the  petition  to  be  true,  it  may  make  an 
order  authorizing  and  empowering  the  survivors  to  com- 
plete the  contract  by  conveying  the  land ;  and  the  deed 
shall  recite  the  order,  and  shall  convey  as  complete  and 

Eerfect  a  title,  and  have  the  same  effect,  as  if  executed 
y  all  the  owners.  [29  v.  258,  ?  2 ;  8.  &  C.  260.] 
2  6800.  Action  by  executor,  etc.,  to  complete  contract 
for  sale  of  land,  "^i^en  a  person  who  has  entered  into  a 
written  contract  for  the  sale  and  conveyance  of  an  inter- 
est in  land  dies  before  the  completion  thereof,  and  his 
executor,  administrator,  or  other  legal  reDresentative, 
desires  to  complete  the  contract,  he  may  file  a  petition 
therefor  in  the  court  of  common  pleas  or  probate  court 
of  the  county  in  which  the  land,  or  any  part  thereof,  is 
situate;  if  the  petition  be  filed  in  the  probate  court, 
service  may  be  made  therein  as  in  civil  actions ;  and  the 
heirs  at  law,  devisees,  or  other  legal  representatives  of 
the  deceased  vendor,  when  not  plaintiffs,  must  be  made 
defendants  in  the  action.    [29  v.  258, 25;  8.  <&  C.  260.] 
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Formerly  proceedings  to  complete  contract  of  married  woman 
dying  before  execution  oi  conveyance  were  void,  84  O.  S.  589. 

J  6801.  When  court  may  order  oonveyaace.  Deed. 
The  court,  after  causing  to  be  secured  to  and  for  the 
benefit  of  the  estate  of  the  deceased  its  just  part  and  pro- 
portion  of  the  consideration  of  the  contract,  may  author* 
ize  the  executor,  administrator,  or  other  legal  representa- 
tive to  complete  the  contract,  and  to  execute  a  deed  for 
and  on  behalf  of  the  heirs  at  law  to  the  purchaser, 
which  shall  recite  the  order,  and  be. as  binding  on  the 
heirs  at  law.  and  all  other  persons  interested,  as  if  it  had 
been  made  oy  the  deceased  in  his  lifetime.  [29  v.  258, 
§§6,8;  a  AC. 261.] 

§  6802.  Heirs  of  deoeaied  pnrohaser  may  enforoe  ipeoiflc 
pexformanoe.  The  heirs  at  law,  or  devisees,  of  a  person 
who  purchased  an  interest  in  land  by  written  contract 
and  aied  before  conveyance  thereof  to  him,  may  comi 
such  conveyance  as  the  deceased  might  have  done.  [29 
v.  258,  §  7 ;  S.  &  C.  261.] 

See  ig  5005,  5006, 5060,  notes— Specific  performance. 

SXTBDIVISION  lY.    TO  SEIX  ENTAILEB  AND  OTHER  ESTATBS. 

i  6803.  Who  may  obtain  a  sale  of  entailed  and  oertain 
other  estates*  Courts  of  oommon  pleas,  in  an  action  by 
the  tenant  in  tail  or  for  life^  or  by  the  grantee  or  devisee 
of  a  qualified  or  conditional  fee,  or  oi  any  other  quali- 
fied, conditional,  or  determinable  interest,  or  b^  a  person 
claiming  under  such  tenant,  grantee,  or  devisee,  or  by 
the  trustees  or  beneficiaries,  if  the  estate  is  held  in  trust, 
may  authorize  the  sale  of  any  estate,  whether  the  same 
was  created  by  will,  deed,  or  contract,  or  came  by  de- 
scent, when  satisfied  that  a  sale  thereof  would  be  for  the 
benefit  of  the  person  holding  the  first  and  present  estate, 
interest,  or  use,  and  do  no  substantial  injury  to  the  heirs 
in  tail,  or  others  in  expectancy,  succession,  reversion,  or 
remainder ;  but  this  section  shall  not  extend  to  estates  in 
dower  or  by  curtesy.  [56  v.  154,  §  1 ;  61  v.  80,  §§  1,  2 ; 
62  V.  184,  §  1 ;  S.  &  C.  550 ;  S.  &  8.  346,  347.1 

Right  of  widow  under  will  to  relief  under  this  statute  though 
real  estate  devised,  was  all  that  testator  was  seized  of  at  the 
time  of  his  death,  4  C.  C.  507. 

These  acts  are  constitutional  as  to  estates  created  after  their 
passage,  88  O.  S.  213, 808,  but  not  before  25  O.  S.  283.  The  owner 
of  a  life  estate  in  possessioa  created  by  will  subsequent  to  April 
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13, 1865,  may  institute  prooeedings  for  the  sale  of  both  the  life 
estate  and  the  estate  in  remainder,  33  O.  8.  213.  Generally,  8  C. 
C.  694. 

i  5804.  Id.  Bequiflitei  of  petition.  Partiof .  The  pe- 
tition shall  contain  a  description  of  the  estate  to  be 
sold,  a  clear  statement  of  the  interest  of  the  plaintiff 
therein,  and  a  copy  (1)  of  the  will,  deed,  or  other  instra- 
ment  oi  writing  hy  which  the  estate  is  created ;  all  per- 
sons in  being  who  are  interested  in  the  estate,  or  who 
may,  by  the  terms  of  the  will,  deed,  or  other  instrument 
creating  the  entailment  or  other  estate,  thereafter  become 
interested  therein  as  heir,  reversioner,  or  otherwise,  shall 
be  made  parties  to  the  petition ;  and  if  the  names  of  any 
persons  who  ought  to  be  made  parties  are  unknown  to 
the  plaintiff,  or  if  the  residence  of  any  such  party  is 
unknown  to  the  plaintiff  the  fact  shall  be  yerified  by  the 
affidavit  of  the  plaintiff,  and  the  sale  may  be  ordered 
notwithstanding  such  names  and  residences  are  unknown. 
[56  V.  154,  ?  2 ;  S.  &  C.  550.] 

1.  Omission  not  ground  of  error  when  not  objected  to  below, 
33  O.  S.  808. 

i  6806.  Order  for  lale  and  eifeot  of  sale.  If,  upon  the 
hearing  of  the  petition,  it  may  be  made  to  appear  to  the 
court,  by  satisfactory  proof,  that  a  sale  of  the  estate 
would  be  for  the  benefit  of  the  tenant  in  tail  or  for  life, 
and  do  no  substantial  injury  to  the  heirs  in  tail,  or 
others  in  expectancy,  succession,  reversion,  or  remainder, 
the  court  shall  direct  a  sale  of  the  estate  to  be  madcj  and 
the  manner  thereof,  and  shall  appoint  some  suitable  per- 
son or  persons  to  make  the  same ;  and  such  sale  shall  vest 
the  estate  sold  in  the  purchaser,  freed  from  the  entail- 
ment, limitation,  or  condition.  [56  v.  154,  J  3 ;  S.  &  G. 
551.] 

i  6806.  Sale  may  be  had  by  oonsent  All  parties  in 
interest  may  appear  voluntarily,  and  consent  in  writing 
to  such  sale ;  and  testamentary  guardians,  and  guardians 
appointed  by  the  court  of  probate,  may  assent,  in  the  place 
of  their  wards,  to  the  sale.    [56  v.  154,  §  4 ;  8  <&  C.  551.1 

i  5807.  Report  and  confirmation  of  sale.  Deed.  All 
such  sales  shall  be  reported  to  the  court  authorizing  the 
same;  and  if,  on  examination  thereof,  it  appear  that  the 
sale  waB  fairly  conducted  and  made,  and  that  the  price 
obtained  is  the  reasonable  value  of  the  estate  sold,  the 


/ 


457  REAL  ACTIONS.  §§  5808^8^090 

court  Shan  confirm  the  Bale,  and  direct  a  deed  of  convey- 
ance of  the  premises  sold  to  be  made  to  the  purchaser, 
on  payment  of  the  purchase  money  or  on  securing  the 
payment  thereof  in  such  manner  as  shall  be  approved 
by  the  court.    [56  v.  154,  g  5 ;  S.  &  C.  551.] 

i  5808.  How  proceeds  of  sale  disposed  of.  All  money 
arising  from  sales  under  this  subdivision  shall,  for  pur- 
poses of  descent,  succession,  reversion,  or  remainder,  have 
the  same  character,  and  be  governed  by  the  same  prin- 
ciples, as  the  estate  sold,  and  shall  pass  according  to  the 
terms  of  the  deed,  will,  or  other  instrument  creating  the 
estate.  [56  v.  154,  §  6 ;  61  v.  80,  §1 ;  S.  &  C.  551 ;  S.  & 
S.  346.] 

i  6809.  How  proceeds  may  be  invested.  Money  arising 
from  such  sales  shall,  under  the  direction  and  approval 
of  the  court,  be  invested  in  the  certificates  of  the  funded 
debt  of  this  state  or  of  the  United  States,  or  in  bonds 
secured  by  mortgage  on  unincumbered  real  estate  situate 
in  the  proper  county  of  double  the  value  of  the  money 
secured  thereby,  exclusive  of  buildings  and  other  im- 
provements, and  of  timber,  mines,  and  minerals;  or  the 
court  may  order  the  same  to  be  re-invested  in  other  real 
estate  within  this  state,  under  such  restrictions  as  it  may 
prescribe,  which  investment  shall  be  reported  to  the 
court,  and  subject  to  its  approval  and  connrmation ;  the 
real  estate  in  which  the  money  is  re-invested  shall,  for 
purposes  of  descent,  succession,  reversion,  or  remainder, 
nave  the  same  character,  and  be  governed  by  the  same 
principles,  as  the  estate  sold,  and  shall  pass  according  to 
the  terms  of  the  deed,  will,  or  other  instrument  creating 
the  estate  sold ;  the  court  shall  appoint  competent  trus- 
tees to  invest  the  money,  and  manage  the  same,  who 
shall,  from  time  to  time,  report  to  the  court  their  pro- 
ceedings, and  the  condition  of  the  fund:  and  the  court 
shall  require  of  such  trustees  security  lor  the  faithful 
discharge  of  their  duty ;  may,  from  time  to  time,  require 
additional  security ;  may  remove  such  trustees  for  cause, 
or  reasonable  apprehension  thereof;  and  may  accept  the 
resignation  of  a  trustee,  and  fill  a  vacancy  by  a  new  ap- 
pointment,   [57  V.  25,  §  7 ;  S.  &  C.  551.] 

J  6809a.  Sale— Investment  Of  proceeds.  Money  arising 
from  such  sales,  may,  under  the  direction  and  ap- 
proval of  the  court,  be  invested  in  bonds,  which  are 
either  a  portion,  or  the  whole  of  an  issue  of  bonds,  se- 
cured by  first  mortgage  or  trust  deed,  upon  the  real 
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estate  so  sold,  under  such  restrictions  as  said  court 
may  prescribe,  which  investment  shall  be  reported  to 
the  court  and  be  subject  to  its  approval  and  confir- 
mation.   [92  V.  323.] 

g  5810.  Who  to  receive  income  and  pay  taxes  ana  ex- 
penses. The  net  income  accruing  from  sales  authorized 
by  this  subdiyision  shall  be  paid  to  the  person  or  persons 
who  would  be  entitled  to  the  use  or  income  of  the  estate 
were  the  same  unsold ;  aud  all  taxes,  and  the  expenses  of 
the  investment  and  management  of  the  fund,  shall  be 
paid  by  the  person  or  persons  entitled  to  the  income 
thereof.    [56  v.  154,  J  8 ;  S.  &  C.  561.] 

i  5811.  Such  estates  may  be  leased.  Upon  like  pro- 
ceedings the  CO  art  may  direct  that  such  estates  be  leased 
for  a  term  of  years,  renewable  or  otherwise,  as  may  ap- 
pear most  beneficial,  and  upon  such  terms  as  appear  just 
and  equitable ;  and  the  rents  and  profits  shall  oe  paid  to 
the  person  or  persons  who  might  otherwise  be  entitled  to 
the  use  and  occupancy  of  the  estate,  or  the  income 
thereof.    [56  v.  154,  §  9 ;  S.  &  C.  552.] 

i  5812.  Sale  of  property  given  for  religions  use.  When 
any  real  estate,  except  burial  grounds  or  a  cemetery,  has 
been  donated,  bequeathed,  or  otherwise  entrusted  to,  or 
purchased  by,  any  person  or  trustee,  for  any  public  re- 
ligious use,  but  not  to  or  for  the  use  of  any  specific  or  par- 
ticular religious  society  or  denomination,  or  when  the 
same  has  been  donated,  bequeathed,  or  entrusted  to,  or 
purchased  by,  a  particular  religious  society  or  denom- 
ination, and  has  been  abandoned  for  such  use,  the  court 
of  common  pleas  of  the  county  in  which  the  same  is 
located  may,  upon  good  cause  shown,  upon  the  petition 
of  any  citizen  of  the  vicinity,  make  an  order  for  the  sale 
of  such  property,  whether  the  same  has  been  built  upon 
or  otherwise  improved  or  not,  and  may  make  such  onler 
as  to  costs,  and  such  disposition  of  the  proceeds  of  the 
sale  to  such  religious  or  other  public  use,  as  shall  be  just, 
proper,  and  ecjuitable ;  and  the  purchaser  thereof  shall 
be  invested  with  as  full  and  complete  a  title  thereto  as 
the  character  of  the  original  grant  for  such  religious  use 
will  allow.     [66  v.  126,  §J  1,  2.] 

g  5818.  Neoesaary  parties  to  the  proceeding.  All  per- 
sons who  have  a  vested,  contingent,  or  reversionary  in- 
terest in  such  real  estate,  and  the  trustees  or  other  tem- 
poral officers  of  any  religious  society  then  using  the 
^ame,  shall  be  made  parties  to  the  petition,  and  be  noti- 
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iied  of  the  filing  and  pendency  thereof^  as  in  a  civil 

action.     [6^  v.  126,  g  2.] 

Sales  of  church  property  by  religious  corporations,  etc.;  see 
U  877S-3776,  3787,  3888,  3794-37%,  5776,  5777  (Partition). 


CHAPTER  XL 

REPLEVIN. 

i  5814.  When  poiseuion  of  personal  property  may  be 
reooyered.  The  possession  of  specific  personal  property 
may  be  recoverea  in  an  action  as  provided  in  this  chap- 
ter.   [51  V.  67,  §  174 ;  S.  &  C.  996.] 

PJeading.  Plaintiff  must  allege  an  interest  in  himself ;  a  gen- 
eral ownership  is  sufficient,  26  O.  S.  059;  11  C.  C.  238;  but  need 
not  aver  right  to  possession,  35  Bull  76;  unlawful  detention  on 
the  part  of  the  defendant,  35  Bull  76 ;  6  C.  C.  269 ;  and  ask  for  an 
order  of  delivery,  g  5816,  and  damages,  9  5825.  A  plea  of  non  detinet 
under  the  common  law  practice  put  both  defendant's  right  of 
property  and  damages  in  issue,  12  0. 112.  A  general  den iai  under 
the  code  puts  in  issue  every  material  allegation  of  the  petition, 
and  defendant  may  give  evidence  of  any  special  matter  which 
amounts  to  a  defense,  2  Bates  PL,  etc.,  909.  Appeal  will  lie 
from  justice  irrespective  of  amount  claimed  or  recovered,  12  O. 
S.  548 ;  on  appeal  judgment  on  defauU  for  a  petition  may  be 
rendered  for  defendant  for  a  restoration  of  the  property  with- 
out an  answer  being  filed,  30  Bull  19;  but  see  1  W.  L.  M.  598 ;  4 
BuU  956.  Sheriff,  under  a  general  denial,  may  make  any  de- 
fense he  has,  and  under  it  prove  his  writ  and  levy  on  the  goods 
in  controversy,  11  Bull  225 ;  see  45  O.  S.  657 ;  19  Bull  245.  In- 
junction to  prevent  defendant's  disposal  of  property,  1  BuU  284. 

The  actum  lies  for  money  if  identifiable,  3  Bull  1122 ;  1 N.  P.  358 ; 
for  exempt  property  when  levied  on,  2  Clev.  R.  129.  It  lies  by  a 
chattel  mortgagee,  3  W.  L.  M.  306 ;  against  buyer  at  sale  on  exe- 
cution against  mortgagor,  8  Rec.  705;  by  mortgagee  after  condi- 
tion broiren,  26  O.  S.  651),  663,  but  not  before  when  the  mortgagor 
is  entitled  to  retain  possession,  5  O.  S.  93,  unless  by  the  terms  of 
the  mortgage  the  mortgagee  may  take  the  property  if  removed 
from  the  mortgagor,  19  O.  8.  291.  Mortgagor  and  mortgagee  can 
not  jointly  sue,  6  Bull  247,  nor  owners  of  separate  mortgages 
upon  the  same  chattels,  15  Bull  325.  The  action  lies  by  officer 
levying,  against  judgment  debtor,  10  O.  S.  488 ;  against  an  officer 
levying  on  the  wrong  goods  without  demand,  13  O.  30;  12  O.  S. 
189 :  by  vendor  when  goods  are  fraudulently  purchased,  15  O. 
200i;  45  O.  S.  657 ;  when  title  does  not  pass  until  payment,  23  O. 
8. 1;  28  O.  S.  630.  It  does  not  lie  to  recover  losses  by  betting, 
W.  356 ;  nor  by  finder  against  owner,  19  0. 29 ;  nor  for  crops  sown 
after  judicial  sale,  15  0.  S.  351 ;  nor  before  sufficient  time  has 
elapsed  to  allow  of  their  delivery  by  tenant,  11  Boll  249.  Prop- 
erty in  a  third  person,  defeats  the  action,  2  W.  L.  M.  155 ;  but 
assignment  for  creditors  after  commencement  of  action  but  be- 
fore service  of  order  of  delivery  does  not,  33  O.  8.  523 ;  and  re- 
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pleyin  from  carrier  Is  no  defense  fo  consfgnee's  action,  22  O.  S. 
597.  The  owner  of  a  chattel  sold  by  a  bailee  can  recover  the 
specific  chattel  or  its  value  of  whomsoever  he  may  find  in  pos- 
session of  it,  5  0.  202.  Interpleader,  ggd016,  5017.  Joinder  of 
actions,  1  C.  S.  C.  R  259;  of  parties,  |d014.  Judgment  limited 
to  value  of  interest  claimed  in  petition,  42  O.  8. 1 ;  2  C.  C.  R.  96. 
Jurisdiction  of  federal  courts,  2  D.  592.  Possession  by  defend- 
ant necessary,  7  O.  (Pt.  2)  133,  may  be  by  his  a^nt,  33  O.  8.  523 ; 
must  exist  at  time  of  service,  14  O.  S.  73.  Substitution  of  plaint- 
iflf  in  execution  for  officer,  ^  5018.  Title  must  be  recognized  at 
law,  2  W.  L.  M.  133;  is  acquired  by  plaintifi"  by  execution  of  the 
writ,  14  O.  8. 182 ;  can  not  lawfully  be  replevied  again,  10  Id.  461 ; 
only  such  as  plaintiff  claims  recoverable,  42  O.  8.  1 ;  lies  for 
wheat  in  warehouse,  46  0. 8.  244.  l^obillof  particulars  required, 

11  Bull,  145.  Ee8  judicata,  11  Bull  190.  Seller  of  goods  con- 
ditionally may  bring  the  action,  46  O.  8.  450.  The  owner  from 
whom  goods  have  been  purchased  upon  fraudulent  representa- 
tions may  replevin  them  from  one  to  whom  the  fraudulent 
vendee  has  transferred  them  in  consideration  of  a  pre-existing 
debt,  46  O.  8.  355.  Vendor  of  goods  on  credit  who  discovers 
that  his  vendee  is  insolvent,  may  replevy  them  in  transitu,  al- 
though they  may  have  been  attached  by  a  creditor  of  the  vendee, 

12  O.  8.  515.  Verdict  and  judgment  in  replevin  in  another  state 
finding  right  of  possession  in  defendants,  and  that  the  property 
be  returned  to  them  is  only  prima  fade  evidence  of  property  in 
the  defendants  and  may  be  rebutted  by  showing  exclusive 
property  in  one  of  them.  17  O.  8. 183. 

I  5815.  Af&davit  for  order  of  delivery.  An  order  for 
the  delivery  of  property  to  the  plaintiff  shall  be  issued 
by  the  clerk  of  the  court  in  which  the  action  is  brought, 
when  there  is  filed  in  his  office  an  affidavit  of  the  plaint- 
iff, his  agent,  or  attorney,  showing : 

1.  A  description  of  the  property  claimed. 

2.  That  the  plaintiff  is  the  owner  of  the  property,  or  • 
has  an  interest  therein ;  and  if  the  ownership  or  interest 
is  special  or  partial,  the  facts  shall  be  stated. 

3.  That  the  property  is  wrongfully  detained  by  the 
defendant. 

4.  That  it  was  not  taken  on  process  issued  against  the 
plaintiff  and  is  not  claimed  by  him  under  a  title  ac- 
quired mediately  or  immediately  by  transfer  from 
one  from  whom  such  property  had  been  taken  by 
such  execution,  order  or  process,  nor  for  a  tax;  or 
if  taken  on  such  process,  that  the  property  was  ex- 
empt from  execution  expressly,  or  upon  demand  or 
selection  by  the  plaintiff.    [88  v.  273 ;  59  v.  25,  §  175.] 

Petition  should  be  framed  substantially  as  affidavit,  11  C.  C. 
238. 

Affidavit  may  be  amended,  1  W.  L.  M.  280.  Two  writs  may 
issue  on  one  affidavit,  Id.  599.     Affidavit  to  petition  may  be 
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sofficiem  as  preliminary  affidayit,  38  O.  S.  657.  The  truth  of 
the  allegation  that  the  property  was  not  taken  on  process  issued 
against  defendant  in  replevin  may  be  inquired  into  on  motion. 
2a  Bull  10. 

?  5816.  Order  for  delivery.  The  order  for  the  delivery 
of  the  property  to  the  plaintiff  shall  be  addressed  and 
delivered  to  the  sheriff;  and  it  shall  contain  the  names 
of  the  parties,  and  the  court  in  which  the  action  is 
brought,  and  the  sheriff  shall  be  thereby  commanded  to 
take  the  property,  deliver  it  to  the  plaintiff,  and  make 
return  of  the  order  on  a  day  to  be  named  therein.  [61 
V.  57,  §176;  S.  AC.  998.] 

i  5817.  When  ordev  returnable.  The  return  day  of  the 
order  of  delivery  shall  be  the  same  as  that  of  the  sum- 
mons.    [51  V.  57,  ?  177 ;  S.  &  C.  998.] 

i  5818.  How  order  executed.  The  sheriff  shall  execute 
the  order  by  taking  the  property  therein  mentioned; 
and  he  shall  also  deliver  a  copy  of  the  order  to  the  per- 
son charged  with  the  unlawful  detention  of  the  property, 
or  leave  such  copy  at  his  usual  place  of  residence.  [51 
V.  57,  i  178 ;  8.  &  0.  999.] 

An  order  of  delivery  confers  no  authority  on  the  officer  exe- 
cuting it  to  seize  property  which  is  not  actually  or  construct- 
ively in  the  possession  of  the  party  named  in  the  process,  14  O. 
8.  73. 

2  6819.  Plaintiff  to  give  undertakings.  The  sheriff 
shall,  except  as  provided  in  the  next  section,  de- 
liver the  property  so  taken  to  the  plaintiff,  his 
agent  or  attomev,  after  the  expiration  of  five  days 
from  the  time  the  property  is  taken,  when  there 
is  executed,  by  sufficient  surety  of  the  plaintiff,  a 
written  undertaking  to  the  defendant  in  at  least 
double  the  value  of  the  property  taken,  to  the  effect 
that  the  plaintiff  shall  duly  prosecute  the  action,  and 
in  case  the  judgment  shall  be  against  him,  that  he 
then  return  the  property  taken  or  pay  the  value  so 
assessed,  at  the  election  of  the  defendant  and  also 
pay  the  damages  assessed  for  the  taking,  detention 
and  injury  of  tne  property  and  costs  of  suit;  and  the 
undertaking  shall  be  returned  with  the  order;  pro- 
vided, that  the  sheriff  shall  not  be  required  to  take 
possession  of  the  property  described  in  the  order,  un- 
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til  there  is  executed  by  sufficient  surety  of  the  plaintifT 
a  written  undertaking  to  the  defendant  to  the  satis- 
faction of  the  sheriff  to  the  effect  that  the  plaintiff  will 
duly  prosecute  the  action,  and  also,  that  m  the  event 
that  the  suit  shall  be  decided  against  the  plaintiff, 
[that]  the  plaintiff  will  pay  the  costs  made  upon  such 
order  and  the  expenses  incurred  in  the  care  and  man- 
agement of  the  property  to  be  taken.     [88  v.  273.] 

The  bond  took  the  place  of  the  property  to  the  extent  of  the 
interest  of  the  defendant  in  replevfn,  10  O.  S.  461 ;  42  O.  S.'  1.  It 
was  held  good,  though  not  signed  by  plaintiff,  1  W.  L.  M.  599, 
though  signed  by  the  party  and  one  surety  when  the  statute 
required  two  or  more,  5  O.  8.  2S6 ;  though  for  less  than  double 
the  value  of  the  property,  1  W.  L.  M.  599;  or  the  obligors 
were  not  freeholders,  1  H.  24.  Justice  liable  for  taking  insuf- 
ficient bond,  6  Bull  247.  Obligor's  liability  is  not  avoided  by 
showing  his  signature  was  procured  by  fraud  of  co-obligor,  5  O.  S. 
256.  Sureties  not  released  oy  substitution  of  defendants,  23  O.  S. 
622.  Amendment  of  bond  with  obligor's  consent,  1  Clev.  R.  31. 
Plfidntiff  suing  as  administrator  personally  liable  on  bond,  4  O. 
77.  Where  there  has  been  no  assignment  of  the  bond  nor  refusal 
or  neglect  by  the  sheriff  to  enforce  it  an  action  thereon  can  only 
be  maintained  by  the  sheriff,  41 0.  S.  591.  Sureties  liable  for  judg- 
ment recovered  by  sheriff  against  successor  of  assignee.  Id.  An 
indemnity  bond  taken  by  the  sheriff  in  good  faith  from  the 
plaintiff  m  replevin  a^nst  loss  by  seizing  goods  which  the 
bond  recites  are  claimea  by  others  than  the  derendant,  is  a  valid 
obligation,  as  between  the  sheriff  and  the  obligor,  although  no 
replevin  bond  was  taken  before  delivering  tne  goods  to  the 
plaintiff,  42  O.  S.  508.  McDvaine  J.,  dissenting.  But  under  the 
recent  amendment  (88  v.  273)  the  bond  no  longer  vests  title 
to  the  property.  The  amendment  was  not  extended  to  cases 
pending  at  the  time,  and  therefore  does  not  apply  to  them.  The 
question  of  value  when  controverted  for  the  lury.  The  court 
can  not  take  the  question  from  the  jury  and  instruct  them  to 
return  a  verdict  for  the  amount  found  by  the  court,  7  C.  C.  59 ; 
30  Bull  19.    See  7  C.  C.  224.    Under  Justice's  Code,  7  C.  C.  308. 

{  5820.  Dntj  of  ol&oer  when  property  coiuiBts  of  heir- 
loomi,  etc.  When  the  property  replevied  consists  of  an 
heirloom,  personal  keepsake,  or  other  article,  the  value 
of  which  consists  in  whole  or  in  part  of  its  being  a  relic, 
model,  gift,  family  picture,  painting,  or  rare  production 
of  art  or  nature,  and  not  wholly  in  its  general  market- 
able character,  the  sheriff  shall  retain  and  s&fely  keep 
the  same,  subject  to  the  order  of  the  court,  if  the  defend- 
ant, his  agent  or  attorney,  within  ten  days  after  the  same 
is  replevied,  serve  a  written  notice  upon  the  officer  that 
he  will  demand  the  return  of  the  same  upon  the  final 
trial  of  the  case,  and  that  he  will,  at  the  next  term  of 
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the  courty  move  for  an  order  requiring  the  officer  to  re^ 
tain  the  property,  subject  to  the  final  order  of  the  court; 
and  if  the  defendant  lail  to^ve  the  notice  aforesaid,  or 
the  court,  upon  application  of  either  party,  refuse  to 
order  the  o&cer  to  retain  the  property,  for  the  reason 
that  it  does  not  belong  to  one  or  more  of  the  kinds  of 
personal  property  aforesaid,  the  officer  shall  deliver  the 
property  to  tne  plaintiff,  his  agent  or  attorney,  upon  the 
execution  of  an  undertaking,  as  provided  in  the  last  sec- 
tion, to  be  filed  with  the  clerk  of  the  court  within  ten 
days  from  the  expiration  of  the  time  to  give  the  notice, 
or  in  case  the  notice  is  given  within  ten  days  after  the 
refusal  of  the  court  to  order  the  officer  to  retain  the 
property.  And  provided  further,  that  the  defendant 
naay  at  any  time,  within  five  days  after  the  propertv 
is  taken,  execute  an  undertaking  to  the  plaintiff  witn 
one  or  more  sufficient  sureties  in  at  least  double  the 
value  of  the  property  taken,  conditioned  that  in  caae 
the  judgment  be  against  him,  [that]  he  shall  then 
return  the  property  taken  or  pay  the  value  so  assessed, 
at  the  election  of  tne  plaintin,  and  also  pay  the  dam- 
ages assessed  for  the  taking,  detention  and  injury  of 
the  property  and  costs  of  suit,  whereupon  said  prop- 
ertv shall  be  returned  to  the  defendant  by  the  officer, 
to  be  retained  by  the  defendant  until  the  determina- 
tion of  the  action.  Either  plaintiff  or  defendant  and 
their  respective  sureties,  shall  in  any  action  on  their 
respective  undertakings,  also  be  liable  for  a  breach 
thereof,  for  the  value  of  the  other's  interest  in  the  prop- 
erty in  question,  and  damages  for  its  detention,  includ- 
ing all  profits,  direct  or  indirect,  which  the  defendant 
or  plaintiff  as  the  case  may  be,  may  have  derived  from 
or  through  such  property;  provided,  further,  that 
after  the  rendition  oi  a  judgment  in  any  cause  in 
which  any  undertaking  has  been  given  in  compliance 
with  the  provisions  of  this  chapter,  upon  motion  to 
the  court,  the  sureties  upon  the  undertaking  shall  be 
notified  to  am>ear  in  eucn  court,  within  ten  days  from 
the  issuing  of  such  service,  and  show  cause  why  judg- 
ment should  not  be  entered  against  them  for  the 
breach  of  such  undertaking,  whereupon  such  sureties 
shall  be  made  parties  defendant  in  such  action^  and 


a  5820a-5822  replevin.  4tH 

the  same  shall  proceed  as  other  ciyil  actions.    [88  v,  274.] 

Redelivery  bond  evidence  of  identity  of  goods,  1 N.  P.  43.  Sum- 
mary proceedings  againnt  sureties  valid,  2  Id.  894.  See  7  C.  C.  224. 

g  6820a.  PreBerration  Of  property;  sale  In  certain  casei. 

In  all  actions  where  the  undertaking  or  undertakings 
shall  have  been  given  under  §5819,  or  under  {§5819 
and  5820,  or  under  ?  6616,  when  the  action  is  pend- 
ing on  appeal  or  certified  to  the  court  of  common 
pleas,  the  court,  or  a  judge  thereof  in  vacation,  shall 
make  proper  orders  for  the  preservation  of  the  prop- 
erty and  shall  direct  a  sale  of  the  property  when, 
because  of  its  perishable  nature  or  of  the  cost  of 
keeping  it,  a  sale  will  be  for  the  benefit  of  the  par^ 
ties;  the  sale  shall  be  public  after  such  advertise- 
ment as  is  prescribed  for  the  sale  of  like  property  on 
execution,  and  shall  be  made  in  such  manner  and 
upon  such  terms  of  credit  with  security  as  the  court 
or  judge  having  due  regard  to  the  probable  duration 
of  the  action  may  direct;  and  the  sheriff  shall  hold 
and  pay  over  all  the  proceeds  of  the  sale  collected  by 
him,  under  the  same  requirements  and  responsibiU- 
ties  of  himself  and  sureties  as  are  provided  in  respect 
to  money  deposited  in  lieu  of  bail.  The  fund  arising 
from  such  sale  shall  take  the  place  of  the  property 
so  sold,  and  upon  such  order  for  sale  having  been 
made  the  right  of  election  provided  for  in  said  sec- 
tions shall  thereupon  cease  as  to  the  property  so  sold. 
In  all  cases  where  such  property  shall  have  been  held 
by  the  sheriff  or  other  officer  of  the  court,  cost  of 
keeping  the  same  from  the  time  it  was  taken  until 
sold,  shall  be  taxed  as  costs  in  the  action.  [89  v.  366.] 

2  5821.  How  value  of  property  fixed.  For  &e  purpose 
of  fixing  the  amount  of  the  undertaking^  the  value  of 
the  property  taken  shall  be  ascertained  by  the  oath  of 
two  or  more  responsible  persons,  whom  the  sheriff  shall 
swear  truly  to  assess  the  value  thereof.  [51  v.  67,  J  180 ; 
S.  &  C.  999.] 

i  5822.  Duty  of  oficer  with  respect  to  property  and 
liability.  If  the  undertaking  required  by  ?  5819  be  not 
given  within  twenty-four  hours  after  tne  property  is 
taken,  or  after  the  right  first  accrues  to  the  plaintiff  to 
receive  the  property  from  the  officer  on  executing  the 
proper  undertaking,  the  officer  shall  return  the  property 
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to  the  defendant ;  and  if  the  officer  deliver  any  property 
so  taken  to  the  plaintiff,  his  agent  or  attorney,  or  keep 
the  same  from  the  defendant,  without  taking  such  secu- 
rity within  the  time  and  in  the  manner  aforesaid,  or  if 
he  take  insufficient  security,  he  shall  he  liable  in  dama- 
ges.   [67  V.  112,  §  181.] 

§  5828.  Qnalifloationt  of  sureties.  EzoeptioxLt  to  unP 
floimcy.  The  defendant  may,  within  ten  days  from 
the  time  the  undertaking  referred  to  in  the  last  flec- 
tion is  given  by  the  plaintiff,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  surety,  and 
if  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived 
all  objections  to  them ;  when  the  defendant  excepts, 
the  surety  must  justify  upon  notice,  as  bail  on  arrest; 
the  officer  shall  be  responsible  for  the  sufficiency  of 
his  surety  until  the  objection  thereto  is  waived,  as 
above  provided,  or  until  they  justify,  and  the  prop- 
erty shall  be  delivered  to  the  plaintiff  when  the  un- 
dertaking required  by  §  5819  is  given.  [88  v.  275;  51 
V.  57,  ?182;  S.  &  0.  999.] 

§6824.  Proceedlxi^B  wben  tplaintlff'B  action  fiLllB.  etc. 
When  judgment  is  rendered  against  the  plaintiff  on 
demurrer,  or  he  fails  to  prosecute  his  action  to  final 
judgment,  the  court  shall,  on  application  of  defendant, 
assess  to  defendant  proper  damages,  including  damages 
for  the  right  of  property  or  possession,  or  both,  if  he 
prove  himself  entitled  thereto,  or  cause  the  same  to  be 
done  by  a  jury,  for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  the  defendant.  [65  v.  81, 
§183 ;  S.  &  S.  547.] 

Finding  of  property  and  right  of  possession  in  defendant 
without  pleading  out  merely  upon  default  of  plaintiff,  does  not 


issue  oi  ine  rigni  oi  property  or  possession,  or  oom.  is  uoi  len- 
dered  by  the  pleadings,  the  party  can  not  prove  tne  damages 
arising  therefrom,  6  G.  C.  271 ;  see  90  Bull  19,  g6814nn. 

§  5825.  Uroceedingfl  when  jury  finds  for  plaintiff,  and 
on  deftralt.  When  the  property  is  delivered  to  the  plaint* 
iff,  or  remains  in  the  hands  of  the  sheriff,  as  provided  in 
i  5820,  if  the  jury,  upon  issue  joined,  find  for  the  plaint- 
iff, and  upon  inquiry  of  damages  upon  a  default,  they 
shall  assess  adequate  damages  to  the  plaintiff  for  the 
illegal  detention  of  the  proper^,  for  which,  with  costs 
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of  suit,  the  court  sitall  render  juagment  for  the  plaintiff. 

[51  V.  57,  i  185 ;  65  v.  81,  ?  184  ;  S.  A  C.  1001 ;  S.  &  S.  548.] 
See  §6622;  in  actions  before  justices  of  the  peace. 

§5886.  Prooeedingf  when  jnrj  flndg  for  defendant. 
When  the  property  is  delivered  to  the  plaintiff,  or  re- 
mains in  the  hands  of  the  sheriff,  as  provided  in  §  5820, 
if  the  jury,  upon  issue  joined,  find  for  the  defendant, 
thej  shall  also  find  whether  the  defendant  had  the  right 
of  property,  or  the  right  of  possession  only  (1),  at  the 
commencement  of  the  suit;  and  if  they  find  either  in 
his  favor,  they  shall  assess  to  him  such  damages  (2)  as 
they  think  right  and  proper,  for  which,  with  costs  of 
suit,  the  court  shall  render  judgment  for  the  defendant. 
[65  V.  81,  §184;  S.  &  S.  548.] 

1.  7  O.  (Pt.  2)  232.  A  judgment  without  such  finding  is  er- 
roueous,  12  O.  S-  432.  Where  issues  are  made  upon  inconsistent 
pleas,  a  geoeral  verdict  for  the  defendaut  upon  all  is  bad,  7  O. 
(Pt.  2)  232.  Finding  property  in  defendant  is  good,  though  prop- 
erty was  in  defendant  and  another,  W  645.  2.  W.  645.  It  is  er- 
ror to  assess  defendant's  dama^  without  the  intervention  ol  a 
jury,  12  O.  S.  432;  but  In  an  action  before  a  justice,  if  no  jury  is 
demanded,  the  justice  may  assess  the  damages,  26  O.  S.  480. 
When  property  which  he  holds  in  execution  is  replevied  from 
the  sherin,  and  the  issue  is  found  for  the  defendant,  the  measure 
of  damages  is  the  amount  of  the  execution,  with  interest  and 
costs  if  the  value  of  the  property  exceeds  It,  and  the  value  of  the 
property  if  it  is  less  than  tliat  amount,  17  0. 154.  In  replevin  for 
several  articles,  when  the  jury  find  for  the  plaintlif  as  to  part  and 
for  the  defendant  as  to  part,  assessing  to  each  the  proper  dama- 
ges separate  judgments  should  be  entered  for  each*  with  full 
costs,  9  0. 72.  When  plaintiff  alleges  his  ownership  of  the  goods, 
his  right  to  immediate  possession  thereof  and  Uieir  unuiwfui 
detention  by  the  defendant,  the  latter  may,  under  a  general  de- 
nial, prove  that  as  an  officer  he  levied  upon  the  goods  at  the 
suit  of  a  creditor  of  one  from  whom  the  plaintiff  obtained 
them,  and  that  the  transfer  to  the  latter  was  fraudulent  and 
void  as  against  creditors,  45  O.  S.  657i;  see  9  Neb.  483;  6  C.  C.  271. 
Judgment  limited  to  value  of  interest  claimed  in  petition,  2  C. 
C.  95.  Conditional  sale,  when  vendor  may  take  possession  under 
act,  82  V.  238;  46  O.  S.  450. 

{  5837.  When  property  not  taken  or  returned,  aotion 
may  proceed  as  one  for  damages.  When  the  property 
claimed  is  not  taken,  or  is  returned  to  the  defendant  hy 
the  sheriff  for  want  of  the  undertaking  required  by 
i  5819.  the  action  may  proceed  as  one  for  damages  only, 
and  the  plaintiff  shall  be  entitled  to  such  damages  as 
are  right  and  proper;  but  if  the  property  be  returned 
for  want  of  the  undertaking,  the  plaintiff  shall  pay  all 
costs  made  by  taking  the  same.  [51  v.  57,  { 186  ;  S.  &  C. 
1001.] 
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When  the  property  has  been  returned  the  action  may  pro- 
ceed, and  plauitifir  may  recover  to  the  extent  of  his  interest  in 
the  property  without  any  amendment  of  the  plecuiiugs,  10 
O.  S.  488. 

i  5888.  Order  for  delivery  mmy  iff ne  to  diflbrent  eenn- 
tief.  An  order  for  the  delivery  of  the  property  claimed 
may  be  directed  to  any  county ;  and  several  orders  may 
issue  at  the  same  time,  or  successively,  at  the  option  of 
the  plaintiff,  but  only  one  of  them  shall  be  taxed  in  the 
costs,  unless  otherwise  ordered  by  the  court.  [51  v.  57, 
i  187 ;  S.  &  C.  1001.] 

i  6829.  When  olftoer  may  break  open  btiilding.  The 
officer,  in  the  execution  of  the  order  of  delivery,  may 
break  open  any  building  or  inclosure  in  which  the  prop- 
erty claimed,  or  any  part  thereof,  is  concealed,  but  not 
until  he  has  been  refused  an  entrance  into  the  building 
or  inclosure,  and  the  delivery  of  the  property,  after  hav- 
ing demanded  the  same.    [51  v.  57,  J 188 ;  S.  <&  C.  lOOl.j 

1 6830.  When  action  may  be  brought  on  the  under- 
taking. No  suit  shall  be  instituted  on  the  undertaking 
given  under  §  5819  until  an  execution  issued  on  a  judg- 
ment in  favor  of  the  defendant  in  the  action  has  been 
returned  unsatisfied.    [51  y.  57,  §  189;  S.  &  C.  1001.] 

i  6831.  When  order  may  be  eet  aside  at  olerk'f  ooft. 
An  order  for  the  delivery  of  property  issued  under 
§  5815.  without  the  affidavit  required  thereby,  shall  be 
^t  aside  at  the  cost  of  the  clerk  who  issued  it,  and  such 
clerk,  as  well  as  the  plaintiff,  shall  be  liable  in  damages 
to  the  party  injured.     [51  v.  57,  §  190 ;  S.  &  C.  1001.] 

See  25  Bull  10. 
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CHAPTER  Xir. 

SUBETIES— BIGHTS  AND  BEMEDIES  OF. 

2  5S8S.  Certain  tnretiei  oan  not  wuto  their  righte. 
In  contracts  for  the  payment  of  money  to  banks  or  bank- 
ers, sureties  in  fact,  known  to  the  parties  to  be  such  at 
the  time  such  contracts  were  made,  may  be  proved,  and 
shall  be  considered  in  all  courts,  to  be  sureties,  and  have 
all  the  privileges  of  sureties,  anything  in  the  contract 
expressed  to  the  contrary  notwithstanding.    [43  v.  67.] 

20  Ball  102. 

2  5883.  Certain  snretiei  may  require  creditors  to  sue. 
A  person  bound  as  surety  in  a  written  instrument  for 
the  payment  of  money,  or  other  valuable  thing,  may,  if 
a  rl^t  of  action  accrue  thereon,  require  his  creditor,  by 
notice  in  writing,  to  commence  an  action  on  such  instru- 
ment forthwith,  against  the  principal  debtor ;  and  unless 
the  creditor  commence  such  action  within  a  reasonable 
time  thereafter,  and  proceed  with  due  diligence,  in  the 
ordinary  course  of  law,  to  recover  judgment  against  the 

Srincipal  debtor  for  the  money  or  other  valuable  thing 
ue  .thereby,  and  to  make,  by  execution,  the  amount 
thereof,  the  creditor,  or  the  assignee  of  such  instrument, 
so  failing  to  comply  with  the  requisition  of  such  surety, 
shall  thereby  forfeit  the  right  which  he  would  otherwise 
have  to  demand  and  receive  of  such  surety  the  amount 
due  thereon.    [61  v.  19,  §  1 ;  S.  &  S.  741.] 

The  notice  mnst  be  in  writing,  41  O.  S.  28,  and  pleaded,  7  O. 
(Pt.  1)  229.  No  particular  forms  of  words  are  required.  A  sub- 
stantial compliance  with  the  statute  is  sufficient,  41  O.  S.  28 ;  44 
O.  8. 430.  A  notice  which  is  positive  in  its  request  to  sue,  and 
does  not  mislead  the  creditor  as  to  the  instrument  to  be  sued  on, 
is  sufficient.  Id.  A  notice,  *'  You  are  hereby  required  at  once  to 
proceed  and  collect  the  note  you  hold  upon  which  I  am  surety. 
...  I  will  stand  no  longer,"  is  sufficient,  40  O.  S.  101.  The  no- 
tice must  contain  an  unconditional  requirement  to  commence 
the  action  forthwith.  A  notice  that  tne  surety  *' wishes  "  the 
creditor  "to  proceed  against  the  principal  debtor"  and  collect 
"the  claim,  or  have  it  arranged  in  some  way,"  and  that  the 
surety  does  "not  wish  to  remain  bail  any  longer,"  is  not  suffi- 
cient, 29  O.  8.  663.  The  duty  of  the  creditor  to  proceed  within  a 
reasonable  time  after  such  notice  is  imperative.  It  is  the  right 
of  the  surety  to  require  that  action  be  brought  against  the 
principal  and  diligently  proceeded  with ;  and  this  right  is  not 
afTected  by  the  fact  of  solvency  or  insolvency  of  such  principal, 
44  O.  8.  ^.  Where  the  principal  and  surety  are  residents  within 
the  same  jurisdiction,  the  duty  of  the  creditor  to  commence  an 
action,  as  required,  is  not  affected  by  the  fact  that  be  is  a  resl- 
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dent  of  another  state,  Id.  To  entitle  the  surety  upon  a  note  to 
the  benefit  oi  this  section,  it  is  not  necessary  that  the  fact  of 
suretyship  should  appear  upon  the  face  of  the  note,  Id.  Under 
a  similar  statute  it  was  held  that  when  the  surety  gave  notice  to 
the  creditor  to  sue,  it  was  not  a  compliance  with  the  statute  to 
sue  the  surety  alone,  2  O.  303.  Requirement  of  notice,  35  Bull  114. 

§  6834.  Sepresentatiyet  of  snretief  may  have  beiMflt 
of  last  ■eotion.  The  executor  or  administrator  of  a  surety 
BO  bound  may,  in  like  manner,  make  such  requisition  of 
the  creditor,  or  his  executor  or  administrator,  as  pro- 
vided in  the  preceding  section ;  and  in  case  of  lailure  of 
the  creditor,  or  his  executor  or  administrator,  to  proceed 
as  therein  required,  the  executor  or  administrator,  if  he 
make  the  requisition,  shall  have  the  same  relief  as  is 
therein  provided  for  a  surety.    [61  v.  19,  J  2 ;  S.  &  S.  741.] 

41  0.  S.  28. 

1 6835.  Limitation  of  the  last  two  eeotions.  Nothing 
in  the  last  two  sections  contained  shall  be  so  construed 
as  to  affect  bonds  required  by  law  to  be  given  by  guard- 
ians, executors,  administrators,  trustees  of  an  express 
trust,  public  officers,  or  any  bond  or  undertaking  required 
by  law  to  be  ffiven  in  an  action  or  legal  proceeding  in 
any  court  of  this  state.    [61  v.  19,  §§  3,  4 ;  8.  &  8.  742.] 

1 6886.  When  surety  subrogated  and  may  revive  judg- 
ment in  hie  own  name.  "When  the  surety  in  a  judgment, 
who  is  certified  therein  to  be  such,  or  his  personal  repre- 
sentative, pays  the  judgment,  or  any  part  thereof,  he 
shall,  to  the  extent  oi  such  payment,  have  all  the  rights 
and  remedies  against  the  principal  debtor  that  the 
plaintiff  had  at  the  time  of  such  payment ;  and  proceed- 
ings to  revive  the  judgment  shall  be  as  provided  in 
i  5367,  and  shall  be  m  the  name  of  such  surety  or  repre- 
sentative, but  the  plaintiff  in  the  original  action  shall 
not  be  liable  for  any  costs  therein.  [78  v.  19 ;  68  v.  17,  §  1.] 

The  section  is  constitutional,  86  O.  S.  155.  In  the  record  of  a  judg- 
ment against  three  persons  where  it  appeared  that  on  motion ,  and 
by  consent  of  parties  the  judgment  is  to  stand  against  one  as  a 
surety  only,  it  was  held,  that  this  was  a  sufficient  certificate  that  he 
was  such  surety  to  authorize  him  to  maintain  an  action  to  revive 
said  Judgment  after  it  has  become  dormant,  Id.  The  surety's 
right  to  revive  is  the  same  as  the  Judgment  creditor's,  and  is 
not  barred  until  twenty-one  years  from  the  time  the  judgment 
became  dormant.  Id.  163.  When  a  surety  pays  a  judgment  ren- 
dered against  him  and  his  principal  he  has  the  right,  though 
not  certified  as  such  in  the  record  of  the  judgment,  to  be  sub- 
rogated to  the  place  of  the  judgment  creditor  against  the  prin- 
cipal and  all  others  standing  in  his  shoes,  48  0. 8. 75.   This  right 
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Is  not  affected  by  the  provisions  of  this  section.  The  object  of 
this  section  is  to  enlarge,  not  to  limit,  tbe  rights  the  surety  had 
for  his  indemnity  against  his  principal,  on  payment  of  thedebti 
Id.    Defendant  may  show  his  relation  to  judgment,  8  C.  C.  70. 

§  6837.  Sureties  of  county  oflElcen  may  apply  to  be  dis- 
charged. A  surety  of  a  eheriflf,  auditor,  probate  judge, 
county  treasurer,  clerk  of  the  court  of  common  pleas, 
recoraer  and  coroner,  or  infirmary  director,  may  at 
any  time  notify  the  county  commissioners  by  giving 
at  least  five  days'  written  notice,  that  he  is  unwilling 
to  continue  as  surety  for  such  officer,  and  will,  at  a 
time  to  be  therein  named,  make  application  to  the 
commissioners  to  be  released  from  further  liability 
upon  his  bond ;  and  he  shall  also  give  at  least  three 
days'  written  notice  to  such  officer  of  the  time  and 
place  at  which  such  application  will  be  made.  [88  v. 
264;  62  v.  69,  §1;  S.  &  S.  742.] 

g  5838.  Duty  of  oommikuonem  in  such  oaae.  The 
county  commissioners,  upon  such  notice  being  given, 
shall  near  the  application,  and  if,  in  their  opinion,  there 
is  good  reason  therefor,  shall  require  such  officer  to  give 
a  new  bond,  conditioned  according  to  law,  to  their  satis- 
faction, within  such  reasonable  time  as  they  may  direct; 
and  if  such  officer  fail  to  execute  such  bond,  the  office 
shall  be  deemed  vacant,  and  shall  be  immediately  filled 
as  other  vacancies  therein;  but  such  original  sureties 
shall  not  be  released  or  discharged  until  the  filing  of  the 
new  bond,  or  the  expiration  of  the  time  allowed  therefor, 
and  shall  be  liable  only  for  the  official  acts  of  such  offi- 
cer from  the  time  of  the  execution  of  the  original  bond 
to  the  filing  of  the  second  bond,  or  the  expiration  of  the 
time  allowed  therefor;  and  the  costs  of  such  application 
shall  be  paid  by  the  surety  who  makes  the  same.  [62  y. 
69,  §  2 ;  S.  &  S.  742.] 

i  5839.  Sureties  of  constable  or  marshal  may  apply  to 
be  discharged.  If  a  constable,  or  the  marshal  of  a  mu- 
nicipal corporation,  neglect  or  refuse,  on  demand  made 
for  that  purpose  by  a  person  entitled  thereto,  his  agent 
or  attorney,  to  pay  all  money  by  him  received  in  his  of- 
ficial capacity  for  the  use  of  such  person,  a  surety  of 
such  constable  or  marshal  may  give  notice  to  the  trustees 
of  the  township,  or  the  council  of  the  corporation,  in 
which  such  constable  or  marshal  resides,  of  his  refusal 
or  neglect  to  pay  over  money  by  him  collected  by  virtue 
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of  Lis  office,  and  that  he  is  unwilling  to  continue  as  his 
surety.    [61  v.  103,  J  1 ;  8.  &  S.  743.] 

i  6840.  Prooeedings  by  oounoil  or  trustees  in  luoh 
oases.  The  trustees  or  council,  as  the  case  may  be,  upon 
such  notice  heing  given,  shall  immediately  inform  the 
constahle  or  marshal,  in  writing,  of  the  refusal  of  his 
surety  to  continue  as  such,  and  that  he  is  required  to 
give  a  new  undertaking,  conditioned  according  to  law; 
if  such  constahle  or  marshal  give  such  undertaking,  to 
the  satisfaction  of  the  trustees  or  council,  within  ten 
days  after  receiving  such  notice,  the  sureties  upon  the 
first  undertaking  shall  he  released  and  exonerated  from 
all  further  liahility  thereon;  and  if  the  constahle  or 
marshal  fail  to  give  a  new  undertaking  within  ten  days 
after  having  received  such  written  notice,  such  failure 
shall  he  deemed  and  taken  as  a  resignation  of  his  office, 
and  the  trustees  or  council  shall  proceed  to  fill  such  va- 
cancy as  is  provided  in  other  cases.  [61  v.  103,  §  2 ; 
S.  &  a  743.] 

2  5841.  Sureties  of  treasurer  of  sohool  fund  may  apply 
to  be  disobarged.  A  surety  of  the  treasurer  of  school 
fands,  in  any  school  district  organized  under  the  provis- 
ions of  law,  may  at  any  time  notify  the  hoard  of  educa- 
tion of  the  proper  cfistrict,  by  giving  at  least  five  days' 
notice,  in  writing,  that  he  is  unwilling  to  continue  as 
surety  for  such  treasurer,  and  will,  at  a  time  therein 
named,  make  application  to  the  hoard  of  education  to  he 
released  from  further  liability  upon  his  bond ;  and  he 
shall  also  give  at  least  three  days'  notice  in  writing  to 
such  treasurer,  of  the  time  and  place  at  which  the  appli- 
cation will  be  made.    [70  v.  195,  §  48.] 

§  5842.  Prooeedings  by  board  of  eduoation  in  suoh  ease. 
The  board  of  education,  upon  such  notice  being  given, 
shall  hear  the  application,  and  if,  in  their  opinion,  there 
is  good  reason  therefor,  shall  require  the  treasurer  to  give 
a  new  bond,  conditioned  according  to  law,  and  to  the 
satisfaction  of  the  board,  within  such  time  as  they  mav 
direct:  and  if  the  treasurer  fail  to  execute  such  bond, 
the  office  shall  be  deemed  vacant,  and  shall  be  immedi- 
ately filled  as  other  vacancies  therein;  but  such  original 
sureties  shall  not  be  released  or  discharged  until  the  fil- 
ing of  the  new  bond,  or  the  expiration  of  the  time 
allowed  therefor;  and  the  costs  of    such   application 
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shall  be  paid  by  the  person  making  the  same.  [70  y. 
195,  ?  48.  J 

i  6843.  Sureties  of  township  officers  may  apply  to  he 
discharged.  A  surety  of  a  justice  of  the  peace,  constable, 
township  treasurer,  or  any  township  officer,  may  at  any 
time  notify  the  township  trustees,  by  giving  at  least  five 
days'  notice,  in  writing,  that  he  is  unwilling  to  continue 
as  surety  for  such  officer,  and  will,  at  a  time  therein 
named,  make  application  to  the  township  trustees  to  be 
released  from  lurther  liability  upon  his  bond ;  and  he 
shall  also  give  at  least  three  days'  notice  in  writing  to 
such  officer^  of  the  time  and  place  at  which  the  applica- 
tion will  be  made.  [52  v.  127,  }  1 ;  64  v.  13,  }  1 ;  S.  &  C. 
809;  S.&S.743.] 

i  6844.  Proceedings  by  township  tmstees  in  such  oaaei. 
The  township  trustees^  upon  such  notice  being  given, 
shall  hear  the  application,  and  if  they  find  that  such  of- 
ficer neglects  or  refuses,  on  demand  by  a  person  entitled 
thereto,  his  agent  or  attorney,  to  pay  over  all  money  by 
him  received  in  his  official  capacity  for  the  use  of  such 
person,  or  if,  in  their  opinion,  there  is  other  good  reason 
therefor,  they  shall  require  such  officer  to  give  a  new 
bond,  conditioned  according  to  law,  and  to  the  satisfac- 
tion of  the  trustees,  within  such  tim^  as  they  may  direct; 
and  if  the  officer  fail  to  execute  such  bond,  the  office 
shall  be  deemed  vacant,  and  shall  be  immediately  filled 
as  other  vacancies  therein ;  but  such  original  sureties 
shall  not  be  released  or  discharged  until  the  filing  of  the 
new  bond,  or  the  expiration  oi  time  allowed  therefor, 
but  they  shall  be  liable  only  for  the  official  acts  of  such 
officer  from  the  time  of  the  execution  of  the  original 
bond  to  the  filing  of  the  new  bond,  or  the  expiration  of 
the  time  allowed  therefor ;  and  the  costs  of  the  applica- 
tion shall  be  paid  by  the  person  making  the  same.  [52 
V.  127,  i  2;  64  v.  13,  ?  2;  S.  &  C.  809;  S.  &  S.  743.] 

Where  application  was  made  to  the  township  trustees  by 
the  sureties  of  a  justice  of  the  peace  to  be  released  from  his 
bond,  and  thereupon  the  Justice  procured  other  persons  to 
sign  their  names  to  his  official  bond,  but  with  no  seal  at- 
tached, and  without  their  names  being  inserted  in  the  body 
of  the  instmment,  it  was  held  that  this  was  not  giving 
other  security,  and  the  obligations  of  the  original  sureties 
remained  in  full  force,  19  O.  ».  485. 

3  5846.    Bnroties  may.  by  action,  compol  principal  to 
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paj  deM.  A  Burety  may  maintain  an  action  against 
his  principal,  to  compel  him  to  discharge  the  debt  or 
liability  for  which  the  surety  is  bound,  after  the  same 
becomes  due.    [51  v.  57,  §  500 ;  S.  &  C.  1095.] 

A  surety  may  proceed  against  his  principal  in  equity  to 
have  his  estate  subjected  to  the  payment  of  the  debt  with- 
out making  payment  himself,  before  commencing  suit,  1 0. 
533.  When  one  of  two  partners  is  deceased  and  the  other 
insolvent  a  surety  for  the  firm  having  paid  the  debt  may 
proceed  in  equity  against  the  estate  ot  the  deceased  partner 
without  prosecuting  a  suit  against  the  survivor.  5  O. 
853.  Creditor  a  necessary  party,  31 0.  S.  565,  567 ;  see  84  O.  B. 
871,  375.  The  provisions  of  this  and  the  next  two  sections 
do  not  affect  the  principle  which  releases  the  surety  when, 
without  his  consent,  the  time  of  payment  is  extended  by 
i^reement  between  creditor  and  principal  debtor,  14  0. 8.  S72. 
The  section  contemplates  an  original  action  by  the  surety 
against  the  principal  and  does  not  authorize  the  surety  in 
an  action  brought  against  him  by  the  creditor  to  bring  in 
his  principal  for  the  purpose  of  having  the  relation  of 
principal  and  surety  certified  under  §  5419, 31 0.  S.  565.  When 
judgment  has  been  rendered  against  principal  and  surety 
and  the  principal  is  insolvent,  a  court  of  chancery  will 
entertain  jurisdiction  of  a  suit  brought  by  the  surety  for 
the  purpose  of  reaching  credits  of  the  principal,  and  ap- 
propriating them  in  payment  of  the  Judgment,  although 
the  surety  has  not  paid  the  money,  15  O.  401.  One  of  several 
sureties  against  whom  judgment  has  been  obtained  can  not 
sustain  a  separate  action  against  the  principal ;  but  in  such 
case  when  there  is  a  joint  judgment  against  several  sureties, 
all  must  join  in  the  action,  2  O.  209.  Authority  for  appoint- 
ment of  receiver  in  action  under  this  section,  45  O.  S.  138. 
Surety's  right  of  action  to  compel  principal  to  pay  debt  ex- 
ists in  equity  independent  of  statute,  Id.  188. 

g  5846.    When  surety  may  have  aotion  for  indemnity 

before  debt  due.     A  surety  may  maintain  an  action 

against  his  principal,  to  obtain  indemnity  against  the 

debt  or  liability  for  which  he  is  bound,  before  it  is  due, 

whenever  any  of  the  grounds  exist  upon  which,  by  the 

provisions  of  this  title,  an  order  may  be  made  for  arrest 

or  for  an  attachment.    [51  v.  57,  §  501 ;  S.  &  C.  1097.] 

Surety  can  not,  when  proceeding  for  specific  relief  under 
5847,  obtain  an  order  of  attachment  by  reason  of  the  non-resi- 
ence  of  the  defendant,  2  D.  436.    Sufficiency  of  affidavit  for 
attachment  in  language  of  statute,  11  0.  S.  579. 

i  6847.    Surety  may  have  any  provisional  remedy.    In 

such  action  the  surety  may  obtain  any  of  the  provisional 

remedies  mentioned  m  division  six  oi  this  title,  upon  the 

grounds  and  in  the  manner  therein  provided.    [51  v.  57, 

8602;  S.  AC.  1098.] 
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The  effect  of  this  section  is  to  place  sureties  upon  the 
same  footing  with  creditors,  in  respect  to  the  right  of  ob- 
taining provisional  remedies,  11 0.  n.  579. 


CHAPTER  XIII. 

TAXES  AND  ASSESSMENTS— RELIEF  AGAINST  ILLEGAIj. 

2  6848.  Jurisdiction  of  common  pleat  and  superior 
oonrts.  Ck>urt8  of  common  pleas  and  superior  courts 
shall  have  jurisdiction  to  enjoin  the  illegal levj  of  taxes 
and  assessments,  or  the  collection  of  either,  and  of  actions 
to  recover  back  such  taxes  or  assessments  as  have  been 
collected,  without  regard  to  the  amount  thereof;  but  no 
recovery  shall  be  had  unless  the  action  be  brought  within 
one  year  after  the  taxes  or  assessments  are  collected. 
[53  V.  178,  ?§  1,  2;  S.  &  C.  1551-2.] 

Under  our  statute  an  enlarged  or  additional  remedy  is 
given  to  the  tax-payer.  While  the  action  under  it  is  still 
equitable  in  its  nature,  a  remedy  is  afforded  by  it  which 
formerly  might  be  had  only  at  law  ;  the  plaintiff  is  not  re- 
quired to  malce  out  a  case  in  every  element  which  would 
be  necessary  without  it  to  entitle  him  to  equitable  relief ; 
it  is  sufficient  if  he  shows  that  the  tax  or  assessment  is 
illegal,  39  O.  S.  801 ;  27  O.  S.  536 ;  24  O.  &  253.  The  section  af- 
fords an  opportunity  to  establish  the  invalidity  of  a  tax  or 
assessmehl,  and  if  judgment  is  rendered  against  the  prop- 
erty owner  it  'can  not  be  properly  said  that  his  rights  of 
property  have  been  determined  without  due  process  of  law, 
49  O.  8.  349. 

JuriadicUon,  The  superior  court  of  Cincinnati  has  juris- 
diction, 25  O.  S.  229.  but  had  no  jurisdiction  over  non-resident 
tax-payers,  2  0.  ».  C.  R.  500.  The  supreme  court  has  not 
original  jurisdiction,  8  O.  S.  393. 

Ir^nction  against  illegal  levy^  etc.  In  an  action  to  enjoin 
the  collection  of  an  assessment  the  burden  of  establishing  a 
right  to  a  perpetual  injunction  is  upon  the  party  who  claims 
to  be  entitled  to  it,  43  O.  S.  526.  In  an  action  to  enjoin  an 
assessment  the  party  must  show  its  invalidity  by  proper 
averment  and  proof.  The  assessment  will  be  held  valid 
until  the  contrary  is  made  to  appear,  35  O.  S.  322.  Inequali- 
ties in  valuation  do  not  constitute  grounds  for  enjoining 
taxes  in  the  absence  of  fraudulent  discriminations,  37  O.  s. 
571. 

JReoovery  back.  Taxes  paid  under  protest  may  be  re- 
covered back,  38  O.  S.  319 ;  28  O.  S.  521 ;  27  O.  8.  527 ;  if  paid  also 
under  duress,  Id.,  49  O.  8.  608 ;  7  Bull  248.  Payment  of  an  il- 
legal assessment  under  protest  simply  is  not  Involuntary. 
It  must  appear  that  the  treasurer  was  about  to  levy  a  dis- 
tress upon  the  property,  48  O.  8.  210 ;  23  Bull  229.    Payment 
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to  a  coanty  treasurer  by  an  express  company  of  illegal 
taxes  on  gross  receipts  from  Interstate  business,  under  pro- 
test and  with  notice  of  an  intention  to  recover  back,  wnen 
made  to  avoid  the  penalties  imposed  by  |  2843.  is  involun- 
tary and  may  be  recovered  back,  49  O.  S.  608 ;  affirms,  21  Bull 
238.  Taxes  paid  under  a  mistake  of  fact  may  be  recovered 
back,  39  O.  H.  354 ;  but  taxes  voluntarily  paid  without  pro- 
test or  objection  can  not  be  recovered  back,  40  O.  8.  306;  9 
Bull  16.  In  an  action  to  recover  back  an  assessment  an 
averment  in  the  petition  that  it  was  illegal  and  void  is  not 
sufficient.  The  facts  must  be  stated,  44  O.  8.  61.  **  The  com- 
mon law  on  the  recovery  back  of  taxes,"  see  14  Bull  248,  260. 

Limitation.  When  an  assessment  is  divided  into  install- 
ments the  limitation  runs  against  each  installment  from 
the  time  of  its  collection  and  not  from  the  oolleotion  of  the 
last  installment,  44  O.  8.  51.  Limitation  held  to  apply  to  action 
for  recovery  of  overpayment  on  street  assessmeuts  where  mis- 
take was  one  of  calculation  by  city's  agent,  51 0.  8.  865. 

What  conHituleM  an  involuntary  payment.  The  cases  are 
collected  and  commented  on  in  21  Bull  238,  240.  To  make 
the  payment  of  an  illegal  demand  involuntary,  it  must  be 
made  to  appear  that  it  was  made  to  release  the  person  or 
property  of  the  party  from  detention  or  to  prevent  the 
seizure  of  either  oy  the  other  party  having  apparent  au- 
thority to  do  so  without  resorting  to  an  action  at  law,  1 0. 8. 
268.  The  ruling  in  this  case  was  modified  in  11  O.  8.  534. 
where  it  was  held  that  a  payment  may  be  involuntary  if 
there  be  an  immediate  and  urgent  necessity  or  the  payment 
is  made  for  the  purpose  of  redeeming  or  preserving  one's 
property.  Where  D.  tendered  to  the  treasurer  of  the  county 
all  ihe  taxes  legally  due  on  a  city  lot  which  had  been  as- 
sessed by  the  citv  for  the  improvement  of  a  street  and  the 
assessment  had  been  certified  to  by  the  county  auditor  and 
placed  on  the  duplicate  for  collection,  said'assessment  being 
■void  for  want  of  authority  to  make  it,  and  the  treasurer 
refused  to  receive  the  taxes  legally  due.  unless  D.  would 
also  pay  the  assessment  and  the  lot  was  by  reason  thereof 
returned  delinquent  and  was  about  to  be  sold  and  D.  to 
prevent  such  sale,  and  under  protest  paid  said  assessment 
and  taxes,  it  was  held  that  the  payment  was  involuntary, 
27  O.  8.  527 ;  see  48  O.  8.  210 ;  49  O.  8.  608  supra.  Payment  of 
taxes  held  voluntary,  29  Bull  366. 

I  5849.  Parties  defendant  to  aotions  to  eigoin  levy. 
Actions  to  enjoin  the  illegal  levy  of  taxes  and  assess- 
ments must  be  brought  against  the  corporation  or  person 
for  whose  use  and  benefit  the  levy  is  made ;  and  if  the 
levy  would  go  u^on  the  county  duplicate,  the  county 
auditor  must  be  joined  in  the  action.  [53  y.  178, 1  2; 
S.  &  C.  1152.] 

See,  as  to  parties  plaintiif,  g  5005,  notes— cited  in  51 0.  S.  517. 

}  5860.  Id.  To  eiy'oin  coUeotion,  and  to  recoyer  back. 
Actions  to  enjoin  the  collection  of  taxes  and  assessments 
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must  be  brought  against  the  officer  whose  duty  it  is  to 
collect  the  same;  actions  to  recover  back  taxes  and 
assessments  must  be  brought  against  the  officer  (1)  who 
made  the  collection,  or,  ii  he  is  dead,  against  his  per- 
sonal representative ;  and  when  they  were  not  collected 
on  the  county  duplicate,  the  corporation  which  made  the 
levy  must  be  joined  in  the  action.  [53  v.  178,  {2.] 
21  Bull  238. 

1.  13  Bull  834.  The  action  must  be  brought  against  such  offi' 
cer  individually,  and  not  in  his  official  capacity,  Id.  511. 

1  5861.  Amount  admitted  most  be  paid  or  tendered, 
and  nndertaking  given.  If  the  plaintiff  in  an  action  to 
enjoin  the  collection  of  taxes  or  assessments  admit  a  part 
thereof  to  have  been  legally  levied,  he  must  first  pay  or 
tender  the  sum  admitted  to  be  due  (1);  if  an  order  of  in- 
junction be  allowed,  an  undertaking  must  be  given  as  in 
other  cases;  and  the  injunction  shall  be  a  justification 
of  the  officer  charged  with  the  collection  of  such  taxes 
or  assessments  for  not  collecting  the  same.  [53  v.  178, 
{3;  S.&ail52.] 

1.  16  O.  8.  614 ;  21  Bull  238;  8  C.  C.  B.  493,  496. 

CHAPTER  XIV. 

«  TO  CHANGE  NAME. 

2  5868.  What  names  may  be  ohanged.  The  names  of 
persons,  the  names  of  towns,  villages,  and  hamlets,  and 
the  names  of  companies  or  associations  incorporated  in 
this  state,  may  be  changed  in  the  manner  provided  in 
this  chapter.  [40  v.  28,  §  1 ;  51  v.  293,  ?  1 ;  50  v.  274, 
8  77;  8.  &  C.  309,  317, 1138.] 

Of  villages  and  hamlets,  U  1570, 1571. 

g  5858.  Proceedings  to  change  name  of  persons.  ^  A  per- 
son desiring  to  change  his  name  may  file  a  petition  in 
the  court  of  common  pleas  or  in  the  probate  court  of 
the  county  in  which  he  resides,  setting  forth  that  he 
has  been  a  dona  .^  resident  of  such  county  for  at  least 
one  year  prior  to  the  filing  of  the  petition,  the  cause 
for  which  the  change  of  name  is  sought,  and  the  new 
name  asked  for ;  and  the  court,  upon  l^ing  satisfied,  by 
proof  in  open  court,  of  the  truth  of  the  facts  set  forth  in 
the  petition,  that  there  exists  reasonable  and  proper 
cause  for  changing  the  name  of  the  petitioner,  and  tnat 
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notice  of  the  intended  application  has  been  given  by 
one  publication  in  a  newspaper  of  general  circulation 
in  such  county  at  least  thirty  days  prior  to  filing  of  the 

Eetition,  may  order  such  change  of  name,  and  tne  pro- 
ate  judge  is  authorized  to  charge  for  his  services  in 
the  proceedings  the  sum  of  three  dollars  and  no  more. 
[92  V.  28.] 

i  5864.  Id.  Of  town,  village,  or  hamlet.  Not  less  than 
twelve  freeholders  of  the  vicinity  may  file  a  petition  in 
the  court  of  common  pleas  of  the  county,  for  the  change 
of  the  name  of  any  town,  village,  or  hamlet  in  such 
county,  setting  forth  the  reason  why  such  change  of 
name  is  desirable,  and  the  name  proposed  to  be  substi- 
tuted ;  and  the  court,  upon  being  satisfied  by  proof,  that 
the  prayer  of  the  petitioners  is  just  and  reasonable,  that 
notice  as  required  in  the  last  section  has  been  given,  that 
at  least  three-fourths  of  the  inhabitants  of  such  town, 
village,  or  hamlet  desire  such  change,  and  that  there  is 
no  other  town,  village,  or  hamlet  in  this  state  of  the 
same  name  as  that  which  is  prayed  for,  may  order  such 
change  of  name.    [40  v.  28,  §  3:8.  &  C.  1138.] 

§  6865.  Id.  Of  corporation.  The  directors  or  trustees 
of  a  corporation  incorporated  in  this  state  may  file  a  peti- 
tion in  the  court  of  common  pleas  of  the  county  in  which 
its  principal  office  is  located,  or.  if  it  has  no  principal 
office,  in  the  county  in  which  it  is  situate,  for  a  change 
of  name  of  such  corporation ;  and  the  court,  upon  being 
satisfied  that  thirty  days'  notice  of  the  object  and  prayer 
of  the  petitioners  has  been  given,  by  publication  in  a 
newspaper  of  general  circulation  in  the  county,  and  upon 
good  cause  shown,  shall  order  the  change  of  name  as 
prayed  for.  [51  v.  293,  ?U,  2 ;  50  v.  274,  ?  77 ;  S.  &  C. 
309,  317.] 

i  6856.  Id.  Copy  of  order  to  be  filed  and  pnblioation 
made.  A  copy  of  the  order  of  the  court  shall  be  filed 
with  the  secretary  of  state,  if  the  articles  of  incorpora- 
tion were  filed  in  his  office,  or  with  the  recorder  ot  the 
county,  if  the  certificate  was  filed  in  his  office*  and  in 
either  case  a, copy  of  the  order  shall  be  published  in 
some  newspaper  of  general  circulation  in  the  county. 
[51  V.  293,  ?  3 ;  50  v.  274,  §  77 ;  S.  &  C.  309,  317.] 

i  6857.  Sffect  of  change  of  name  of  corporation.  When 
the  provisions  of  the  last  section  have  been  complied 
with,  such  corporation  shall  thereafter  be  known  by  such 
new  name,  and  shall  have  all  the  powers,  and  be  subject 
to  the  same  restrictions,  as  if  no  change  of  name  had  oeen 
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made;  and  no  s  uch  change  of  name  shall  affect  the  rights 
of  such  corporation,  or  of  any  individual,  or  other  cor- 
poration.   [61 V.  293,  §  4 ;  50  v.  274,  §  77 ;  8.  &  C.  309, 317.] 

CHAPTER  XV. 

TO  CONTEST  WILL. 

2  6868.  Person  interested  may  contest  will  or  oodieil. 
A  person  interested  in  a  will  or  codicil  admitted  to  pro- 
bate in  the  probate  court,  or  court  of  common  pleas  on 
appeal,  may  contest  the  Yalidity  thereof  in  a  civil  action 
in  the  court  of  common  pleas  of  the  county  in  which 
such  probate  was  had.     [51  v.  167,  J  24;  S.  &  C.  1216.] 

A  widow,  though  electing  to  take  under,  may  contest  will,  16 
O.  S.  353.  The  jurisdiction  is  original  and  not  appellate,  20  O.  S. 
206 ;  but  the  proceeding  is  in  the  nature  of  an  appeal  m>m  the 
order  of  probate.  33  O.  S.  598.  Remainderman  may  bring  the 
action,  3  C.  C.  R.  91.  The  mode  of  contesting  a  will  ad- 
mitted to  probate  as  provided  by  g  24  of  the  probate  act  and 
g  19  of  the  wills  act  is  exclusive,  29  O.  S.  220.  To  invalidate 
a  will  for  fraud  or  undue  influence,  it  must  appear  that  the 
fraud  or  influence  complained  of  had  some  effect  upon  the 
testator  in  producing  the  very  act  of  making  his  will,  17 
O.  S.  302.  Proceeding  to  construe  will  see  g  6202.  lu  contest 
on  ground  that  will  was  not  legally  executed  and  attested  it 
is  error  to  charge  that  the  jury  must  be  satisfied  by  a  fair 
preponderance  of  all  the  evidence  that  the  paper  writing 
is  not  the  last  will  of  decedent  or  they  must  nnd  that  it  i& 
6  C.  C.  294. 

i  5859.  Necessary  parties  to  the  action.  All  the  dev- 
isees, legatees,  and  heirs  of  the  testator,  and  other  inter- 
ested persons,  including  the  executor  or  administrator, 
must  be  made  parties  to  the  action.     [75  .v.  781,  §  2.] 

The  omission  to  make  a  devisee  or  legatee  a  party  is  error  for 
which  the  decree  setting  aside  the  will  will  be  reversed,  35  O.  S. 
638.    Executor  is  not  bound  to  act,  7  O.  S.  143. 

i  6860.  Clerk  to  certify  filing  of  petition  to  probate 
oonrt.  Upon  the  filing  of  the  petition,  the  clerk  shall 
certify  that  fact  to  the  probate  court  in  which  the  will 
is  recorded,  and  the  probate  judge  shall  proceed  as  pro- 
vided in  title  two.     [^  5936.] 

i  6861.  Issne,  trial,  yerdict,  etc.  An  issue  shall  be 
made  up,  either  in  the  pleadings  or  by  an  order  on  the 
journal,  whether  the  writing  produced  is  the  last  will  or 
codicil  of  the  testator,  or  not,  which  shall  be  tried  by  a 
jury,  and  the  verdict  therein  shall  be  conclusive,  unless 
a  new  trial  be  granted,  or  the  judgment  be  reversed  or 
vacated.*  [82  v.  36;  50  v.  297,  §  21 ;  S.  &  C.  1618.] 

^62  O.  8.  519. 
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Issue  to  be  tried  by  a  jury,  14  O.  S.  157 ;  17  Id.  374,  and  tHe  jury 
determine  the  question  as  to  alterations,  33  0.  S.  596.  It  is  not 
the  duty  of  the  court  to  construe  the  will,  15  O.  8.  90.  The  orig- 
inal will,  and  not  a  copy,  must  be  produced,  33  0. 8. 596.  Ad- . 
missions  of  devisee  are  not  evidence.  13  O.  S.  856.  Judgment 
binds  only  the  parties  to  the  action,  17  O.  8.  374;  exceptions 
may  be  taken  to  ruling  and  charge  of  court.  8  O.  S.  384.  Ver- 
dict reviewable  on  error,  17  O.  8. 15M,  139.  Where  the  testi- 
mony does  not  tend  to  prove  the  issue  on  the  part  of  the 
plaintiff,  showing  incapacity  of  decedent,  it  is  not  error  for 
the  court  at  conclusion  of  plaintiff's  testimony,  to  direct 
the  jury  to  find  a  verdict  sustaining  the  will,  440.  S.  60. 

J  6862.   Order  of  prol>ate  court  Ib  iirlnia  fkeio  eridonee. 

On  the  trial  of  each  issue,  the  order  of  probate  shall  be 
wwiafaeU  evidence  of  the  due  attestation,  execution,  and 
validity  of  the  will  or  codicil.  [50  v.  297,  ?  22 ;  8.  A  C.  1619.] 
23  O.  8.  491. 

3  5863.  When  the  testimony  upon  the  probate  is  eom- 
petent.  A  certified  copy  of  the  testimony  of  such  of  the 
witnesses  examined  upon  the  probate  as  are  out  of  the 
jurisdiction  of  the  court,  dead,  or  have  become  incompe- 
tent since  the  probate,  shall  be  admitted  in  evidence  on 
the  trial.    [50  v.  297,  §  23 ;  S.  &  C.  1619.] 

35864.  Conduct  of  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence 
and  argument ;  he  shall  offer  the  will  and  j^robate,  and 
rest;  the  opposite  party  shall  then  offer  his  evidence; 
the  party  sustaining  the  will  shall  then  offer  his  other 
evidence ;  and  rebutting  testimony  may  be  offered  as  in 
other  cases.    [72  v.  167,  §  1.] 

See,  before  the  last  amendment,  6  O.  S.  907;  11  O.  S.  329;  15 

O.  S.  90. 

§  5865.  Ko  appeal  to  circuit  court.  Error  lies.  No  ap- 
peal can  be  taken  from  the  judgment  of  the  common  pleas 
court  to  the  circuit  court  in  cases  to  contest  a  will,  bat 
the  rieht  to  prosecute  proceedings  in  error  in  such  cases 
shall  be  the  same  as  provided  in  other  cases  brought  in 
the  common  pleas  court.  [82  v.  36;  50  v.  297,  2  24; 
S.  &  C.  1619.] 

By  the  last  amendment  the  right  of  appeal  was  taken 
away,  1  C,  C.  R.  476.  Appeal  was  formerly  allowed,  10  O.  8. 
447,  and  the  right  could  not  be  taken  away  by  agreement. 
13  O.  S.  573 ;  but  there  was  none  from  the  Superior  Ck>urt  of 
Montgomery  County  to  the  district  court,  23  O.  B.  602. 

3  5866.  Limitation.  An  action  to  contest  a  will  or 
codicil  shall  be  brought  within  two  years  after  the  same 
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has  been  admitted  to  probate,  but  persons  within  the  age 
of  minority,  of  unsound  mind,  imprisoned,  or  absent 
from  the  state,  may  bring  such  action  within  two  years 
aftpr  such  disability  is  removed.  [83  v.  75 ;  50  v.  297, 
2?  19,  25 ;  S.  &  C.  1618, 1619.] 

Saving  of  one  inures  to  all,  20  O.  S.  208;  10  0. 362 ;  52  O.  S.  103. 

CHAPTER  XVI. 

TO  CUBE  CEBTAIN  DEFECTS,  EBBOBS,  AND  OMISSIONS. 

i  5867.  When  court  must  give  effect  to  the  inteiition 
of  the  parties.  When,  in  an  instrument  in  writing,  or  in 
a  proceeding,  there  is  an  omission,  defect,  or  error,  by 
reason  of  the  inadvertence  of  an  officer,  or  of  a  partv, 
person,  or  body  corporate,  whereby  the  same  is  not  m 
strict  conformity  with  the  laws  of  this  state,  the  courts 
of  this  state  may  give  full  effect  to  such  instrument  or 
proceeding  according  to  the  true  and  manifest  intention 
of  the  parties  thereto.     [56  v.  40,  ?  1 ;  S.  «&  C.  1172.] 

The  provisions  of  this  section  are  permissive,  20  O.  S.  119. 
Want  of  seal  to  statutory  certificate  of  parties  organizing  as  a 
railroad  corporation,  20  O.  S.  190.  Acknowledgment  of  certificate 
of  incorporation  of  building  association  before  notary  instCMxl  of 
Justice,  26  O.  S.  483 ;  see  34  O.  S.  59.  A  mortgage  made  to  a 
trustee  to  secure  a  bona  fide  indebtedness  of  a  wife,  but 
which  omits  the  name  of  the  trustee,  is  nevertbeleai  valid, 
40  O.  8.  287.  Where  an  error  occurs  in  the  name  of  a  party 
to  a  written  instrument  apparent  upon  its  face  and  nom, 
its  contents  susceptible  of  correction,  so  as  to  identify  the 
party  with  certainty,  such  error  does  not  affect  the  validity 
of  the  instrument,  44  O.  S.  171. 

1 5868.  Correction  of  certain  errors,  omiisions,  etc.,  hr 
action.  When  any  such  error,  omission^  or  defect  occurs 
in  an  instrument  or  proceeding  which  is  required  to  be 
made  a  matter  of  record,  any  party,  person,  body  cor- 
porate, or  persons  intending  and  undertaking  to  become 
a  body  corporate,  having  or  claiming  an  interest  in  the 
correction  of  such  error,  omission,  or  defect,  may  file  a 
petition  in  the  court  of  common  pleas,  setting  forth  par- 
ticularly the  error,  defect,  or  omission  complained  of,  and 
asking  an  order  for  the  correction  thereof.  [56  v.  40,  J  2 ; 
8.  &  C.  1172.] 

§  6869.  In  what  county  petition  to  be  filed.  When  the 
record  to  be  corrected  is  in  any  way  connected  with  a 
body  corporate,  the  petition  shall  be  filed  in  the  county 
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wherein  the  principal  office  of  such  corporation  is  located, 
and  in  all  other  cases  in  the  county  wherein  the  record 
18  kept.  [56  V.  40,  8  3 ;  S.  &  C.  1173.] 
^  i  6870.  How  serrioe  to  be  made.  When  the  applica- 
tion is  made  by  a  body  corporate,  or  by  persons  intend- 
ing and  undertaking  to  become  a  body  corporate,  notice 
of  the  application,  specifying  the  error,  defect,  or  omis- 
sion complained  of,  and  the  time  and  place  oi  hearing 
the  same,  shall  be  published  for  six  consecutive  weeks, 
in  some  newspaper  of  general  circulation  in  the  county 
where  the  application  is  made;  and  in  all  other  cases 
service  shall  be  made  in  the  manner  prescribed  by  law 
for  making  service  in  civil  actions.  [56  v.  40,  §  2 ;  S.  <&  C. 
1172.] 

§  5871.  Judgment  and  its  elfoct.  The  court,  upon  be- 
ing satisfied  that  such  mistake,  error,  or  omission  has 
been  made,  shall  grant  and  make  an  order  to  correct  the 
same,  which  order  shall  be  filed  in  the  office  in  which 
such  record  is  required  to  be  kept ;  and  from  and  after 
such  filing,  such  record,  and  the  order  correcting  the 
same,  shall  be  received  as  evidence  in  all  cases,  in  all 
courts,  the  same  as  if  no  such  error,  omission,  or  defect 
had  ever  existed.    [56  v.  40,  §  2;  S.  &  C.  1172.J 

1 5872.  Errors  in  deed  by  wife  oorreoted.  The  court 
of  common  pleas  and  superior  courts  may  correct,  amend, 
and  relieve  against,  any  errors,  defects,  or  mistakes  oc- 
curring in  the  deed  or  other  conveyance  of  a  husband 
and  wife,  executed  and  intended  to  convey  or  incumber 
the  lands  or  estate  of  the  wife,  or  her  right  of  dower  in 
the  lands  of  her  husband,  in  the  same  manner  and  to 
the  same  extent  as  such  courts  are  or  may  be  authorized 
or  empowered  to  correct  errors,  mistakes,  or  defects  in 
the  deeds  or  conveyances  of  any  other  persons.  [54  v. 
199,  n  ;  8.  &  C.  694.] 

The  enactnieni  of  thts  section  is  authorized  by  the'  pro- 
viso of  g  28,  Art.  ll.f  of  the  constitution,  and  under  it  the 
court  has  the  power  to  correct  the  mistake,  whether  the 
defect  is  in  the  execution  or  in  the  body  of  the  instru- 
ment, and  whether  the  mistake  is  that  of  the  parties,  or 
of  an  officer  in  taking  or  certifying  the  acknowledg- 
ment, 11  O.  S.  641.  In  20  O.  S.  478,  a  deed  of  husband  and 
wife  was  reformed  so  as  to  include  the  undivided  interest 
of  the  wife,  which  by  mistake  the  deed  did  not  convey.  A 
deed  made  by  a  married  woman  not  in  conformity  with 
the  statute,  and  her  husband  not  joining  with  her  in  the 
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conveyance  is  a  nullity,  and  as  a  contract  for  conveyance 
is  alike  void,  13  O.  8.  565.  Where  an  officer  before  whom  a 
deed  executed  by  hasband  and  wife  for  the  conveyance  of 
the  wife's  estate  in  land  was  acknowledged,  omits  by  mis- 
take to  certify  the  separate  examination  of  the  wife,  such 
mistake  may  under  the  statute  be  corrected,  26  O.  S.  153.  A 
deed  was  reformed,  although  It  was  not  acknowledged  be- 
fore an  officer  by  the  husband,  and  was  defectively  acknowl- 
edged by  wife  before  an  officer  not  authorized  to  take  such 
acknowledgment,  who  made  a  defective  certificate,  36  0. 8. 
549;  but  a  deed  duly  executed  and  acknowledged  by  hus- 
band, but  not  signed  or  sealed  by  the  wife,  though  private- 
ly acknowledged  by  her,  was  not  reformed,  36  O.  8.  585. 
When  a  notary  public  takes  the  acknowledgment  of  a 
deed  after  his  term  of  office  has  expired,  the  defect  could 
doubtless  be  relieved  sigainst  under  this  section,  37  O.  8.  73. 
Where  parties  deal  with  a  mortgage  defectively  executed 
by  a  wife,  they  may  be  estopped  from  asserting  its  defective 
execution,  40  O.  8.  441.  A  mortgage  corrected  by  a  decree  of 
court,  as  between  mortgagee  and  subsequent  vendee  who 
has  taken  the  property  bona  fide,  in  payment  of  a  pre-exist- 
ing debt,  will  take  effect  only  from  the  time  of  correction, 
^O.  S.  632.  The  statute  does  not  authorize  the  court  to 
compel  specific  performance  of  a  married  woman's  con- 
tract to  convey,  36  O.  8.  585. 
fkurm  of  pleading,  11 0.  8.  64L 


CHAPTER  XVII. 

TO  PBBPETUATE  TESTIMONY. 

1 6878.  Testimony  may  be  perpetuated.  The  testimony 
of  a  witness  may  be  perpetuated  as  herein  provided. 
[61  V.  57,  J  363 ;  S.  &  C.  1047.] 

J  6874.  Id.  Petition.  The  applicant  shall  file  in  the 
office  of  the  clerk  of  the  court  oi  common  pleas  a  peti- 
tion, to  be  verified,  in  which  shall  be  set  forth,  specifically, 
the  subject  matter  relative  to  which  testimony  is  to  be 
taken,  and  the  names  of  the  persons  interested,  if  known 
to  the  applicant,  and  if  not  known,  such  general  descrip- 
tion as  he  can  give  of  such  persons,  as  heirs,  devisees, 
alienees,  or  otherwise ;  the  petition  shall  also  state  the 
names  of  the  witnesses  to  be  examined  and  the  inter- 
rogatories to  be  propounded  to  each  ;  that  the  applicant 
expects  to  be  a  party  to  an  action  in  a  court  in  this  state, 
or  IS  a  party  to  an  action  already  commenced,  in  which 
judgment  has  been  rendered  and  the  execution  thereof 
staved  b^  proceedings  in  error,  that  such  testimony  will, 
as  hejbelieves  be  material  in  the  trial  of  said  action,  ana 
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when  the  applicant  expects  to  be  the  plaintiff,  the  obeta- 
cles  preventing  the  immediate  commencement  of  the 
action.     [77  v.  195 ;  51  v.  57,  §  364 ;  S.  &  C.  1047.] 

i  6876.  Id.  Order  for  examination  of  witnesses.  The 
court,  or  a  judge  thereof,  may  forthwith  make  an  order 
allowing  the  examination  of  such  witnesses;  and  the 
order  shall  prescribe  the  time  and  place  of  the  examina- 
tion, how  long  the  parties  interested  shall  be  notified 
thereof,  and  the  manner  in  which  they  shall  be  notified. 
[51  V.  57,  ?  365 ;  S.  &  C.  1047.] 

i  6876.  Id.  Cross-interrogatories.  When  it  appears 
satisfactorily  to  the  court  or  judge  that  the  parties  in- 
terested can  not  be  personally  notified,  such  court  or 
judge  shall  appoint  a  eompetent  attorney  to  examine  the 
petition,  and  prepare  and  file  cross-interrogatories  to 
those  contained  therein ;  the  witnesses  shall  be  exam- 
ined upon  the  interrogatories  of  the  applicant,  and  upon 
cross-interrogatories,  where  they  are  required  to  be  pre- 
pared, and  no  others  shall  be  propounded  to  them ;  nor 
shall  any  statement  be  receiyed  which  is  not  responsive 
to  some  one  of  them;  and  the  attorney  who  files  the 
cross-interrogatories  shall  be  allowed  a  reasonable  fee 
therefor,  to  be  taxed  in  the  bill  of  costs.  [51  v.  57,  §  366 ; 
S.  &  C.  1047.] 

i  6877.  Taking  and  filing  depositions.  Such  deposi- 
tions shall  be  taken  before  some  officer  authorized  by 
law  to  take  depositions,  or  before  some  person  specially 
authorized  by  the  court  or  judge,  and  shall  be  returned 
to  the  office  of  the  clerk  of  the  court  in  which  the  peti- 
tion was  filed.    [51  v.  57,  §  367 ;  S.  &  C.  1047.] 

i  6878.  Approval  and  e£Eeot  of  same.  The  court  or 
judge,  if  satisfied  that  the  depositions  have  been  prop- 
erly taken,  and  as  herein  required,  shall  approve  the 
same,  and  order  them  to  be  filed ;  and  if  a  trial  be  had 
between  the  parties  named  in  the  petition,  or  their  priv- 
ies or  successors  in  interest,  the  depositions,  or  certified 
copies  thereof,  may  be  given  in  evidence  by  either  party, 
when  the  witnesses  are  dead,  or  insane,  or  when  their 
attendance  for  oral  examination  can  not  be  required  or 
obtained;  but  the  depositions  shall  be  subject  to  the 
same  objections  for  irrelevancy  and  incompetency  as 
may  be  made  to  depositions  taken  pending  an  action. 
[51  V.  57,  §  368 ;  S.  &  C.  1047.] 
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I  5879.  Applioaat  to  pay  costs.  The  applicant  shall 
pay  the  costs  of  all  proceedings  under  this  chapter.  [51 
V.  67,  8  369;  S.  &  C.  1047.] 

CHAPTER  XVIII. 

WATEBCRAFT. 

i  6880.  What  liabilities  shall  oonstitute  a  lien.  Any 
steamhoat,  or  other  -watercraft,  navigating  the  waters 
within  or  bordering  upon  this  state,  shall  be  liable, 
and  such  liability  shall  be  a  lien  thereon,  for  all  debts 
contracted  on  account  thereof  by  the  master,  owner, 
steward,  consi^ee,  or  other  agent,  for  materials,  sup- 
plies, or  labor  in  the  buildine,  repairing,  furnishing,  or 
equipping  of  the  same,  or  for  insurance,  or  due  for 
wharfage,  and  also  for  damages  arising  out  of  any  con- 
tract for  the  transportation  of  goods  or  persons,' or  for 
injuries  done  to  persons  or  property  by  such  craft,  or  for 
any  damage  or  injury  done  by  the  captain,  mate,  or 
other  officer  thereof,  or  by  any  person  under  the  ordecor 
sanction  of  either  of  them,  to  any  person  who  is  a  pas- 
senger or  hand  on  such  steamboat  or  other  watercrait,  at 
the  time  of  the  infliction  of  such  damage  or  injury.  [78 
V.  228 ;  57  v.  32,  §  1 ;  S.  &  C.  252.] 

WcUercraft  is  liabie  for  materials  furnished  in  its  construc- 
tion, 23  O.  S.  565 ;  labor  in  building,  18  0. 187  (but  not  for  building 
when  in  bands  of  purchaser,  16  0. 276 ;  see  15  0. 585);  repairs,  W. 
660 ;  stationery  and  printing  for  boat,  but  not  newspaper  adver- 
tisements, 7  O.  S.  457 ;  liable  for  hire  of  bai^,  7  O.  S.  478  i  wages  of 
seamen,  12  O.  341 ;  on  contract  for  carriage,  17  0. 460;  16  O.  S.  98 
(but  not  for  future  carriage,  20  0. 54;  3  O.  S.  325);  supplies  and 
debts  contracted  therefor,  11 0. 458 ;  1 C.  S.  0.  R.  27,  but  not  for  sup- 
plies furnished  outside  of  the  state.  16  0. 178,  nor  for  those  fur- 
nished by  a  firm  a  member  of  whien  owned  the  boat,  2  O.  S.  26 : 
nor  on  executory  contract  therefor,  7  O.  8.  377 ;  nor  for  money 
loaned  to  pay  for  supplies,  etc.,  20  0. 62 ;  3  O.  S.  325 ;  nor  for  assault 
and  battery  committed  by  officers,  13  O.  S.  255,  out  of  the  state,  10 
O.  S.  582 ;  11  O.  S,  879 ;  nor  on  maritime  contracts,  28  O.  S.  602 ;  25 
O.  S.  390 ;  18  O.  S.  521 ;  1  C.  S.  C.  R.  27,  and  these  include,  accord- 
ing to  present  rulings,  contracts  for  repairs  or  supplies  furnished 
to  a  boat  at  her  home  port,  28  O.  S.  602 ;  see  25  0. 8. 390;  a  contract 
to  transport  i)a8senger8  from  Louisville  to  Cincinnati,  18  O.  S. 
521.  Of  maritime  contracts  the  United  States  courts  have  exdu- 
sive  jurisdiction  saving  the  rights  of  suitors  to  pursue  common, 
law  remedies,  28  O.  S.  602 ;  18  O.  S.  521 ;  21  Wall  558,  overruling  2 
0. 8.  26, 142 ;  3  O.  8. 105 ;  and  a  proceeding  in  rem  for  the  breach 
of  a  maritime  contract  is  not  within  the  saving  clause  and  can 
only  be  brought  In  the  United  States  District  Court,  28  O.  8. 602; 
but  no  maritime  lien  arises  on  a  contract  for  repairs  or  supplies 
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famished  to  a  boat  at  her  home  port.  It  is  therefore  compe- 
tent for  the  states,  in  such  cases,  to  create  liens  therefor  and 
provide  remedies  for  their  enforcement  not  inconsistent  with 
the  exclusive  jurisdiction  of  the  admiralty  courts,  28  O.  8.  602. 
Purchaser  at  private  sale  takes  subject  to  liens,  14  O.  28,  and 
mortgagee.  14  O.  72;  17  O.  359;  but  purchaser  at  judicial  s^e 
takes  title  divested  of  liens  and  liabilities.  14  O.  406. 

Mi8ceUaneotts.  There  is  no  exemption  in  lieu  of  homestead  un- 
der this  chapter,  27  0. 8. 517.  Where  the  remedy  is  pursued  against 
the  craft  by  name  the  proceeding  is  in  rem  and  no  other  notice 
need  be  given  than  that  arising  from  its  seizure,  30. 8. 105 ;  20. 8. 
26.  A  judgment  rendered  by  a  court  of  this  state  in  a  proceeding 
under  this  chapter  will  not,  in  a  collateral  suit,  beheld  void  for 
want  of  jurisdiction,  when  it  does  not  clearly  appear  that  the 
judgment  was  rendered  on  a  maritime  cause  of  action,  25  O.  8. 
11.  The  statute  gives  no  lien ;  it  is  created  by  the  seizure,  and 
if  the  craft  is  successively  seized  on  several  claims,  the  cUdms 
are  to  be  satisfied  successively,  according  to  prioritv  of  seizure, 
14  O.  408.  The  statute  applies  to  special  contracts  for  transpor- 
tation of  goods,  in  part  on  board  a  steamboat,  and  in  part  by 
other  means,  to  a  place  beyond  its  line  of  navigation,  as  well 
as  to  contracts  for  transportation  wholly  on  board  the  steam- 
boat to  places  on  its  line  of  navigation,  16  O.  S.  98.  A  mortga- 
gee of  a  craft  has  not  a  lien  preferable  to  the  claims  of  creditors 
especially  if  the  craft  is  running  for  the  joint  interest  of  owners 
and  mortgagee,  14  O.  72,  and  a  mortgage  does  not  withdraw  a 
craft  from  the  operation  of  the  provisions  of  this  chapter ;  and 
in  the  distribution  of  the  proceeds  of  a  judicial  sale  of  the  craft, 
the  mortgage  must  be  postponed  to  the  judgment  against  the 
craft,  17  O.  359.  One  who  simply  holds  the  legal  title  to  a 
watercraft  as  security  for  the  amount  due  him  upon  the  sale  of 
it,  having  neither  the  possession  nor  control  of  tne  craft,  is  not 
an  "owner"  within  the  meaning  of  gg5880  and  5882,  and  is 
therefore  not  liable  for  supplies  furnished  it,  47  O.  8.  493. 

i  688L  When  the  liAbility  arises  out  of  the  state.  If 
a  liability^  as  provided  in  the  last  section,  arise  beyond 
the  jurisdiction  of  this  state,  a  lien  therefor  shall  attach, 
and  may  be  enforced  as  provided  in  this  chapter,  except 
against  parchaaeis  without  notice.  [46  v.  78, 1 1 ;  S.  <&  C. 
256.J 

i  6888.  The  craft  owner  or  master  may  be  proceeded 
against.  A  person  having  a  demand,  as  provided  in 
§  5880,  may  proceed  against  the  owner  of  the  craft,  or 
the  master  wno  contracted  the  debt,  or  against  the  craft 
itself.    [38  V.  34,  §  2 ;  8.  &  C.  254.] 

i  5888.  Petition  against  craft  by  name.  Such  person 
may  file  a  petition  as  in  a  civil  action,  in  the  court  of 
common  pleas  of  the  proper  county,  against  the  craft  by 
name,  or,  if  it  does  not  have  a  name,  by  a  pertinent  and 
substantial  description  of  the  same.  [61  v.  18,  §  3; 
S.  &  S.  93.]  . 

}6884.    Summons  and  warrant  for  seunire  to  issue. 
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On  the  filing  of  the  petition  the  clerk  shall  iiasue  a  sum- 
mons, as  in  other  cases,  with  a  warrant  retumahle  as 
other  writs,  directing  the  sheriff  to  seize  the  craft,  or  such 
part  of  her  apparel  or  furniture  as  may  he  necessary  to 
satisfy  the  demand,  and  to  detain  the  same  until  dis- 
charged by  due  course  of  law ;  and  the  ofl&cer  who  exe- 
cutes the  writ  shall  return  it,  with  an  inventory  of  the 
effects  seized  and  held  under  it.  [61  v.  18,  §  4;  S.  &  S. 
93.] 

i  5885.  Expenies  to  be  advanced  before  Beinre.  The 
officer  holding  the  warrant  may  require  the  plaintiff 
to  deposit  with  him  such  sum  of  money  as  he  deems 
reasonable  and  necessary  to  defray  all  necessary  expenses 
in  taking  charge  of,  detaining,  and  securing  the  prop- 
erty; but  in  no  case  shall  the  officer  pay  to  any  person 
employed  by  him  for  such  purpose  more  than  two  dol- 
lars per  day  for  the  time  actually  employed.  [41  y.  51, 
881,2;  a  &  C.  256,  257.] 

8  5886.  Excess  of  money  advanced  to  be  repaid.  The 
officer  shall  return  an  account  of  the  expenses  incurred 
by  him  under  the  last  section ;  and  if  the  amount  de- 
posited with  him  be  greater  than  the  sum  by  him  ex- 
pended, he  shall  pay  the  balance  in  his  hands  to  the 
plaintiff,  and  if  it  be  less  than  that  sum,  the  plaintiff 
shall  forthwith  pay  him  the  balance.  [41  v.  51,  8  3; 
S.  AC.  257.] 

8  5887.    How  property  leized  may  be  discharged.    The 

owner,  master,  steward,  consignee,  or  other  agent  of  such 

craft,  may  discharge  the  property  seized  by  delivering  to 

the  officer  who  made  the  seizure  an  undertaking,  with 

two  sufficient  sureties,  resident  of  the  county,  payable  to 

the  plaintiff,  in  double  the  amount  of  his  demands  as 

stated  in  the  petition,  conditioned  that  the  property  shall 

be  forthcoming  to  answer  the  judgment  under  the  seizure. 

[38  V.  34,  8  5 ;  S.  &  C.  254.] 

The  bond  is  not  binding  unless  the  court  had  jurisdiction,  87 
O.  S.  682.  It  does  not  extinguish  the  officer's  right  to  retake,  5 
O.  S.  201.  The  craft  may  be  seized  by  others  for  subsequent  lia- 
bilities, and  they  have  preference,  14  O.  S.  353.  In  suc^  case,  the 
bond  is  a  substitute  for  the  craft,  15  O.  S.  292. 

§  5888.  If  action  be  commenced  without  cause,  defend- 
ant may  have  damages.  If  an  action  be  commenced  un- 
der this  chapter  without  reasonable  or  probable  cause, 
the  person  commencing  such  action  shall  be  liable  to 
make  compensation  to  the  defendant  for  all  damage 
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by  him  sustained  by  reason  of  the  same;  the  defendant, 
ii  appearing  and  defending,  and  damaged  as  aforesaid, 
shall  set  forth  in  his  answer,  or  in  a  written  statement, 
if  the  caase  be  pending  before  a  justice  of  the  peace,  that 
such  action  was  commenced  without  reasonable  or  proba- 
ble cause,  to  the  damage  of  the  defendant ;  and  if,  on 
the  trial,  it  be  found  that  such  action  was  commenced 
without  reasonable  or  probable  cause,  the  damage  sus- 
tained by  the  defendant  shall  be  assessed,  and  K>r  the 
amount  so  assessed  judgment  shall  be  rendered  and  exe- 
cution issued  as  in  other  cases.  [38  v.  34,  §  8 ;  S.  &  C.  255.] 

g5889.  Senrioe  and  judgment.  The  return  of  the 
warrant  showing  a  seizure  of  property  shall  be  equiva- 
lent to  service;  if  the  judgment  be  for  the  plaintiff,  the 
property  held  may  be  sold  on  the  order  of  the  court,  and 
the  surplus  money  shall  be  returned  to  the  owner,  mas- 
ter, or  agent  on  demand ;  and  if  the  judgment  be  against 
the  plaintiff,  the  property  seized  shall  be  restored,  and 
judgment  for  costs  entered  against  him,  upon  which  exe- 
cution may  issue  as  in  other  cases.  [38  v.  34,  J  6; 
S.  &  C.  255.] 

i  5890.  Hotioe  of  sale  by  offloer.  The  officer  holding 
a  writ  for  the  sale  of  any  craft,  her  apparel  or  furniture, 
shall,  before  he  proceeds  to  sell  the  same,  cause  public 
notice  to  be  given  of  the  time  and  place  of  sale,  for  at 
least  ten  days  previous  thereto,  by  advertisement  in  a 
newspaper  published  in  the  county,  or  if  no  newspa{>er 
is  publishea  therein,  then  in  a  newspaper  of  general  cir- 
culation in  the  county,  and  by  advertisements  posted  in 
at  least  five  public  places  in  the  county ;  and  such  sale 
shall  be  conducted  in  all  other  respects,  and  the  court 
shall  have  the  same  power  thereover,  as  sales  upon  exe- 
cution.    [49  V.  101 ;  S.  &  C.  257.] 

See  g  5880,  notes. 

J  5891.  Owner  or  master  liable  for  balance.  If  the 
proceeds  of  the  sale  do  not  satisfy  the  judgment,  the  owner 
of  the  crafty  or  master  who  contracted  the  debt,  or  in- 
curred the  liability,  shall  be  liable  in  a  civil  action  for 
the  balance.    [38  v.  34,  §  6 ;  S.  &  C.  255.] 

§5892.  Juxisdiction  of  justices.  Justices  of  the  peace 
within  their  respective  counties  shall  have  jurisdiction 
under  this  chapter  when  the  amount  claimed  does  not 
exceed  three  hundred  dollars,  and  shall  proceed  as  near 
as  may  be  according  to  the  rules  prescribed  herein  for 
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other  courts;  but  the  bill  of  particulars  of  the  plaintiff 
shall  be  verified  by  his  affidavit.    [72  v.  167,  i  7.J 

Formerly  limited  to  one  hundred  dollars,  7  O.  S.  261 .  Plaintiff 
not  limited  to  amount  named  in  bill  of  particulars,  18  0. 375. 

i  6898.  Appeals  from  judgment  of  justioe.  Parties  to 
any  such  action  before  a  justice  of  the  peace  shall  have 
the  same  right  of  appeal  as  in  other  cases ;  and  if  the 
judgment  be  against  the  craft  by  name  or  description, 
the  owner,  master,  steward,  consignee,  or  other  agent, 
may  appeal  therefrom  by  entering  into  bond  as  in  other 
cases.    [38  v.  34,  §  10 ;  S.  &  C.  255.] 

i  6894.  Disposition  of  property  after  appeal.  If  the 
plaintiff  appeal,  and  perfect  the  appeal,  the  officer  who 
seized  the  property  shall  retain  the  same,  unless  it  be 
discharged  as  provided  in  J  5887 ;  if  the  defendant  ap- 
peal, and  the  appeal  be  perfected,  the  officer,  on  receiv- 
ing the  certificate  of  the  justice  of  that  fact,  shall  restore 
the  property.    [38  v.  34,  §  10 ;  S.  &  C.  255.] 


TITLE    IV. 
Errok^  ISIandamus,  and  Quo  Warranto. 

CHAPTER   I. 

JURISDICTION  AND  PROCEDUBE   IN  ERROR. 

i  6707.  What  is  a  final  order.  An  order  affecting  a 
substantial  right^  in  an  action,  when  such  order  in  enect 
determines  the  action  and  prevents  a  judgment,  and  an 
order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action 
after  judgment,  is  a  final  order  which  may  be  vacated, 
modified,  or  reversed,  as  provided  in  this  title.  [51  v.  57, 
i  512.] 

Alimony.  An  order  for  alimony  pendente  lite  is  a  final  order, 
17  O.  S.  563;  38  O.  S.  370, 558. 

AUowance  to  widow,  order  overruling  final,  46  O.  S.  89. 

Appeal.  Dismissal  of  appeal  is,  10  O.  S.  623.  Fixing  amount 
of  appeal  bond  is  not,  but  mandamus  lies,  1  C.  C.  500. 

Appropriation  of  property.  Judgment  confirming  verdict  is,  4 
C.  C.  49 ;  6  C.  C.  521 ;  and  proceedings  to  reverse  the  judgment 
may  be  brought  before  compensation  has  been  paid,  6  C.  C.362. 
Of  private  property,  error  does  not  lie  till  judgment  for  title,  7 
O.  S.  170.     When  an  order  of  the  probate  court  appropriating 
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land  for  the  roadbed  of  a  railroad  is  reversed  in  tbe  oommon 
pleas  and  tbe  case  retained  for  trial,  the  judgment  of  reversal 
18  not  a  final  order,  39  O.  S.  170 ;  see  6  C.  C.  521,539. 

Arrest.  Overruling  motion  to  discharge  from  arrest  is,  8  Bee. 
428;  4  Bull  1037. 

Attachment.  And  an  order  discharging  an  attachment,  5  O. 
S.  42 ;  9  Id.  888 ;  41  Id.  271 ;  and  order  of  justice  overruling  mo- 
tion to  discharge  attachment,  42  O.  S,  102 ;  46  O.  S.  52 ;  7  C.  C.  206. 

Contempt  Commitment  for  contempt  is,  2  W.  L.  G.  193 ;  46 
O.  S.  4T3. 

CondUiowU  order  to  assign  a  land  certificate,  1 0.  372. 

Ooste.  But  an  order  for  payment  of  costs  pending  case  is  not, 
23  O.  8.  626 ;  and  dismissal  for  want  of  surety  for  costs  is  not  for 
appeal,  2  W.  L.  M.  600. 

Counter-daim.  Nor  finding  an  order  as  to  counter-claim,  2 
H.  131. 

Cross-petition.    Dismissal  of  cross-petition  is,  35  O.  S.  307. 

Defawi  judgment.  Order  setting  aside  default  judgment  is,  2 
H.  178 ;  46  0.  S.  639. 

Definitum  of  final  order,  13  O.  408;  10.  S.  511 ;  11  BuU  105 ;  12 
Id.  20,  23. 

Demurrer.  Ruling  on  demurrer  is  not  a  final  order,  6  0. 8. 199 ; 
3  C.  G.  431 ;  Final  judgment  is  necessary,  6  Bull  379 ;  5  Rec.  410. 

Dismissal  without  prejudice  is  not  under  justice's  code,  31  O. 
8.  463,  nor  dismissal  for  want  of  surety  for  costs,  for  appeal,  2 
W.  L.  M.  600;  dismissal  of  appeal  is,  10  O.  8.  623,  and  order  va- 
cating dismissal  is,  12  O.  8. 136. 

Finding  of  facts  required  on  reservation  of  case  must  justify 
a  final  judgment,  44  O.  8.  487. 

Forcible  entrvy  etc.  Judgment  of  justice  in  forcible  entry  and 
detainer  is,  10  0. 8.  318:  but  the  refusal  of  the  court  of  common 
pleas  to  allow  a  petition  in  error  in  such  proceeding  is  not  re- 
viewable, 42  O.  S.  249. 

Homestead.  Allowance  of  homestead  is  a  final  order,  34  O. 
8.42. 

Injunction.  Order  dissolving  injunction  is  not  for  error,  1 
C.  8.  C.  R.  255.  Order  of  common  pleas  dissolving  or  overruling 
a  motion  to  dissolve  Is,  45  O.  8.  631 ;  3  C.  C.  R.  ^;  but  not  at 
chambers,  48  O.  S.  308. 

Insanity.    Proceedings  to  test  are  not  reviewable,  36  O.  8. 146. 

Interlocutory  decree.  Distinction  between  interlocutory  and 
final  decree,  13  O.  408;  1  O.  S.  511. 

Judgment.  Order  vacating  judgment  is  a  final  order,  12  O.  8. 
136:  default  judgment,  46  O.  8.  639.  Decree  settling  all  rights 
except  amount  is,  12  Bull  20. 

Mandamus.  Refusal  by  circuit  court  to  allow  peremptory 
mandamus  after  a  hearing  upon  issue  joined  is,  43  0. 8. 457. 

Master's  report.  And  order  confirming  master's  report,  1  0. 8. 
511.  but  not  an  order  referring  case  to  master,  11  Bull  105. 

Money,  Order  appropriating  money  between  different  judg- 
ment creditors  is.  3  0. 135. 

Acw  trud.  Order  for  new  trial  is  not,  23  O.  8.  601 ;  34  Bull  1C6 ; 
but  granting  a  new  trial  on  petition  under  g  5309  is,  6  O.  8.  '221. 

Partnership.  Decree  on  settlement  of  partnership  is,  26  O.  S. 
489. 

Beceiver.  Order  appointing  a  receiver  is  not  final  for  appeal, 
10  O.  8.  623 ;  but  proceedings  for  appointment  and  removal  of 
receivers  affecting  substantial  rights  are  reviewable  on  error,  31 
Q,  S.  1 ;  2  C.  C,  R.  518  ; 
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Stferee,  Bef usal  to  confiiia  referee's  report  is  not  a  final  or<Ier, 
2  Clev.  R.  185. 

Bemovai  qf  cau»e.  An  order  for  remoyal  of  a  cause  to  federal 
court  is,  20  O.  S.  175.  and  an  order  of  common  pleas  in  proceed- 
ings to  contest  removal  of  county  seat  is,  19  O.  8. 189. 

Betervation.  Finding  of  fact  on  reservation  of  case  must  just- 
ify a  final  judgment,  44  O.  S.  487. 

Sevenal  0/ judgment.  When  the  common  pleas  reverses  a 
judgment  ox  a  justice  of  the  peace  or  probate  court  and  retains 
the  case  for  trial,  the  judgment  of  reversal  is  not  a  final  order, 
12  O.  216;  39  0.  S.  170;  12  Bull  211;  contra,  where  the  judgment 
of  the  common  pleas  or  superior  court  is  reversed  and  the  cause 
remanded  for  further  proceediugs.  Error  will  lie  to  reverse  the 
judgment  of  reversal  while  the  cause  is  still  pending  in  the 
court  to  which  it  has  been  so  remanded,  17  O.  S.  183;  see  21  O. 
8.  620 ;  22  Id.  118 ;  but  the  judgment  of  the  district  court  revers- 
ing the  judgment  of  the  common  pleas  with  costs,  and  remand- 
ing the  cause  to  the  common  pleas  for  execution,  is  not  a  final 
order,  42  O.  S.  445 ;  see  6  C.  C.  213.  By  the  act  of  April  18.  1883 
(80  V.  169),  the  supreme  court  had  no  power  to  reverse  a  judg- 
ment of  tne  district  court  reversing  a  judgment  of  the  common 
Pleas  and  remanding  the  cause  for  a  new  trial  on  the  merits,  44 
O.  S.  438.  This  act  was  repealed  and  supplied  by  the  amend- 
ment of  February  7, 1885  (82  v.  36),  and  the  latter  repealed  and 
supplied  by  the  amendment  of  May  4, 1885  (82  v.  230).  1 

Sale.  An  order  confirming  a  sale  is  a  final  order,  1  O.  S.  611, 
and  an  order  defeating  a  sale,  35  O.  S.  430,  and  a  decree  for  sale 
on  mortgage  and  finding  amount  due,  7  O.  (Pt.  2)  48. 

Stcona  triaX.  Allowance  of  second  trial,  final  order,  25  O.  S.  29. 

Stockholder.    Dissolution.  U  5652,  5673.    See  34  Bull  320. 

Striking  ease  from  docket  is  a  final  order  for  error,  but  not  for 
appeal,  7  O.  S.  233 ;  striking  out  an  answer  is,  48  O.  S.  443 ;  strik- 
ing out  part  of  answer  is  not,  6  O.  S.  199. 

Taxet.  Order  of  common  pleas  in  application  to  redeem 
land  sold  for  taxes  is,  3  O.  277;  appeal  dia  not  lie  in  such  case. 
Id.  301. 

§6708.    JuriBdiotlon  of  common  pleas  in  error.     A 

judgment  rendered  or  final  order  made  by  a  probate 
court,  justice  of  the  peace,  or  any  other  tribunal,  board, 
or  officer  exercising  judicial  functions,  and  inferior  in 
jurisdiction  to  the  court  of  common  pleas,  may  be  re- 
versed, vacated,  or  modified  by  the  court  of  common 
pleas.    [51  V.  67,  i  511 ;  S.  &  C.  1099.] 

Error  lies  from  a  judgment  of  the  common  pleas  reversing  a 
judgment  of  conviction  in  mavor's  court.  40  O.  S.  253.  A  judg- 
ment of  a  justice  of  the  peace  in  forcible  entry  and  detainer  lis 
judgment  within  the  meaning  of  this  section,  10  O.  S.  318.  The 
refusal  of  the  common  pleas  to  allow  a  petition  in  error,  in  such 
proceeding,  is  not  reviewable  in  the  district  court  on  a  petition 
m  error.  42  O.  S.  249.  An  order  of  a  justice  overruling  a  motion 
to  discharge  an  attachment  is  reviewable  on  error,  42  O.  8  102  • 
46  O.  S.  52.  The  final  orders  of  township  trustees  establishing 
ditches,  drains,  and  watercourses,  may  be  reviewed  by  petition 
In  error,  and  reversed  for  errors  apparent  on  the  recoro.  Such 
procedure  and  not  injunction  is  the  appropriate  remedy  for  the 
correction  of  such  errors,  46  0. 8. 495.  The  appropriate  remedy  for 
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defects  and  irregularities  apparent  on  proceedings  before  county 
commissioners  to  cause  improvement  under  two  mile  assessment 
pike  law  is  by  petition  in  error,  46  O.  S.  663.  As  to  review  of 
proceedings  of  Board  of  Review  acting  as  a  decennial  board  of 
equalization,  see  28  Bull  67. 73. 

§  6709.  Jurisdiction  in  error  of  the  circuit  court.  A 
judgment  rendered, or  final  order  made  by  any  court 
of  common  pleas,  may  be  reversed,  vacated  or  mod- 
ified by  the  circuit  court  of  the  county  wherein  such 
court  of  common  pleas  is  located,  for  errors  appear- 
ing upon  the  record.  All  errors  assigned  in  tne  pe- 
tition in  error  shall  be  passed  upon  by  the  court,  and 
in  every  case  where  a  judgment  or  order  is  reversed 
and  remanded  for  a  new  trial  or  hearing,  the  circuit 
court  shall,  in  its  mandate  to  the  court  below,  state 
the  error  or  errors  found  in  the  record  upon  which 
the  judgment  of  is  founded.    [91  v.  278.] 

When  Supreme  Court  will  not  review  judgment  of  reversal,  3S 
Bull  319.  J     B  , 

The  circuit  court  has  no  iurisdiction  to  review  an  order  of 
the  common  pleas  court  made  at  chambers,  5  C.  C.  118 ;  48  O.  S. 
308 ;  the  circuit  court  can  not  in  a  proceeding  in  error  find  from 
the  evidence  contained  in  a  bill  of  exceptions  the  facts  and 
state  them  separately  from  its  conclusions  of  law,  48  O.  S.  634; 
46  Id.  102,  558.    Must  pass  upon  all  errors  assigned,  34  Bull  293. 

J  6709a.  Superior  court  of  Cincinnati.  Repealed  May 
16,1894.    [91V.278.] 

Superior  Court  of  Cincinnati  —  Judgment  of,  bow  re- 
▼lewed.  A  judgment  rendered,  or  final  order  made, 
by  the  Superior  Court  of  Cincinnati  at  general  term, 
may  "be  reversed,  vacated  or  modified  by  the  supreme 
court  for  errors  appearing  on  the  record.    [499  R  8.] 

Jurisdiction  In  error  of  superior  court  of  Cincinnati.   A 

judgment  rendered,  or  final  order  made  by  said  superior 
court  of  Cincinnati  at  special  term,  may  be  reversed, 
vacated  or  modified  hy  said  superior  court  at  general 
term  for  errors  appearing  in  the  proceedings  at  special 
terms  or  by  exceptions  taken,in  accordance  with  chap- 
ter 4,  title  1,  division  3,  part  3,  of  the  Revised  Statutes. 
The  jproceedings  to  obtain  such  reversal,  vacation  or 
modification,  shall  be  by  petition,  to  be  entitled  "Pe- 
tition in  error,"  and  shaH  be  the  same  as  those  pro- 
vided by  chapter  1,  title  4,  part  3,  of  the  Revised 
Statutes,  upon  petitions  in  error,  except  that  it  shall 
not  be  necessary  to  file  with  the  petition  a  transcript 
of  the  proceedings,  but  the  petition  in  error  shall  be 
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heard  upon  the  original  files,  pleadings  and  proceed- 
ings; and  the  said  superior  court,  at  general  term 
thereof,  shall  have  the  power  to  render  such  judgment 
as  should  have  been  rendered  at  special  term,  or  re- 
mand the  cause  to  the  special  term  for  judgment, 
and  upon  such  judgment  execution  may  issue  as  upon 
original  judgments ;  provided,  that  no  judge  of  said 
superior  court  shall  sit  on  the  trial  or  hearing  in  said 
superior  court  in  general  term  of  a  petition  in  error 
to  reverse  a  judgment  rendered  or  decision  made  by 
such  judge  in  special  term.    [§499a,  R.  S.] 

Proceedings  wlien  Judge  of  superior  court  disquali- 
fied to  sit.  Whenever  one  of  the  judges  of  the  su- 
I)erior  court  of  Cincinnati  shall  be  disqualified  from 
sitting  in  the  hearing  of  any  cause  in  the  general 
term  of  said  court,  his  place  in  such  hearing  shall  be 
taken  by  a  judge  of  tne  court  of  common  pleas  of 
Hamilton  county,  to  be  designated  as  follows :  The 
judges  of  said  court  of  common  pleas  shall,  in  the 
month  of  September  of  each  year,  designate  and 
assign  one  of  their  number  to  sit  in  the  nearing  of 
cases  in  the  general  term  of  said  superior  court  for 
the  year,  beginning  with  the  first  day  of  October 
next  ensuing;  and  should  the  term  of  office  of  the 
judge  so  designated  and  assigned  end  before  the  ex- 
piration of  such  year,  another  judge  shall  in  like 
manner  be  designated  and  assigned  for  the  residue 
of  such  year.  Should  more  than  one  judge  of  said 
superior  court  be  disqualified  to  sit  in  any  caude  in 
the  general  term  thereof,  a  certificate  to  that  efiect 
shall  be  issued  by  said  court  to  the  supervisory  judge 
of  said  court  of  common  pleas,  who  snail  thereupon 
designate  and  assign  such  additional  number  of  juages 
of  said  court  of  common  pleas  as  may  be  necessary, 
to  sit  in  the  hearing  of  such  cause.  Designations 
and  assignments  so  made  by  said  court  of  common 
pleas,  or  the  supervisory  judge  thereof,  shall  be  en- 
tered upon  the  minutes  of  the  judges  of  said  court 
sitting  in  joint  session,  and  copies  of  such  entries 
shall  be  certified  to  said  superior  court  of  Cincinnati 
and  entered  upon  the  minutes  of  the  general  term 
thereof.    [§4996  R.  S.] 

These  sections  apply  to  actions  pending  in  superior  court  at 
special  term  when  the  act  took  efiect,  July  1, 1894. 
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Qnestlons  arising  at  special  tenn  may  tM  reserved  for 
general  term— How  reviewable.  Any  judge  of  the  supe- 
rior  court  of  Cincinnati  sitting  in  special  term,  may 
reserve  and  adjourn  for  the  decision  of  such  court  in 
general  term,  any  question  of  law  or  fact  arising  in 
any  case  upon  the  record,  or  upon  evidence  in  writ- 
ing, and  when  the  decision  of  such  questions  au- 
thorizes or  requires  a  final  order  or  judgment,  the 
same  may  be  entered  by  the  court  in  general  term. 
Judgments  and  final  orders  of  such  superior  court,  in 
general  term,  shall  be  reviewable  only  by  the  su- 
preme court;  all  laws  providing  for  the  review  of 
final  orders  and  judgments  of  circuit  courts  shall  ap- 
ply to  final  orders  and  judgments  of  sueh  superior 
court  in  general  term.    f§  503.] 

Section  4  of  the  act  to  re-establish  the  jurisdiction  of  the  gen- 
eral term  superior  court  of  Cincinnati,  provides,  that  section 
1  of  the  act  passed  January  30, 1894,  amending  section  6709  of 
the  Revised  Statutes,  as  amended  April  17, 1893,  and  supplemen- 
tal section  6709a,  enacted  April  18, 1893  (90,  0.  6.  L.,  191),  and 
section  6710  of  the  Revised  Statutes,  as  amended  May  4, 1885  (82, 
O.  L.,  23U),  be  and  the  same  are  hereby  repealed ;  provided,  how- 
ever, that  said  section  6709a  and  section  1  of  said  act  passed  Jan- 
uary 30, 1894,  [section  6709J  shall  continue  in  force  in  so  far  as 
the  same  affect  judgments  rendered  and  final  orders  made  by 
the  superior  court  of  Cincinnati  at  special  term  prior  to  the  tak- 
ing effect  of  this  act ;  but  this  act  shall  apply  to  all  actions  and 
proceedings,  which  may  be  pending  and  undetermined  in  the 
superior  court  of  Cincinnati  at  spedal  term  when  this  act  takei 
eflfect.  The  act  took  effect  July  1, 1894.  "  Peiidiiig  "  cases,  1  N.  P. 

19d.  * 

§6710.  JnrlBdlction  Of  supreme  court  in  error.  A  judg- 
ment rendered,  or  final  order  made,  by  the  circuit 
court,  any  court  of  common  pleas,  probate  court,  or 
the  superior  court  of  any  city  or  county,  may  be 
reversed,  vacated  or  modified  by  the  supreme  court, 
on  petiton  in  error,  for  errors  appearing  on  the  rec- 
ord ;  but  no  petition  in  error  in  such  cases,  except  as 
to  the  judgment  or  final  order  of  the  circuit  court,  or 
of  the  general  term  of  the  superior  court  of  Cincin- 
uati,  shall  be  filed  without  leave  of  the  supreme 
court,  or  a  judge  thereof,  and  the  supreme  court  shall 
not  in  any  civil  cause  or  proceeding,  except  when 
its  jurisdiction  is  original,  be  required  to  determine 
as  to  the  weight  of  the  evidence ;  and  on  application 
of  any  party  excepting  to  a  ruling  or  decision  of  the 
circuit  court  during  the  trial,  or  on  a  motion  for  a 
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new  trial,  stich  court  shall  find  from  the  evidence, 
and  state  on  the  record  the  facts  upon  which  the 
alleged  error  arises,  or  which  may  be  material  in  de- 
termining whether  ei*ror  has  intervened  or  not.  [91 
V.  278.J 

Circuit  court  not  reqtililed  to  inake  finding  of  fact,  46  O.  S.  102, 
558.  The  supreme  court  can  not  examine  a  bill  of  exceptions  to 
determine  whether  the  verdict  is  against  the  weight  ot  the  evi- 
dence, 39  O.  S.  123 ;  see  45  O.  8.  1 ;  46  O.  S.  52,  527,  558.  As  to 
When  the  act  80  v.  169  took  effect,  see  39  O.  S.  573.  Under  it  the 
supreme  court  had  no  power  to  reverse  a  judgment  of  the 
district  court  reversing  a  judgment  of  the  common  pleas,  and 
remanding  the  cause  for  a  new  trial  on  the  merits,  44  O.  8.  438. 
When  the  circuit  court  dismissed  a  petition  in  error,  upon  the 
alleged  ground  that  summons  in  error  had  not  been  served 
within  two  years  and  no  bill  of  exceptions  was  taken  to  this 
order,  but  the  court  stated  the  facts  found,  it  was  held  that  under 
this  section  as  amended  (82  v.  230)  the  order  of  dismissal  was  not 
reviewable  upon  such  record  in  the  supreme  court,  44  O.  8. 526, 

Error  lay  to  the  district  court  from  the  supreme  court  in 
election  contests,  15  O.  S.  573 ;  from  the  supreme  court  to  the 
common  pleas  in  cases  appealed  from  the  county  commission- 
ers, 43  O.  8.  210 ;  from  the  supreme  court  to  the  probate  court  in 
proceedings  to  appropriate  property,  5  O.  S.  276 ;  not  from  com- 
mon pleas  in  such  cases,  39  O.  S.  170.  If  relief  can  be  had  in 
the  district  court,  it  must  be  sought  there,  unless  there  is  special 
zeason  for  coming  to  the  supreme  court,  3  O.  8.  509 ;  34  O.  8. 163. 

J  6711.  Tlie  record  In  the  supreme  court  must  be 
printed— ExcepUons.  When  a  petition  in  error  is  filed 
in  the  supreme  court,  so  much  of  the  record  to  be 
reviewed  as  will  show  the  error  complained  of  shall 
be  printed,  and  ten  of  the  printed  copies  thereof  filed 
with  the  papers,,  which  printing  the  plaintiflf  in  error 
may  have  done,  or  he  may  deposit  with  the  clerk 
sufficient  money  to  pay  the  cost  thereof ;  and  if  he 
fail  for  sixty  days  after  filing  the  petition  to  file  such 
printed  copies  or  make  such  deposit,  the  petition  in 
error  shall  be  dismissed,  unless  the  court,  on  good 
cause  shown,  extend  the  time  or  dispense  with  such 
printing ;  and  the  fair  expense  of  sucn  printing  shall 
be  taxed  as  part  of  the  costs.  Provided,  that  where 
proceedings  m  error  are  instituted  by  any  adminis- 
trator, executor,  trustee  or  guardian,  in  his  trust  ca- 
pacity, the  court  shall,  on  application  of  said  plaintiff 
in  error,  dispense  with  the  printing  of  such  record, 
when  it  is  made  to  appear  by  the  affidavit  of  the 
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• 
plaintiff  in  error  that  the  estate  represented  by  him 
has  no  funds  with  which  to  pay  for  such  printing. 

The  clerk  shall  deliver  to  tne  court,  at  each  monthly 
call  of  the  docket,  a  list  of  cases  in  default  under  this 
section,  and  the  court  shall  call  the  same,  and  make 
disposition  thereof,  as  herein  provided.  [91  v.  336; 
80  V.  169;  75  V.  804,  g  5.] 

Dismissal  of  petition  in  error  for  want  of  printed  record  held 
a  bar  to  a  second  petition  in  error,  36  O.  S.  93.  The  provision  of 
this  section  as  to  the  time  within  which  records  must  be  printed 
has  no  application  to  cases  reserved  from  the  district  court.  88 
O.  S.  373 ;  see  rule  5,  supreme  court,  35  O.  S.  396.  The  act  of  1878 
incorporated  into  the  revised  statutes  as  §6711  has  no  applica- 
tion as  to  the  matter  of  printing,  to  cases  i>ending  in  the  court 
previous  to  September  1 ,  1878,  Id.  Where  the  right  to  move  for 
the  dismissal  of  a  case  for  non-compliance  with  the  provisions 
as  to  printing,  was  complete  under  the  act  of  1878,  such  right 
was  not  affected  by  the  repeal  of  that  act  by  the  revised  statutes, 
35  O.  S.  479.    Type  written  record  insufficient,  24  Bull  265. 

§  6712.  When  anpreme  court  shall  assesB  penalty. 
When,  in  any  such  case,  the  judgment  or  final  order  of 
a  circuit  court  is  affirmed,  there  shall  be  taxed,  as  part  of 
the  costs  in  the  case,  a  reasonable  fee,  to  be  fixed  by  the 
court,  not  less  than  twenty-five  nor  more  than  three  hun- 
dred dollars,  to  the  counsel  of  the  defendant ;  and  the 
court  shall  adjudge  to  the  defendant  damages  in  such 
sum  as  may  be  reasonable,  not  exceeding  five  hundred 
dollars,  unless  the  judgment  or  final  order  of  the  circuit 
court  directs  the  payment  of  money,  and  execution 
thereof  was  stayed  in  such  proceeding  in  error  in  the 
supreme  court,  when,  in  lieu  of  such  penalty,  it  shall 
bear  additional  interest,  at  a  rate  not  exceeding  five  per 
centum  per  annum,  for  the  time  for  which  it  was  stayed, 
to  be  ascertained  and  awarded  by  the  court  (1);  but  if  the 
supreme  court  certify  in  its  judgment  that  there  was 
reasonable  cause  for  the  proceeding  in  error,  neither 
such  fee,  nor  additional  interest,  nor  penalty,  shall  be 
taxed,  adjudged,  or  awarded  (2).  [82  v.  37 ;  75  v.  804,  §  6.] 

1.  2  W.  L.  M.  272,  418.  Part  payment  relieves  pro  tanto,  8  O. 
60;  19  O.  26;  has  no  preference  as  lien,  14  O.  8.  349.  2.  17  O.  605; 
19  O.  26. 

i  6713.  Petition  and  siinimonB  in  error.  The  proceed- 
ings to  obtain  such  reversal,  vacation,  or  modification 
shall  be  by  petition  in  error,  filed  in  a  court  having 
power  to  maRe  the  reversal*  vacation,  or  modification, 
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and  setting  forth  the  errors  complained  of;  thereupon  a 
summons  shall  issue  and  be  served,  or  publication  made, 
as  in  the  commencement  of  an  action,  and  a  service  on 
the  attorney  of  record  in  the  original  case  shall  be  suffi- 
cient; the  summons  shall  contain  a  statement  that  a  pe- 
tition in  error  has  been  filed  in  the  case ;  and  if  issued 
in  vacation,  it  shall  be  returnable  on  or  before  the  first 
day  of  the  term  of  the  court,  and  if  issued  in  term  time, 
it  shall  be  returnable  on  a  dav  therein  named ;  and  if  the 
last  publication,  or  service  oi  the  summons,  be  made  ten 
days  before  the  end  of  the  term,  the  case  shall  stand  for 
hearing  at  that  term;  but  the  supreme  court,  on  the 
hearing  of  a  motion  for  leave  to  file  a  petition  in  error, 
whereof  ten  days'  personal  notice  has  been  given  to  the 
adverse  party,  or  his  attorney,  may,  in  its  discretion,  at 
the  time  of  granting  such  leave,  if  error,  for  which  the 
judgment  or  final  order  should  be  reversed,  vacated,  or 
modified,  plainly  appear  on  the  record,  and  all  the  judges 
sitting  at  the  hearing  concur  therein,  enter  a  judgment 
of  reversal,  vacation,  or  modification,  without  the  issue 
or  service  of  a  summons  in  error.     [72  v.  172,  §  515.] 

Parties.  All  parties  interested  must  be  made  parties,  14  O.  S. 
287 ;  all  parties  below  must  be  made  parties,  41  O.  S.  179 ;  must 
be  summoned,  3  O.  337 ;  W.  138,  or  appear,  21  0. 8.  620.  Persons 
who  have  an  interest  in  the  subject  matter  affected  by  tiie  judg- 
ment or  final  order  are  proper  parties,  1  O.  S.  1.   See  11  C.  C.  528. 

Cross-petition.  Defendant  in  error  may  file  a  cross-petition 
asking  the  reversal  of  the  judgment  for  errors  prejudicial  to 
him  and  not  assigned  in  the  plaintiff's  petition;  and  it  is  not 
error  in  the  court  to  hear  the  case  upon  both  petitions  at  the 
same  time,  and  to  reverse  the  judgment  for  such  errors,  22  O. 
8.  516. 

Ele<Uion  contest.  "  Contestee  "  in  election  contest  case,  party 
to  the  record,  is  a  proper  party  to  prosecute  error,  19  O.  S.  189. 

Exeimtor  or  administrator  must  be  made  party  defendant  in 
case  of  Judgment  against  deceased  party,  15  O.  300 ;  35  O.  8.  244. 
Proceedings  in  error  can  not  be  instituted  in  the  name  of  a 
deceased  party,  35  O.  8.  660. 

Heirs  must  be  made  parties  in  action  to  recover  land,  21 0. 8. 
620. 

Joint  judgment.  All  defendants  in  a  joint  judgment  are  neces- 
sary parties  to  a  petition  in  error  prosecuted  by  one  of  them, 
14  0.8.287;  90O.S.20;  45  0.8.  444;  3  C.  G.  290.  In  a  joint  judg- 
ment error  as  to  one  is  error  as  to  all,  14  0. 413 ;  21  O.  8. 131.  A 
joint  judgment  debtor— partner— omitted  by  mistake,  may  be 
made  a  party  plaintiff  though  the  statutory  period  in  which 
error  may  be  brought  has  elapsed,  39  O.  8.  218.  The  omission, 
as  party  to  a  petition  in  error,  of  one  of  the  defendants  in  the 
lower  court  will  not  deprive  the  reviewing  court  of  jurisdiction, 
and  if  the  defendant  in  error  does  not  make  the  objection  in 
the  district  court  he  can  not  in  the  supreme  court,  40  O.  8.  431 ; 
see  g  6723nn.    See  9  C.  C.  444. 
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Judgment  creditor  of  defendant  can  not  prosecute  error,  W.  W. 

Master  (mnmueUmer  or  other  party  entitled  to  have  fees  taxed 
as  costs  in  an  action  can  not  in  his  own  name  prosecute  a  pro- 
ceeding in  error  to  reverse  an  order  of  the  court  for  retaxing 
the  costs  or  disallowing  his  claim  for  fees,  26  O.  8.  312.  i 

New  trial    5  C.  C.  470. 

Privies  must  allege  and  show  their  interest.  35  O.  8.  244. 

Promiseory  note.  Where  the  action  was  sfainst  three  makers 
and  the  indorser  of  a  promissory  note,  ana  one  of  the  makers 
only  made  a  defense  and  judgment  was  rendered  against  all, 
it  was  held  that  the  maker  who  answered,  filed  his  petition  in 
error,  must  submit  to  a  judgment  of  dismissal  nnlen  he  made 
the  co-makers  or  indorser  parties,  13  O.  S.  568.    S^ee  9  C.  C.  444. 

Release.  Where  judgment  in  a  civil  action  is  taken  against 
several  defendants,  only  some  of  whom  have  appeared  in  the 
action  or  been  served  with  process,  and  those  not  appearing  or 
being  served  afterward  release  all  error  in  the  proceeding,  the 
defendants  served  with  process  can  not  reverse  the  judgment 
for  such  error  or  irregularity,  21  O.  S.  181.  Injunction  against 
judgment  at  law  does  not  operate  as  a  release  of  errors,  S  O.  20. 

Revivor.  After  error  has  been  assigned,  a  iudgment  of  re- 
versal is  valid  even  though  one  of  plaintifTs  in  error  has  de- 
ceased and  his  legal  representative  has  not  heen  made  a  party 
to  the  proceedings  in  error,  2  C.  C.  1 ;  38  0. 8. 96.  Where  a  de- 
fendant to  a  petition  in  error  and  to  cross-petitions  in  error 
dies  land  the  case  is  duly  revived  on  the  application  of  the 

Slaintiff  in  error  against  the  administrator  and  heirs  of  the 
efendant,  it  is  unnecessary  to  apply  for  or  make  an  order  of 
revivor  as  to  the  cross-petitions,  40  O.  S.  468. 

Sheriff's  sale.  Purchaser  at  sheriff's  sale  can  not  prosecute 
error,  W.  574. 

Setting  caide  sale.  Judgment  setting  aside  sale  can  not  be  re- 
versed as  to  some  of  the  parties  and  affirmed  as  to  others,  21 
O.  8. 131. 

Waiver.  The  provision  of  the  code  that  if  no  objection  be 
taken  on  account  of  defect  of  parties  the  defendant  will  be 
deemed  to  have  waived  the  same,  applies  to  proceedings  in 
error,  17  O.  8.  69. 

From  what  iudgments  or  orders  error  lies : 

Alimony.  It  lies  from  order  for  alimony  pendente  lite,  17  O. 
8.  563 ;  38  O.  8.  370. 

ATnendment,  does  not  lie  from  order  amending  pleadings,  6  O. 
8.  199. 

Attachment,  lies  from  order  discharging  attachment,  5  0. 8. 42 ; 
see  42  0.8. 102. 

Bastardy,  lies  in  bastardy  proceeding,  6  0. 8.  252. 

Consent  judgment,  does  not  lie  from  judgment  by  consent,  16 
0.  8. 163 ;  see  35  0. 8.  107. 

Condemnation  case,  does  not  lie  from  judgment  of  common 
pleas  in,  39  O.  8. 170. 

Conviction  under  city  ordinance,  lies  to  judgment  reversing,  40 
O.  8.  253 ;  reversal  of  judgment  of  conviction  not  reviewable,  43 
O.  8.  457. 

Costs,  when  error  lies  for  taxation  of,  30  O.  8.  208. 

Custody  of  children,  lies  from  order  as  to  custody  of  children 
in  divorce  cases,  38  O.  8.  558. 

Deeeased  person,  from  judgment  against  deceased  person,  15 
O.  300. 

Discretionary  matters,  does  not  lie  as  to  matters  resting  in  the 
discretion  of  XYkj  court— as  setting  aside  a  levy,  3  O.  269:  per- 
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'mittfng  separation  of  jury  during  a  trial,  15  0. 72;  amendments, 
17  O.  293 ;  the  examination  of  a  witness  who  remained  in  court 
contrary  to  its  order,  18  O.  99 ;  directing  a  special  verdict,  8  O. 
S.  570 ;  the  continuance  of  a  cause,  11  O.  S.  691— unless  the  dis- 
cretion is  grossly  abused,  36  O.  8.  201. 

Divorce.  £rror  does  not  lie  in  cases  of  divorce  and  alimony, 
6  0.  8.  64  ;  see  g  5706. 

Executor's  sale  of  land.  It  lies  from  supreme  court  in  sale  of 
lands  by  executor  to  pay  debts  7  O.  (Pt.  2)  138. 

Finai  judgment,  lies  only  from  final  judgment,  order,  or  de- 
cree, see  g  6707,  notes. 

Habeas  corpus,  lies  in  habeas  corpus  proceedings,  6  O.  8.  55. 

Judge  at  Chambers,  lies  from  order  of,  19  O.  S.  189. 

Mandamus,  from  refusal  of  mandamus,  43  O.  8.  457. 

Municipal  corporation,  from  proceedings  by  municipal  corpor- 
ation in  opening  streets,  2  O.  8.  228,  formerly  not,  14  O.  240. 

Partition,  appeal  now  lies  from  proceedings  in  partition,  49 
O.  8.  374,  formerly  error,  13  O.  548. 

Assignment  of  errors.  A  reviewing  court  is  not  bound  to  notice 
errors  in  the  record  which  have  not  been  specifically  assigned,  8 
O.  S.  243;  10.  S.  386.  When  there  Is  no  assignment  judgment 
may  be  affirmed,  1  O.  S.  S8i\.  Errors  not  assigned  in  the  district 
court  will  not  be  considered  in  the  sunreme  court,  33  0. 8. 555, 
and  only  those  errors  assigned  in  the  aistrict  court  are  consid- 
ered, on  error,  to  reverse  iudgment  of  district  court  affirming 
that  of  common  pleas,  17  O.  S.  262 ;  33  O.  S.  555.  Errors  not  as- 
signed are  presumed  to  have  been  waived,  32  0. 8. 614,  and  when 
waived,  or  not  objected  to  below,  can  not  be  assigned,  10  O.  8. 
557 ;  25  O.  8.  554.  The.  court  will  not  look  beyond  the  assign- 
ments specially  made  In  the  court  below  unless  there  was  a  gen- 
eral assignment  in  that  court,  0  O.  S.  473;  17  O.  8.  262;  27  Id.  592; 
29  Id.  327,  and  when  there  is  a  general  assignment  it  is  the  duty 
of  the  court  to  examine  the  whole  record,  15  0. 557;  2  O.  8.  21. 
While  the  court  is  not  bound  to  notice  errors  not  specifically  as- 
signed, supra,  it  may  consider  errors  not  assigned  at  all— such  as 
those  relating  to  jurisdiction,  22  O.  8.  38;  30  0. 8. 133;  but  notice 
of  the  objection  that  the  petition  does  not  contain  facts  sufficient 
to  constitute  a  cause  of  action,  should,  in  some  form,  appear  on 
the  record  in  the  reviewing  court  beifore  the  case  is  heard.  30 
O.  8. 183.  Answer  alleging  facts  after  judgment,  32  O.  8.  76;  39 
Id.  54 ;  3  C.  C.  R.  209 ;  assignment  can  not  be  made  outside  the 
record,  5  Rec.  439.  Finding  on  evidence  can  only  be  impeached 
by  motion  for  a  new  trial.  A  general  assignment  does  not 
reach  it,  33  O.  8.  565.  Assignment  of  error  is  a  pleading,  1 0. 8. 
386.  No  answer  or  demurrer  necessary,  2  W.  L.  M.  465.  Default 
not  objected  to  can  not  be  assigned  for  error,  44  O.  8. 1%  15. 

i  6714.  iBsae  and  servioe  of  snmmonB.  The  summons 
mentioned  in  the  last  section  shall,  upon  the  written 
precipe  of  the  plaintiff  in  error,  or  his  attorney,  be  issued 
Dy  the  clerk  of  the  court  in  which  the  petition  is  filed, 
to  the  sheriff  of  any  county  in  which  the  defendant  in 
error,  or  his  attorney  of  record,  is  found ;  when  the  writ 
is  issued  to  a  foreign  county,  the  sheriff  thereof  may  re- 
turn it  by  mail  to  the  clerk,  and  shall  be  entitled  to  the 
same  fees  as  if  it  had  been  returnable  to  the  court  of 
common  pleas  of  the  county  in  which  such  officer  re* 
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Bides;  and  the  defendant  in  error,  or  his  attorney^ 
may  waive,  in  writing,  the  issue  or  service  of  the 
summons.    [51  v.  67,  §516 ;  S.  &  C.  1103.] 

Where  the  summons  is  only  directed  to  one  defendant,  ser- 
vice on  the  attorney  of  all  the  defendants  is  only  good  as  to  the 
defendant  named  in  the  summons,  21  O.  S.  131.  Service  on  the 
attorney  after  the  death  of  the  party  is  invalid.  15  0. 800.  Where 

Sarty  dies  after  waiver  of  proces.s  and  entry  of  appearance  in- 
orsed  on  petition  in  error  hy  attorney  of  record,  oef ore  filing 
of  petition  in  error,  and  no  other  service  is  had,  case  should  he 
dismissed,  49  O.  S.  372.  A  n  affidavit  by  an  ex-deputy  sheriff  that, 
"  to  the  best  of  his  knowledge  and  belief,"  he  served  a  summous 
in  error,  does  not  ^ve  the  court  jurisdiction  of  a  defendant  in 
error,  where  no  evidence  of  either  service  or  return  is  furnished 
by  the  docket  of  the  supreme  court  or  of  the  sheriff,  40  O.  S.  231. 
Where  a  cross-petition  in  error  is  properly  filed  against  a  party 
already  in  court  in  the  pending  case  on  error,  no  summons  in  er- 
ror should  be  issued  for  such  defendant,  40  O.  S.  468.  Defendant 
in  error  is  estopped  after  appearing  and  submitting  the  case, 
either  upon  oral  argument  or  printed  briefs,  to  question  the 
jurisdiction  of  the  court,  upon  the  ground  that  no  summons 
in  error  was  issued  or  served,  43  0.  S.  67. 

i  6716.  When  summons  must  not  issue.  A  sammons 
in  error  shall  not  be  issued  in  a  case  in  which  there  is, 
upon  the  minutes  of  the  court,  or  among  the  files  of  the 
case,  a  waiver  of  error  by  the  party  endeavoring  to  com- 
mence such  proceedings,  or  his  attorney,  unless  the  court 
in  which  the  petition  is  to  be  filed,  or  a  judge  thereof, 
indorse  on  the  same  permission  to  issue  the  summons. 
[51  V.  67,  §  609 ;  S.  &  C.  1135.] 

2  6716.  What  mast  be  filed  with  petition  in  error.  The 
plaintiff  in  error  shall  file  with  his  petition  either  a  tran- 
script of  the  final  record,  or  a  transcript  of  the  docket  or 
journal  entries,  with  such  original  papers  or  transcripts 
thereof  as  are  necessary  to  exhibit  the  error  complained 
of ;  and,  if  original  papers  and  pleadings  are  filed,  and 
the  final  record  has  not  been  made,  the  reviewing  court 
may  permit  the  temporary  withdrawal  of  the  originals 
for  a  reasonable  time,  to  allow  the  recording  thereof,  or 
direct  copies  thereof  to  be  made  and  filed,  and  the  orig- 
inals to  be  returned  to  the  inferior  tribunal.  [67  v.  114, 
§517;  S.  &  C.  1104.] 

Court  can  not'accept  original  papers  as  substitute  for  tran- 
script, 15  O.  8.  484 ;  see  23  O.  S.  581.  The  transcript  mentioned 
in  tois  section  is  a  complete  transcript  and  not  a  copy  of  the 
journal  entries  merely,  3  O.  S.  490.  Dismissal  for  failure  to  file, 
5  Bull  14 ;  defect  amendable,  3  Bull  325.  Petition  will  not  be 
dismissed  when  the  transcript  is  filed  hut  not  Indorsed  by  the 
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clerk,  33  O.  S.  213.  Bill  of  exceptions  must  be  authenticated  by 
the  clerk  and  identified  as  the  bill  of  exceptions  allowed  in  the 
case,  27  O.  S.  599.  It  is  one  of  the  original  papers  in  the  case 
and  is  properly  a  part  of  the  record,  without  an  express  order 
to  that  effect,  Id.  46.  Where  all  the  original  papers  in  a  case 
necessary  to  exhibit  the  error  complained  of  are  not  filed  with 
the  petition  in  an  error  case,  this  does  not  deprive  the  reviewing 
court  of  jurisdiction  thereof,  but  such  court  may  require  the 
provisions  of  the  statute  to  be  complied  with,  ana  on  a  failure 
oy  the  plaintiff'  in  error  to  do  this,  may  dismiss  the  case,  7  C.  C. 
863. 

{  6717.  Transcript  miist  be  famiahed  on  tender  of  proper 
fees.  Probate  judges^  justices  of  the  peace,  and  other 
judicial  tribunals  having  no  clerk,  and  the  clerks  of  every 
court  of  record,  shall,  upon  request,  and  being  paid  the 
lawful  fees  therefor,  furnish  an  authenticated  transcript 
of  the  proceedings,  containing  the  judgment  or  final 
order  in  said  courts,  to  either  of  the  parties  to  the  same, 
or  to  any  person  interested  in  procuring  such  transcript. 
[51  V.  67, 1  518 ;  S.  <&  C.  1104.] 

§  6718.  How  execution  of  judgment  may  be  ftayed.  No 
proceeding  to  reverse,  vacate,  or  modify  a  judgment 
or  final  order  rendered  in  the  probate  court,  common 
pleas  court,  or  circuit  court,  except  as  provided  in  the 
fourth  subdivision  of  this  section,  and  in  }§  6720  and 
6721,  shall  operate  to  stay  execution,  unless  the  clerk  of 
the  court  in  which  the  record  of  such  judgment  or  final 
order  is  made  take  a  written  undertaking,  to  be  executed 
on  the  part  of  the  plaintifi*  in  error  to  the  adverse  party, 
with  sufficient  surety,  as  follows : 

1.  When  the  judgment  or  final  order  sought  to  be  re- 
versed directs  the  payment  of  money,  the  written  under- 
taking shall  be  in  double  the  amount  of  the  judgment 
or  order,  to  the  efiect  that  the  plaintifi*  in  error  will  pay 
the  condemnation  money,  and  costs^  if  the  judgment  or 
final  order  be  affirmed,  in  whole  or  m  part. 

2.  When  it  directs  the  execution  of  a  conveyance,  or 
other  instrument,  the  undertaking  shall  be  in  such  sum 
as  may  be  prescribed  by  a  court  of  record,  or  a  judge 
thereof,  to  the  efiect  that  plaintifi*  in  error  will  abide  the 
judgment,  if  the  same  be  affirmed,  and  pay  the  costs. 

3.  When  it  directs  the  sale,  or  delivery  of  possession, 
of  real  property,  the  undertaking  shall  be  in  such  sum 
as  may  be  preBcribed  by  a  court  of  record,  or  a'  judge 
thereof,  to  the  efi*ect  that,  during  the  possession  of  such 
property  by  the  plaintifi'  in  error,  he  will  not  commit^ 
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Dor  suiter  to  be  committed,  any  waste  thereon,  and  that, 
if  the  judgment  be  affirmea,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  date  of  the 
undertaking  until  the  delivery  of  the  possession,  pursuant 
to  the  judgment,  and  all  costs;  and  when  the  judgment 
is  for  tne  sale  of  mortgaged  premises  and  the  pavment  of 
a  deficiencv  arising  from  the  sale,  the  undertaking  must 
also  provide  for  the  payment  of  such  deficiency. 

4.  When  it  directs  the  assignment  or  delivery  of  docu- 
ments, they  may  be  placed  in  the  custody  of  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  to  abide 
the  judgment  of  the  reviewing  court,  or  the  undertakins 
shall  be  in  such  sum  as  may  oe  prescribed  as  aforesaid, 
to  abide  the  judgment,  and  pay  costs,  if  the  judgment  be 
affirmed.     [82  v.  37 ;  61  v.  67,  i  519 ;  S.  &  C.  1104.] 

The  bond  need  only  substantially  conform  to  the  statute,  1  O. 
170.  Where  one  of  several  defendants  against  Whom  Judgrment 
had  been  rendered,  prosecuted  error  alone  against  the  adverse 
party,  and  Judgment  was  affirmed,  it  was  held  an  action  could 
be  sastained  upon  such  bond,  though  there  was  a  defect  of  par- 
ties plaintiff  in  error,  and  a  second  petition  in  error  by  all  the 
parties  was  pending.  29  O.  S.  620.  A  oond  conditioned  to  prose- 
cute writ  01  error  to  effect  and  abide  the  judgment  binds  the 
obligors  to  pay  the  amount  of  the  judgment,  and  in  the  declara- 
tion upon  such  bond  it  was  not  necessary  to  aver  that  the  writ 
of  mpenedeas  was  taken  out  by  the  plaintiff  in  error,  5  O.  169. 
Where  the  relief  desired  during  the  pendency  of  the  proceeding 
in  error  is  an  order  to  stay  further  action  in  the  proceedings 
which,  by  the  original  action,  the  plaintiff  seeks  to  enjoin,  such 
relief  should  be  sought  under  g  5573 ;  96  O.  S.  316.  Section  cited 
in  3  C.  C.  392;  5  Id.  215;  3  N.  P.  61. 

1.  In  an  action  on  such  undertaking,  affirmance  of  judement 
as  to  one  defendant  forfeits  the  bond  as  to  all,  3  Bull  11 ;  1  Clev. 
R.  89.  The  nature  and  extent  of  the  obligation  should  be  al- 
leged in  the  petition,  showing  the  facts,  amount,  and  founda- 
tion of  plaintiff's  claim,  1  D.  161;  see  2  C.  C.  R.  459;  3  Id.  484. 
Where  judgment  is  rendered  in  the  common  pleas  for  money 
only  and  it  is  affirmed  by  the  circuit  court,  defendant,  on  filing 
his  petition  in  this  court  to  reverse  the  judgment  below,  is  en- 
titled to  a  stay  of  execution  on  giving  an  uudertiUtine  in  double 
the  amount  of  the  judgment  to  the  acceptance  of  tne  clerk  of 
the  circuit  court  in  accordance  with  g6718.  In  such  case  the 
court  is  not  required  by  §  6725  to  fix  the  terms  for  the  stay  of 
judgment  in  the  circuit  court,  49  O.  8.  60. 

3.  Where  the  judgment  is  for  the  s€ile  of  mortgaged  property, 
the  undertaking  should  provide  against  waste,  and  for  the  value 
of  the  use  and  occupation  as  well  as  for  payment  of  deficiency, 
34  O.  S.  671.  Under  this  clause  the  common  pleas  or  a  judge 
thereof  may  fix  the  amount  of  the  undertaking  for  stay  in  that 
conrt  while  the  case  is  pending  on  error  in  the  supreme  court, 
38  O.  8.  658;  A  proceeding  to  reverse  a  judgment  directing  the 
sale  of  real  property  will  not  operate  to  stay  the  execution  ol 
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such  judgment  where  the  written  undertaking  is  conditioned 
only  as  prescribed  in  the  first  subdivision  of  this  section.  In 
such  case  the  undertaking  must  conform  to  the  third  sub- 
division, 3  C.  C.  484 ;  but  where  the  proceedings  are  otherwise 
regular,  and  no  reason  exists  for  setting  aside  the  sale  except 
the  pendency  of  such  proceedings  in  error,  and  the  filing  of 
such  insuflaclent  undertaking,  the  sale  should  be  confirmed.  Id. 

i  6719.  TTndertaklng  must  be  approved.  Before  the 
written  undertaking  mentioned  in  §  6718  shall  operate 
to  stay  execution  oi  the  judgment  or  order,  the  execu- 
tion of  the  undertaking  and  the  sufficiency  of  the  sure- 
ties must  be  approved  by  the  court  in  which  the  judg- 
ment was  rendered  or  order  made,  or  by  the  clerk  thereof; 
and  the  clerk  shall  indorse  such  approval,  signed  by 
himself,  upon  the  undertaking,  and  file  the  same  in  his 
office  for  the  defendant  in  error.    [51  v.  57,  §  521.] 

See  3  N.  P.  61. 

§  6720.  Suhstitutd  for  undertakiiLg.  Instead  of  the 
undertaking  prescribed  in  the  second  subdivision  of 
§  6718,  the  conveyance  or  other  instrument  may  be  exe- 
cuted, and  deposited  with  the  clerk  of  the  court  in  which 
the  judgment  was  rendered,  or  order  made,  to  abide  the 
judgment  of  the  reviewing  court.     [51  v.  57,  §  520 ;  S.  &  C. 

1105.] 

i  6721.  When  executors,  guardians,  etc.,  need  not  give 
undertaking.  Executors,  administrators,  and  guardians, 
who  have  given  bond  in  this  state,  with  surety,  accord- 
ing to  law,  shall  not  be  required  to  give  the  undertak- 
ing mentioned  in  §  6718.     [51  v.  57,  §  607 ;  S.  &  C.  1135.] 

'i  6722.  When  execution  may  issue  after  undertaking 
given.  In  an  action  on  a  contract  for  the  payment  of 
money  only,  or  in  action  for  injuries  to  the  person,  if  the 
defendant  in  error  give  adequate  security  to  make  resti- 
tution in  case  the  judgment  be  reversed  or  modified,  hfe 
may,  on  leave  obtained  from  the  court  below,  or  a  judge 
thereof  in  vacation,  proceed  to  enforce  the  judgment, 
notwithstanding  the  execution  of  the  undertaking  to 
stay  proceedings ;  such  security  must  be  an  undertaking 
executed  to  the  plaintiff  in  error,  by  at  least  two  suffi- 
cient sureties,  to  the  effect  that  if  the  judgment  be  re- 
versed or  modified  he  will  make  full  restitution  to  the 
plaintiff  in  error  of  the  money  by  him  received  under 
the  judgment ;  but  the  provisions  of  this  section  shall 
not  apply  to  judgments  recovered  in  actions  for  libel, 
slander,  malicious  prosecution,  false  imprisonments  O? 
assault  ana  battery.     [71  v.  106, 1 522 ;  S,  &  C.  1105.] 
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The  claim  on  which  the  original  action  was  brought  can  not 
be  made  an  available  set-off  in  an  action  on  a  restitution  bond, 
by  dismissing  the  original  action  or  otherwise,  31  0. 8.  28.  When 
a  petition  in  error  is  pending  in  the  supreme  court,  plaintiff  in 
error  having  given  the  supersedeas  bond  required  by  ^6718, 
the  party  in  whose  favor  judgment  was  rendered  in  the  lower 
court  can  not  by  giving  a  restitution  bond  recover  upon  the 
supersedeas  bond  until  his  judgment  has  been  afiirmea  by  the 
supreme  court.  He  can  only  proceed  against  the  judgment 
debtor  and  not  against  the  sureties,  2  C.  C.  459.  The  triounal 
that  decided  the  controversy  in  the  first  instance  and  rendered 
the  judgment  is  to  grant  or  refuse  the  leave  to  enforce  the  judg- 
ment, 2  H.  61 ;  see  2  W.  L.  M.  329.  But  where  judgment  of  the 
district  court,  to  which  a  petition  in  error  is  being  prosecuted 
in  the  supreme  court  is  to  be  superseded  by  a  bond,  then  the 
district  court  is  the  "court  below,"  which  can  grant  the  leave, 
5  Bull  423.  A  motion  for  leave  to  issue  execution,  notwithstand- 
ing a  petition  in  error  and  supersedeas  is  addressed  to  the  judi- 
cial discretion  of  the  court  or  judge,  2  H.  61 ;  2  W.  L.  M.  329. 
The  motion  must  be  in  writing,  accompanied  with  a  copy  of 
the  record,  the  undertaking  proposed  to  be  given,  and  proof 
that  a  written  notice  of  the  motion  and  of  the  time  and  place 
of  its  hearing  has  been  served-  upon  the  plaintiff  in  error,  2  W. 
L.  M.  329  ;  see  generally  3  N.  P.  61. 

§6723.  UmitatLon.  No  proceeding  to  reverse,  va- 
cate or  modify  a  judgment  or  final  order  shall  be 
commenced,  unless  within  six  months  after  the  ren- 
dition of  the  judgment  or  the  making  of  the  final 
order  complained  of ;  or  in  case  the  person  entitled 
to  such  proceeding  is  an  infant,  a  person  of  unsound 
mind  or  imprisoned,  within  six  months  aa  aforesaid, 
exclusive  of  the  time  of  such  disability.*  [89  v.  46 ;  51 
V.  57,  i  523 ;  S.  &  C  1106.] 

Appearance  in  supreme  court  estops  to  deny  appearance  in 
district  court,  26  O.  S.  185 ;  or  jurisdiction  on  the  ground  that 
no  summons  in  error  was  issued  or  served,  43  O.  S.  57. 

Disability  of  one  inures  to  all,  3  O.  49 ;  12  O.  351 ;  21 0.  S.  131. 
To  bring  a  party  within  the  saving  clause  of  this  section  it  must 
appear  that  he  was  under  disability  at  the  time  the  judgment 
sought  to  be  reversed  is  rendered,  81  O.  8.  53, 57. 

Consent  can  not  confer  jurisdiction  after  expiration  of  limita- 
tation,  43  O.  S.  57. 

Joint  judgment.  Proceedings  in  error  to  reverse  a  judgment 
for  or  against  two  or  more  parties  should  be  commenced  against 
all  within  the  limitation  prescribed  by  statute  in  order  to  con- 
fer on  the  reviewing  court  jurisdiction  to  reverse  or  modify 
such  judgment  or  any  part  of  it  as  to  either  of  such  parties,  14 
O.  S.  287;  10  O.  C.  316;  30  O.  S.  20;  45  O.  S.444;  see  cases  pro  and 
con,  reviewed  in  3  C.  C.  290.  Where  the  name  of  one  of  several 
partners  who  are  plaintiffs  in  error,  is  omitted  by  mistake,  the 
reviewing  court  in  which  the  petition  is  filed  may  allow  the 
omitted  partner  to  become  a  co-plaintiff  In  error,  though  the 
time  has  elapsed  for  filing  a  petition  in  error,  39  O.  S.  218 ;  see  40 
O.  8.  431.    Promissory  note,  9  C.  C.  439. 

»48  0. 8.  542 ;  32  Bull  393;  84  Id.  166. 
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Limitation  of  act  of  1878  (two  years)  not  retroactive,  380.  S.  46; 
32  Ball  3D3. 

Finding  of  facts.  Neither  motionifor  new  trials  34  O.  8. 1,  nor 
exoeptioQ,  necessary  where  there  is  a  finding  o/fctda,  35  O.  S.  113. 

Pleading  of  limitation  not  necessary,  35  O.  S.  247,  bat  facts 
bringing  party  within  saying  claose  mast  be  pleaded,  35  O.  S. 
282.  Petition  may  be  amended  so  as  to  bring  party  within  sav- 
ing clause,  36  O.  S.  312.  Petition  pleading  facts  must  be  verified, 
35  O.  S.  244.  Proceedings  to  modify  jud^ent  under  1 5357,  lim- 
itation three  years,  34  O.  S.  204 ;  §4991  has  no  application  to  pro- 
ceedings in  error,  34  O.  S.  537. 

Summons  must  issue  before  proceeding  deemed  commenced, 
though  petition  is  filed  in  time,  16  O.  S.  ^;  36  O.  S.  312. 

Time  oegins  to  run  from  day  judgment  is  actually  rendered, 
not  from  first  day  of  terrn^  16  O.  S.  417;  17  0. 170.  When  by  the 
judgment  the  whole  merits  of  the  case  are  disposed  of,  time  be- 
gins to  run,  31 0.  8.  53 ;  if  it  b^ns  to  run  during  life  of  an- 
cestor, it  does  not  stop  at  his  death,  38 O.  8.  378.  When  an  ap- 
peal is  dismissed  and  a  motion  to  reinstate  is  continued  to  the 
next  term  and  then  overruled,  time  begins  to  run  only  from  the 
overruling  of  such  motion,  12  O.  8.  333.  Where  a  demurrer  to  an 
answer  is  sustained,  but  no  judgme  nt  or  definite  order  is  made 
until  next  term,  time  is  computed  from  the  date  of  final  jud^;ment 
or  order,  38  0. 8. 46.  When  a  petitl  on  in  error  is  in  good  faith  de- 
livered to  the  proper  officer  to  be  filed  and  bv  him  received  to 
be  kept  in  its  proper  place  in  his  office,  It  is  filed.  The  indorse- 
ment upon  it  oy  such  officer  of  the  facts  and  date  of  filing  is  but 
evidence  of  such  filing,  43  O.  S.  57.  Defendant  in  error  against 
whom  as  cross-petitioner  in  the  trial  court  a  judgment  has  been 
rendered,  in  favor  of  all  the  other  parties  to  the  suit  and  to 
which  no  error  is  assigned  by  anotner  party  Is  required  to 
file  his  petition  in  error  within  the  statutory  period  after  the 
rendition  of  such  judgment  in  order  to  obtain  a  reversal,  46  O. 
8. 102.  Act  changing  time  for  filing  from  three  to  two  years  ap- 
plies to  all  judgments  before  as  well  as  thereafter  rendered,  6 
Bull  339.  In  all  proceedings  and  suits  of  guardians  and  other 
trustees  of  minors  no  proceeding  in  the  minor's  own  name  will 
lie  fliter  he  becomes  of  age,  unless  brought  within  time  limited 
for  other  proceedings  in  error,  1  C.  C.  345.  Section  does  not  apply 
to  criminal  cases,  6  C.  C.  601.  Pending  proceeding  not  afiected 
by  amendment,  46  O.  8.  694.  Applies  to  cross  petition,  5  C.  C.  33. 
Service  relates  back  to  date  of  writ,  34  Bull  808.  Must  be  com- 
menced within  six  months,  33  Bull  350. 

J  6724.   Stay  of  execution  of  Judgment  of  Justice.    No 

proceeding  to  reverse,  vacate,  or  modify  a  judgment 
rendered,  or  final  order  made,  by  a  justice  of  the  peace, 
shall  operate  as  a  stay  of  execution,  unless  the  clerk  of 
the  court  of  common  pleas  take  a  written  undertaking 
to  the  defendant,  executed  on  the  part  of  the  plaintiff  in 
error  by  sufficient  surety,  to  the  effect  that  the  plaintiff 
will  pay  all  the  costs  which  have  accrued  or  may  accrue 
on  such  proceedings  in  error,  together  with  the  amount 
of  any  Judgment  that  may  be  rendered  against  such 
plaintiff  in  error,  either  on  the  further  trial  of  the  cause, 
after  the  judgment  of  the  court  below  is  set  aside  or  re- 
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versed,  or  upon  and  after  the  affirmance  thereof  in  the 
court  of  common  pleas ;  when  the  judgment  or  final  or- 
der of  a  justice,  sought  to  be  reversed,  directs  the  deliv- 
ery of  possession  of  real  property,  the  undertaking  shall 
be  in  such  sum  as  may  be  prescribed  by  the  court  of 
common  pleas,  or  a  judge  thereof,  or,  in  the-  absence  of 
such  judge,  by  the  probate  judge  of  the  county,  to  the 
effect  that,  during  the  possession  of  such  property  by 
the  plaintiff  in  error,  he  will  not  commit,  nor  suffer  to 
be  committed,  any  waste  thereon,  and  that  if  the  judg- 
ment be  affirmed  he  will  pay  the  value  of  the  use  and 
occupation  of  the  property  from  the  date  of  the  under- 
taking until  the  delivery  of  the  property,  pursuant  to 
the  judgment,  and  costs;  and  the  person  entitled  to  such 
proceedings  shall  have  the  same  time  for  prosecuting  the 
same,  before  he  is  barred,  as  is  provided  in  the  last  sec- 
tion, unless  the  judgment  be  paid  offer  satisfied  prior  to 
the  commencement  of  such  proceedings.  [51  v.  57,  §  524 ; 
59  V.  43,  i  524 ;  S.  &  C.  1106 ;  S.  &  S.  568.]  see  10 O.S.  318. 
§  6725.  Terms  of  stay  of  exeontion  in  other  casei. 
Execution  of  a  judgment  or  final  order,  other  than  those 
enumerated  in  this  chapter,  of  any  judicial  tribunal,  or 
the  levy  or  collection  of  any  tax  or  assessment  therein 
litigated,  may  be  stayed,  on  such  terms  as  may  be  pre- 
scribed by  the  court  in  which  the  petition  in  error  is 
filed,  or  by  a  judge  thereof.  [75  v.  808,  §  22;  51  v.  57, 
J  525;  S.  &C.  1106.] 

This  section  "merelj  provides  for  the  suspension  for  the 
'  staying '  of  the  execution  of  the  judgment  or  final  order.  It 
does  not,  either  in  terms  or  iu  spirit,  vacate  the  judgment.  That 
is  left  to  stand  until  reversed  or  set  aside,  and  though  not  in  the 
meantime  to  be  executed."  But  in  cases  of  contested  elections, 
the  order  of  the  common  pleas  is  not  suspended  by  the  allow- 
ance of  a  supersedeas  under  this  section,  14  O.  8.  515;  31  O.  S. 
451.  An  order  staying  the  execution  of  a  judgment  or  final  or- 
der, as  provided  in  this  section,  will  only  be  granted  on  good 
cause  shown,  and  the  mere  pendency  of  a  petition  of  error  to 
reverse  the  judgment  of  reversal  is  not  a  sufficient  ground  for 
an  order  granting  such  stay,  84  O.  S.  291.  Execution  of  a  final 
order  appointing  a  receiver  of  a  railroad  company  and  enjoin- 
ing the  company  from  certain  actfl  may  be  stayed,  pending  the 
hearing  of  the  petition  in  error,  2  C.  C.  518.  Such  stay  will  not 
be  granted  as  matter  of  course  upon  the  mere  iilin|:  of  a  peti- 
tion in  error,  but  should  ordinarily  be  granted  if  difficult  and 
important  questions  of  law  are  raised,  which  if  decided  in 
favor  of  the  plaintiff  in  error  would  require  a  reversal  of  the 
order,  Id. ;  see  3  C.  C.  392.  An  authenticated  mandate  from  the 
district  court,  of  the  iudgment  remanding  the  cause  to  the  court 
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of  common  pleas  for  further  proceedings,  can  not  be  impeached 
in  the  latter  court  by  showing  that  the  clause  remanding  the 
case  was  not  part  of  the  order  of  the  district  court,  but  was 
added  to  the  judgment  without  authority.  The  proi)er  remedy 
is  to  apply  to  the  district  court  to  correct  its  records,  37  O.  8.  11. 
Where  judgrmeut  is  rendered  in  the  common  pleas  for  money 
only  and  it  is  affirmed  by  the  circuit  court,  defendant  on  filing 
his  petition  in  this  court  to  reverse  the  judgment  below  is  en- 
titled to  a  stay  of  execution  upon  giving  an  undertiUdng  in 
double  the  amount  of  the  judgment  to  the  acceptance  of  the 
clerk  of  the  circuit  court  in  accordance  with  g  6718.  In  such 
case  the  court  is  not  required  nor  authorized  by  the  provisions 
of  g  6725  to  fix  the  term  for  a  stay  of  the  judgment  m  the  cir- 
cuit court,  49  O.  S.  60.  Section  applicable  to  stay  in  habeas  corpus 
proceedings,  52  O.  S.  242. 

§  6726.  Frooeedings  after  reversal.  When  a  judgment 
or  final  order  is  reversed,  either  in  whole  or  in  part,  in 
the  common  pleas  court,  the  circuit  court,  or  the  supreme 
court,  the  court  reversing  the  same  shall  proceed  to  ren- 
der such  judgment  as  the  court  below  should  have  ren- 
dered, or  remand  the  cause  to  the  court  below  for  such 
judgment ;  the  circuit  court  or  the  common  pleas  court 
so  reversing  a  judgment  shall,  upon  the  request  of  either 
party,  specify  m  writing  the  ground  or  grounds  of  such 
reversal,  which  shall  be  filed  and  kept  with  the  papers 
in  the  case  ;  the  court  reversing  or  affirming  such  judg- 
ment or  final  order,  shall  not  issue  execution  in  causes 
that  are  so  brought  before  it  on  error,  on  which  it 
pronounces  judgment,  as  aforesaid,  but  shall  send  a 
special  mandate  to  the  court  below,  as  the  case  may 
require,  for  execution  thereon,  and  the  court  to  which 
such  special  mandate  is  sent  shall  proceed  in  the  same 
manner  as  if  such  judgment  or  final  order  had  been  ren- 
dered therein ;  and  on  motion,  and  good  cause  shown,  it 
may  suspend  any  execution  made  returnable  before  it 
by  order  of  the  common  pleas  court,  the  circuit  court, 
or  the  supreme  court,  in  the  same  manner  as  if  the  exe- 
cution 4iad  been  issued  from  its  own  court ;  but  such 
suspension  shall  not  extend  further  than  to  stay  pro- 
ceedings until  the  matter  can  be  further  heard  by  the 
common  pleas  court,  the  circuit  court,  or  the  supreme 
court,  as  tne  case  may  be ;  but  this  section  shall  not  ap- 
ply to  judgments  of  justices  of  the  peace.  [82  v.  38 ;  67 
V.  115,  g  526.] 

The  judgment  must  be  such  as  the  court  below  should  have 
rendered,  5  O.  8.  251;  16  O.  8.  40;  20  O.  8.  232;  21  O.  8.  492,  499, 
1  C.  C.  R.  108;  and  may  be  reversed  in  part,  11  O.  72;  7  O.  B.  107, 
31  O.  S.  433;  and  as  to  part  of  defendants,  32  O.  S.  399;  but 
where  they  are  united  in  interest,  the  judgment  is  a  unit  and 
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can  not  he  reversed  as  to  some  and  affirmed  as  to  others,  21  O.  S. 
131.  Final  judgment  mav  be  rendered  on  reversal,  15  O.  8.  569, 
but  not  for  error  in  refUBinfir  a  new  trial,  25  O.  8. 360;  26  0. 8. 63&, 
47  O.  S.  396;  unless  the  facts  are  undisputed,  40  O.  8.  339;  45 
O.  8.  333:  see  FincU  Judgment,  g6707«».  The  reviewing  court 
may,  on  reversal,  grant  an  injunction,  38  O.  8.  32;  and 
may  make  an  order  of  restitution,  which  will  be  final 
and  conclulBive  between  the  parties,  31  O.  S.  28;  35  O.  8.  645. 
The  judgment  of  reversal  is  effective  notwithstanding  the 
death  of  plaintiff  in  error,  and  it  is  competent  for  the  court 
to  which  the  cause  is  remanded  for  a  new  trial  to  order  a 
revivor  of  the  action  in  the  name  of  the  proper  representa- 
tive of  the  deceased  party,  38  O.  8.  96.  where  the  district 
court  dismisses  a  proceeding  in  error  on  the  erroneous  ground' 
that  the  judgment  complained  of  is  not  reviewable,  the  supreme 
court  is  vested  with  discretion,  on  re  vernal  of  such  erroneous 
order,  to  remand  the  cause  to  the  district  court  for  further  pro- 
ceedings, or  render  such  judgment  as  that  court  should  lutvo 
rendered,  38  O.  8. 558.  When  remanded,  the  case  is  taken  up 
where  the  first  error  occurred,  1  0. 8. 463.  The  duty  of  enforcing 
the  judgment  is  imposed  on  the  court  to  which  the  mandate  u 
sent,  and  its  disobedience  punishable  by  contempt  by  that  court, 
41 0. 8. 401.  Court  may,  on  remittitur,  affirm  judgment  as  modi- 
fled,  37  O.  8.  434.  Party  making  remittitur  and  accepting  judg- 
ment for  reduced  amount  can  not  prosecute  error,  though  re- 
duction was  erroneous,  36  O.  8.  418:  see  2  O.  8.  98;  15  Id.  464. 
Final  judgment  dates  from  date  of  judgment  reviewed  and 
does  not  operate  to  divert  right  acquired  oy  the  parties  subse- 
quent to  that  date,  1  C.  C.  108.  Upon  the  reversal  of  judgment 
below  in  absence  of  anything  to  show  what  the  evidence  was, 
the  reviewing  court  will  not  render  judgment  that  should  have 
been  rendered  below,  but  will  remand  for  new  trial,  12  BuU  100. 
Reversal  of  judgment  of  reversal  estops  party  obtaining  it  from 
impeaching  the  original  judgment,  lo  O.  S.  478. 

I  6727.  Costs  on  error.  When  a  j  udgment  or  final  order 
is  reversed,  the  plaintiff  in  error  shall  recover  his  costs, 
and  when  reversed  in  part,  and  affirmed  in  part,  the  court 
may  apportion  the  costs  between  the  parties  in  such  man- 
ner as  it  deems  equitable.   [61  v.  67,  §  627 ;  S.  &  C.  1 107.] 

This  only  includes  the  costs  on  error,  and  not  the  costs  in  the 
court  below,  16  O.  316.  Where  the  court  has  no  jurisdiction,  it 
can  render  no  judgment  for  costs,  but  costs  of  proceedings  in 
error  to  reverse  a  judgment  rendered  without  jurudiction 
must  be  adjudged  to  plaintiff  in  error,  22  O.  8. 268.  Where  the 
case  is  dismissed  for  want  of  jurisdiction  of  the  subject  matter, 
but  the  court  erroneously  proceeds  to  render  judgment  against 
each  party  for  his  costs,  the  judgments  and  proceedings  to  re- 
verse the  same  are  ex  parte,  and  the  provisions  of  this  sec- 
tion which  have  application  to  proceedings  of  an  adversary 
character  do  not  apply;  hence  such  judgments  will  only  be 
reversed  at  the  costs  of  plaintiff  in  error,  8  O.  8.  205.  Mistake 
as  to  costs  may  be  corrected  by  reviewing  court ;  case  not  within 
this  section,  18  0. 8. 184.  Where  several  damages  are  assessed  on 
several  causes  of  action,  a  judgment  for  the  aggregate  amount  of 
damages  may  be  reversed  as  to  part  of  the  causes  of  action  and 
affirmed  as  to  the  rest.    In  such  case,  where  error  was  assigned 
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to  all  the  causes  ot  action,  and  the  judgment  reversed  as  to  part 
and  affirmed  as  to  the  residue,  the  costs  on  error  were,  under 
this  section  in  its  original  form,  equally, divided  between  the 
parlies,  31 0.  S;'433.  Under  former  statutes  the  rule  was  where 
a  final  order  was  reversed  in  part  and  affirmed  in  part  that  the 
costs  in  error  were  equallv  divided  between  plaintiff  and  de- 
fendant. 10  O.  8.  4&3 ;  but  where  a  judgment  is  modified  so  as  to 
diminish  the  rate  of  interest,  this  was  done  at  the  tsosts  of  the 
defendant  in  error,  21 0.  S.  281. 

J  6728.  Kisti^e  of  derk  not  ground  of  error,  ete. 
A  mistake,  neglect,  or  omission  of  the  clerk  shall  not  be 
a  ground  of  error,  until  the  same  has  been  presented 
and  acted  upon  in  the  court  in  which  the  mistake,  neg- 
lect, or  omission  occurred.  [51  v.  57,  i  528 ;  S.  &  C.  1108.] 

i  6789.  Bendering  judgment  prematurely  not  ground 
of  error.  The  rendering  of  judgment  before  the  action 
stood  for  trial  according  to  the  provisions  of  title  one, 

rart  third,  shall  be  deemed  a  clerical  error.    [51  y.  57, 
529 ;  S.  &  C.  1108.1 

Entering  Judgment  against  a  garnishee  before  judgment 
acainst  the  defendant  is  to  be  regarded,  after  judgment  against 
the  latter,  as  only  a  clerical  error,  13  O.  S.  219.  But  a  judgment 
rendered  by  default  before  the  day  named  in  the  summons  for 
answer  may  be  reversed,  34  O.  S.  123. 

i  6780.  Penalty  on  alfirmanoe  by  oirouit  oonrt.  If  the 
circuit  court  affirm  a  judgment  on  petition  in  error,  it 
shall  also  render  judgment  against  plaintiff  in  error  for 
five  per  centum  upon  the  amount  due  from  him  to  the 
def^dant  in  error,  unless  the  court  enter  upon  its  min- 
utes that  there  was  reasonable  ground  for  the  proceedings 
in  error.    [82  v.  38 ;  51  v.  57,  i  608 ;  8.  &  C.  1136.] 

See  §  6712,  note. 

i  6781.  Writs  of  error  and  oertiorsri  abolished.  Writs 
of  error  and  certiorari  to  reverse,  vacate,  or  modify  judg- 
ments or  final  orders  in  civil  cases  are  abolished  (1);  but 
coorts  shall  have  the  same  power  to  compel  transcripts 
of  the  proceedings,  containing  the  judgment  or  final 
order  sought  to  be  reversed,  to  be  furnished,  completed, 
or  perfected,  as  they  heretofore  had  under  writs  of  error 
and  eerHorari  (2).     [51  v.  57,  i  530 ;  S.  &  C.  1108.] 

1.  Except  as  to  matters  of  a  criminal  nature,  certiorari  was 
abolished  by  the  code,  2  O.  S.  326:  4  Id.  500;  6  Id.  56,  252;  19  Id: 
848.  2.  15  O.  8.  295 ;  but  a  reviewing  court  can  make  no  altera- 
tion in  the  record  of  the  court  below,  27  O.  8.  44.  The  party  de- 
siring such  perfect  record  in  the  reviewing  court  suggests  in 
writing  filed  in  the  cause  that  the  record  before  the  court  is  not 
a  full  or  complete  record,  called  "suggestion  of  diminution  of 
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record ; "  whereupon  the  court  will  issue  an  order  to  the  lower 
court  to  certify  up  a  transcript  of  the  complete  record,  whidi 
must  be  all  of  such  record  in  the  lower  court,  which  court  can 
not  make  new  parts  of  such  record  not  before  existing,  Yaple's 
Pr.,  etc.,  656.  Proceedings  subsequent  to  the  reversal  form  no  part 
of  the  record  of  the  final  judgment  of  reversal,  and  can  not  be 
brought  into  the  court  of  last  resort  upon  suggestion  of  diminu- 
tion of  record.  The  remedy  is  by  answer,  32  O.  S.  76.  Where 
defendant  in  error,  by  way  of  answer  to  the  petition,  avers  that 
the  transcript  upon  whicn  plaintiff  has  assigned  error  fs  im- 
perfect and  defective,  such  averment  may  be  regarded  as  a 
suggestion  of  diminution  of  record  and  would  authorize  the 
court  to  order  the  justice  to  furnish  a  complete  and  perfect 
transcript,  80  O.  S.  53. 

i  6732.  Proceedings  when  judgment  of  juitice  Affirmed. 
If  the  judgment  of  a  justice  of  the  peace,  taken  on  error 
as  herein  provided  to  the  court  of  common  pleas,  be  af- 
firmed, such  court  shall  render  judgment  against  the 
plaintiff  in  error  for  the  costs  of  suit,  and  award  execu- 
tion therefor;  and  the  court  shall  thereupon  order  its 
clerk  to  certifv  its  decision  to  the  justice,  so  that  the  judg- 
ment affirmed  may  be  enforced  as  if  such  proceedings  in 
error  had  not  been  taken ;  or,  such  court  may  award  ex- 
ecution to  carry  into  effect  the  judgment  of  the  justice, 
in  the  same  manner  as  if  the  judgment  had  been  ren- 
dered in  the  court  of  common  pleas.  [51  y.  57,  2  531 ; 
S.  AC.  1108.] 

26782a.  Attorney's  fee  when  Judgment  for  wages 
affirmed.  When  a  judgment  for  wages  rendered  by  a 
justice  of  the  peace,  is,  by  the  defendant,  taken  on 
error,  as  herein  provided,  to  the  court  of  common 
pleas  and  affirmed,  the  costs  of  suit  shall  include  a 
fee  of  fifteen  dollars  for  the  attorney  of  the  defendant 
in  error.  But  no  such  attorney  fee  shall  be  taxed  in 
the  costs,  unless  said  wages  have  been  demanded  in 
writing,  and  not  paid  within  three  days  after  such 
demand.    [89  v.  43.] 

§  6783.  Proceedings  when  judgment  of  jnstioe  reversed. 
When  the  proceedings  of  a  justice  of  the  peace  are  taken 
on  error  to  the  court  of  common  pleas,  in  manner  afore- 
said, and  the  judgment  of  such  justice  is  reversed  or  set 
aside,  the  court  shall  render  iudgment  of  reversal,  and 
for  the  costs  that  have  accruea  up  to  that  time,  in  favor 
of  the  plaintiff  in  error,  and  award  execution  therefor; 
and  the  cause,  except  when  the  reversal  is  because  the 
justice  had  no  jurisdiction  of  the  plaintiff  in  error,  or  of 
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the  subject  of  the  action,  shall  be  retained  by  the  court 

for  trial  and  final  judgment,  as  in  cases  of  appeal.    [67 

V.  115,  g  632  ;  S.  &  C.  1108.] 

Ck)mmon  pleas,  on  reversal,  retains  cause  for  trial,  4  O.  S.  693, 
except  when  reversal  is  because  justice  had  no  jurisdiction ;  con- 
tra, 17  O.  S.  Mi  (before  amendment).  When  the  judgment  of  a 
justice  is  reversed  on  error,  it  is  the  dutv  of  the  court  to  render 
judgment  for  the  costs  of  the  plaintiff  in  error  up  to  that  time, 
including  the  costs  in  the  justice's  court,  22  O.  S.  371.  Void 
judgment  of  justice  reversed  and  set  down  for  hearing,  31 0.  S. 
634.  §  6565  provides  for  taking  bills  of  exceptions  on  trials  be- 
fore justices ;  g  6610  for  exceptions  in  forcible  entry  and  de- 
tainer cases.  In  proceedings  to  reverse,  etc.,  judgments  of  the 
justice  in  such  cases,  leave  must  be  obtained  of  the  common 
pleas  to  file  the  i>etition  in  error  in  that  court,  Id. 

g  6784.  Decrees  in  chancery,  how  reyiewed.  The  final 
orders  or  decrees  of  courts  of  chancery  heretofore  ren- 
dered, or  which  may  hereafter  be  rendered,  in  any  chan- 
cery proceeding  pending  on  July  1, 1853,  may  be  reviewed 
in  the  manner  providea  in  the  five  succeeding  sections, 
and  within  the  time  prescribed  in  §  6723 ;  and  all  suits 
in  chancery  pending  at  that  time  may  be  prosecuted  to 
final  decree  in  like  manner  as  if  this  title  had  not  taken 
effect.     [51  V.  57,  §  533 ;  S.  &  C.  1109.1 

Remedy  by  bill  of  review  does  not  exist  in  reject  to  an 
action  commenced  and  prosecuted  under  the  code,  34  O.  B.  204. 

J  6786.  Bill  of  review.  When  a  party,  complainant 
or  defendant,  seeks  a  review  of  a  final  decree  or  order  in 
chancery,  he  may  file  in  the  clerk's  office  of  the  court  in 
which  the  decree  was  rendered  a  short  petition,  setting 
forth  the  names  of  the  parties  to  such  suit,  the  substance 
of  the  decree  or  order  sought  to  be  reviewed,  and  an  as- 
signment of  the  errors  relied  upon  to  reverse  or  set  aside 
such  decree  or  order,  and  a  prayer  for  such  reversal ;  and 
errors  in  law  and  in  fact  may  be  assigned  at  the  same 
time.    [46  v.  90,  ?  1 ;  S.  &  C.  1110.] 

I  8786.  Process  thereon.  On  the  filing  of  such  peti- 
tion, the  clerk  shall  issue  a  summons  against  all  the  par- 
ties to  the  original  suit,  except  such  as  are  petitioners  in 
the  suit  of  review,  as  in  other  cases.     [46  v.  90,  t  2 ;  8.  A 

C.1112.]  ,„    ,        ... 

§  6737.    Original  papers  to  be  used.     All  the  original 

papers  and  evidence  in  the  original  cause,  and  the  entries 

made,  shall  be  used  on  the  hearing  of  the  bill  of  review ; 

and  it  shall  not  be  necessary  for  the  party  to  procure  a 


511  JURISDICTION  IN  EBBOB.        {{  6738*6740 

copy  of  the  record  of  proceedings  in  the  original  caase, 
nor  shall  it  be  necessary  to  recite,  in  the  bill  of  review, 
any  of  the  facts  set  forth  in  the  pleadings  in  the  original 
cause.    [46  v.  90,  }  3 ;  S.  &  C.  1112.] 

{  6738.  How  decree  in  oirouit  oourt  may  be  stayed. 
When  a  petition  for  review  is  filed  in  the  circuit  oourt,  a 
judge  of  the  court  may,  in  vacation,  upon  good  cause 
shown,  stay  proceedings  on  the  former  decree  until  the 
next  term  of  the  court  in  which  such  proceedings  are 
pending;  and  the  judge  shall  direct  the  nature  and  the 
amount  of  security  to  be  given  by  the  party  applying  for 
such  stay.    [82  v.  38 ;  49  v.  26,  Jl ;  S.  &  C.  1112.] 

i  6789.  How  stayed  in  oommon  pleas.  When  such 
petition  is  filed  in  the  common  pleas,  the  judge  of  such 
court  may  exercise  the  same  power,  on  the  same  terms. 
[49v.  26,  ?2;  8.  <&  C.  1112.] 

{  6740.  Petition  in  error  in  the  nature  of  a  bill  of 
xoTiew.  A  petition  in  error,  in  the  nature  of  a  bill  of  re- 
view, may,  on  leave  of  the  supreme  court,  or  a  judge 
thereof,  be  filed  in  the  supreme  court,  to  reverse  or  mod- 
ify any  decree  in  chancery,  that  heretofore  has  been  or 
that  hereafter  may  be  rendered  in  any  circuit  court  in 
this  state,  in  which  the  title  to  real  estate  is  in  contro- 
versy, or  the  amount  in  controversy  is  not  less  than  five 
hundred  dollars ;  and  the  proceedings  upon  such  petition 
in  error  shall,  in  all  respects,  be  governed  by  the  provis- 
ions of  the  six  preceding  sections  of  this  chapter;  but 
this  section  shall  not  extend  to  suits  that  have  been  com- 
menced since  the  first  day  of  July,  1853,  and  the  petition 
in  error  must  be  filed  within  three  years  after  the  rendi- 
tion of  the  decree  so  sought  to  be  reversed  or  modified. 
[82  v.  38;  53  V.  178, H ;  S.  &  C.  1152.] 
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CHAPTER  II. 

MANDAMUS. 

}  6741.  What  is  mandamm.  Mandamus  is  a  writ  is* 
sued  in  the  name  of  the  state,  to  an  inferior  tribunal,  a 
corporation,  board,  or  person,  commanding  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station.  [51  v.  57, 
J  569;  S.&C.1124.] 

Attorney  general.  Mandamus  does  not  lie  to  compel  him  to 
bring  an  action  in  qtto  vjcarranto  to  test  the  constitutionality  of 
a  statute,  48  O.  S.  552. 

Attorney* 8  fees.  Mandamus  to  compel  payment  of  attorney's 
fees,  see  Commissioners  of  County,  irtfra. 

Attditor  of  city.  Mandamus  lies  to  compel  auditor  to  draw 
warrant  for  monthly  salary,  22  Bull  113. 

Auditor  of  county.  Mandamus  lies  against  the  auditor  of  the 
county  to  compel  him  to  enter  tax  upon  duplicate,  50.  S.  444,  but 
not  until  the  time  arrives  for  making  it  up,  5  O.  S.  590 ;  to  com- 
pel transfer  of  real  estate  on  duplicate,  30  0. 8.  276,  but  not  until 
evidence  of  title  is  presented,  22  O.  8.  469;  to  compel  allowance 
ol  constable's  fees,  9  O.  25,  and  fees  for  sustenance  of  jury,  19 
0. 116  ■  to  compel  ref under  of  taxes  paid  by  auditor's  mistake, 
24  O.*  8.  330 ;  to  compel  payment  for  children's  home,  43  O.  S. 
311,  of  interest  on  township  bonds,  7  0. 8. 327 ;  payment  of  court- 
house janitors's  salary,  11  Bull  234.  It  does  not  Ue  to  com- 
pel payment  of  claim  before  allowance  by  commlEeioners,  12  O. 
d4 ;  2S  0. 8. 589 ;  nor  to  pav  costs  in  prosecution  for  breach  of  peace 
when  defendant  proves  insolvent,  12  0. 6. 429 ;  nor  to  compel  pay- 
ment of  amount  allowed  by  commissioners  on  contract  for  work 
not  let  to  lowest  bidder  as  required,  22  O.  8.  546 ;  nor  payment 
of  jury  fees  in  excess  of  number  of  days  jurors  served,  34  O.  8. 
137 ;  nor  to  compel  payment  of  claim  when  he  has  no  right  to  fix 
amount  to  be  drawn,  and  it  is  not  ascertained,  1 0. 8. 323.  When 
it  does  not  lie  against  auditor,  under  f  1038,  to  compel  him  to 
call  the  attention  of  the  county  commissioners  to  erroneous  taxes 
charged  and  collected  in  previous  years,  31  Bull  89. 

Auditor  of  state.  Mauaamuai  lies  against  auditor  Of  state  to 
compel  payment  of  appropriation,  36  O.  8.  211;  37  O.  8. 1 ;  but 
not  unless  allowed  by  the  requisite  number  of  votes,  20  O.  8. 
1 ;  to  compel  issue  of  oank  notes  under  state  law,  6  O.  8.  318 ;  to 
compel  performance  of  an  act  which  the  law  requires,  where 
the  only  cause  of  refusal  shown  is  that  be  has  doubts  of  the  con- 
stitutionality of  the  act  requiring  it,  6  O.  8.  318 ;  to  accept  re- 
turn of  bank  for  taxation,  6  O.  8. 45 ;  to  apportion  taxes,  l5  0. 8. 
482.  It  does  not  lie  to  compel  auditor  to  pay  for  articles  not 
within  specific  appropriation,  5  O.  8.  583 ;  nor  to  allow  payment 
of  extra  compensation  of  sergeant-at-arms  of  legislature  not 
provided  for  by  law  nor  properly  ratified,  34  O.  8.  218. 

Board  of  education.  Mandamus  lies  against  board  of  educa- 
tion to  compel  it  to  furnish  text-books  to  schools,  35  0. 8. 368 ;  to 
appropriate  money  for  payment  of  bonds  for  school  purposes, 
27  O.  8.  96 ;  to  release  sureties  of  county  treasurer  from  liaoility 
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for  school  funds  by  special  act,  38  O.  S.  3 ;  to  compel  board  to 
fix  teacber's  salary,  4  C.  C.  93 ;  to  compel  school  board  to  per- 
form its  legal  duty  toward  resident  taxpayer  and  his  child,  3& 
O.  S.  383,  384 ;  refused  to  compel  directors  of  school  district  to 
admit  colored  children  to  schools  for  white  children,  21 0.  8. 
198 :  refused  to  compel  board  to  award  contract  for  construction 
of  school  buildings  to  one  not  the  lowest  bidder,  42  O.  S.  374; 
to  compel  county  auditor  to  put  levv  of  board  on  tax  duplicate 
when,  12  Bull  22;^ ;  refused  to  compel  board  to  fix  compensation 
of  school  examiner,  4  C.  C.  97 ;  see  2  C.  C.  R.  610 ;  45  O.  S.  555 ;  19 
Bull  173. 

Board  of  public  works.  It  lies  against  the  board  of  public 
works  to  comi>el  approval  of  "  plan,"  39  O.  8.  628 ;  to  compel  is- 
suance of  permit  to  tap  sewer  on  payment  of  usual  fee,  1 C.  C. 
R.  501 ;  to  compel  approval  of  bond  of  city  contractor.  43  0. 8. 46 ; 
but  not  to  award  contract  to  lowest  bidder  whose  bid  stipulates 
that  the  board  can  reject  any  bid,  3  C.  C.  542. 

CUy  derk.  Mandamus  refused  to  compel  city  clerk  to  issue 
certificates  of  election,  7  O.  S.  355 ;  refused  to  compel  him  to  ad- 
vertise ordinance  for  street  railroad,  38  O.  8.  644. 

City  couneU.  Allowed  to  compel  city  council  to  accept  bond. 
11 0. 8. 544 ;  levy  taxes,  14  0. 252 ;  to  issue  orders  for  transfer  of 
funds  to  proper  oificers,  19  0. 178. 

Clerk  oj  court.  Mandamus  is  the  appropriate  remedy  to  com- 
pel clerks  of  court  to  perform  their  official  duties,  43  O.  8.  331. 
Refused  to  compel  clerk  of  court  to  recanvass  returns,  26  O.  8. 
216,  and  count  returns  excluded  by  him,  14  O.  8.  315;  refused  to 
compel  him  to  issue  certificate  of  election  when  election  was 
not  held  at  time  fixed  by  law,  20  O.  8. 167 ;  refused  to  compel 
him  to  abstract  votes  for  person  for  office  not  required  to  be 
filled  at  election,  44  O.  8.  6^.  It  lies  to  compel  clerk,  in  case  of 
change  of  venue,  to  make  the  certificate  required  under  g  560 ; 
43  O.  8.  324 ;  to  issue  writ  of  execution,  3  C.  C.  R.  581 ;  to  enter 
upon  lournal  fact  that  court  has  fixed  amount  of  appeal  bond, 
though  the  fixing  of  such  amount  has  not  been  journalized  and 
amount  has  been  subsequently  increased,  6  C.  C,  31. 

CommiMUmers  of  county.  The  writ  was  granted  to  compel 
commissioners  of  county  to  issue  county  bonds,  1  O.  8.  77;  83 
O.  8. 169;  to  assess  taxes  to  pay  interest  on  county  bonds,  6  O.  8. 
280;  to  award  contract,  21 0. 8.  811 ;  to  compel  approval  of  sher- 
iff's bond,  10  0. 8. 129 ;  approval  or  disapproval  of  sufficiency  of 
sureties  of  recorder's  bond,  81  O.  8.451;  to  finish  improvement 
under  alleged  unconstitutional  act,  17  O.  8.  558;  to  pav  assistant 
prosecuting  attorney,  40  0. 8. 831, 832 ;  20  0. 8. 421:  refused  to  pay 
assistant  prosecuting  attorney  underact  1865, 24  0. 8. 597,  and  act 
1872,  25  0. 8. 13, 14;  refused  to  pay  prosecuting  attorney  to  prose- 
cute criminal  complaints  before  magistrates,  21  0. 8.  648 ;  refused 
to  pay  attorney  assiened  to  defend  prisoner  under  act  1875,  26 
O.  8. 699 ;  refused  to  levy  tax  for  satisfaction  of  judgment  where 
there  was  no  unreasonable  delay,  19  0. 415 ;  and  refused  in  the 
following  cases:  To  compel  commissioners  to  accept  official 
bond  of  treasurer  when  election  was  not  authorized,  7  O.  8. 126, 
or  sheriff 's  bond  adjudged  not  entitled  to  office,  14  O.  8.  615 ;  to 
refund  taxes  on  property  alleged  to  be  exempt,  81  O.  8.  271 ;  to 
compel  payment  of  claim  on  which  it  was  their  duty  to  act,  and 
against  the  validitv  of  which  they  had  decided,  26  O.  8.  364 ;  9 
Bull  322  (the  remedy  is  by  appeal  to  common  pleas,  Id.);  to  com- 
Itel  subscription  to  railroad  wnen  enjoined  therefrom,  7  0. 8. 278; 
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to  erect  public  building,  1  O.  S.  80,  or  build  bridge,  31 0. 8.  211, 
for  this  would  be  controUing  their  discretion,  Id. 

Commisnonen  of  city.  Compelled  by  mau damns  to  assess  tax 
for  street  Improvement,  31  O.  8.  5d2,  but  not  compelled  to  ascer- 
tain floating  debt,  24  O.  S.  536,  nor  reinstate  chief  of  fire  depart- 
ment removed  by  them  for  incompetency,  26  O.  8.  24. 

Condemnation  proceedings.  Mandamus  lies  to  compel  city  so- 
licitor to  furnish  vouchers  to  pay  compensation  in  condemna* 
tion  proceedings,  26  0. 8. 109.  but  does  not  lie  to  enforce  the  ver- 
dict in  such  proceedings,  17  O.  S.  103 ;  22  O.  8.  534. 

Contempt.  Judges  sitting  at  chambers  can  not  punish  as  for 
contempt  for  disobedience  of  peremptory  writ,  29  Bull  263. 

Contract.  Mandamus  does  not  lie  to  enforce  the  performance 
of  a  contract  involving  no  trust,  16  O.  8.  308 ;  see  22 1).  S:  546.  It 
lies  to  compel  the  letting  of  a  contract  for  public  work  to  the 
lowest  bidder,  19  O.  8.  97 ;  20  O.  8.  425 ;  4  C.  C.  86 ;  but  not  when 
the  lowest  bidder  refuses  to  give  the  bond  required,  21 0. 8.  311 ; 
or  when  no  notice  is  given  or  the  notice  is  insufficient,  31  O.  8. 
415,  or  the  bid  is  not  in  conformity  with  the  notice.  Id.;  35  O.  S. 
136 ;  or  where  the  difference  between  the  accepted  and  lowest 
bids  is  not  shown,  the  application  unreasonably  delayed,  and 
no  good  reason  appears  wny  a  remedy  was  not  sought  by  in- 
junction, 18  O.  8.  386 ;  or  where  all  the  bids  have  been  rejected 
in  good  faith,  1  C.  C.  K.  194;  3  C.  C.  R.  542. 

Corporation.  Mandamus  will  not  lie  to  compel  a  corporation 
to  issue  bonds,  29  O.  8. 174,  or  certificate  of  stock,  51  O.  S.  83,  or 
transfer  stock,  42  O.  8.  30;  11  Bull  103. 

Court.  It  will  lie  to  compel  trial  of  case  by  a  court,  5  O.  542, 
and  compel  correction  of  records,  8  O.  8.  201,  and  compel  issu- 
ance of  warrant  for  removal  of  patient  from  asylum  by  probate 
judge  of  county  from  which  patient  was  sent,  7  O.  8. 154,  but 
not  l^y  a  probate  judge  of  a  county  from  which  the  patient  was 
not  sent,  17  O.  8. 149.    8ee  Judge,  infra, 

IHtcretion.  The  remedy  by  mandamus,  while  appropriate  to 
compel  an  officer  to  proceed  in  a  ludicial  or  qwui  judicial 
matter  confided  by  law  to  his  iurisdiction,  can  not  be  Invoked 
to  correct  his  errors,  or  control  his  discretion,  48  0. 8. 460. 

Elections.  It  will  lie  to  compel  sheriff  to  issne  election  procla- 
mation, 38  O.  8.  344.  Will  not  lie  to  compel  election  canvassers 
to  exclude  returns,  43  0. 8.  652 ;  lies  to  compel  admission  of  can- 
didate to  witness  opening  of  returns  and  abstract  of  votes,  8  Bull 
191;  refused  to  compel  county  auditor  to  count  unsealed  re- 
turns, 5  0.  8.  64 ;  lies  to  compel  board  of  elections  to  certify  to 
8 roper  officers  abstract  of  votes  shown  by  tally  sheet,  49  0. 8. 656, 
32 ;  refused  to  compel  court  clerk  and  justices  to  abstract  votes 
for  persons  for  office  not  required  to  be  filled  by  electors,  44 
O.  8.  628. 

Oovemor.  It  lies  to  compel  governor  to  issue  proclamation,  5 
0.  8.  528,  but  not  to  compel  him  to  count  H.  L.  M.  and  Henry 
L.  M.  as  different  names,  38  0. 8.  599. 

Injunctitm.  It  does  not  lie  to  compel  a  party  to  do  what,  by- 
injunction,  he  is  prohibited  from  doing,  7  0. 8. 278. 

Insane  asylum.  It  does  not  lie  to  compel  superintendent  of 
insane  asylum  to  take  back  patient,  88  0. 8. 4%. 

Insurance  commistioner.  It  does  not  lie  to  compel  insurance 
commissioner  to  issue  certificate  to  corporations  of  fbreign  state 
to  do  business  here,  the  laws  of  which  do  not  entitle  Ohio  cor- 
porations to  do  business  there,  89  0. 8. 486 ;  nor  to  compel  super- 
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intendent  of  inBurance  to  admit  foreign  company  to  transact 
business  in  this  state  when  on  inquiry  he  is  not  satlsfled  with  its 
financial  soundness,  42  O.  8. 103. 

JaXler.  It  lies  to  compel  Jailer  to  take  prisoner  before  com- 
missioner of  insolvents,  19  O.  S.  681. 

Jvudigt,  It  lies  to  compel  a  judge  to  sign  a  bill  of  exceptions, 
22  O.  S.  207;  43  O.  S.  16;  but  not  when  the  bill  is  untrue,  and 
the  power  of  determining  whether  it  is  true  or  not  is  vested  with 
the  judge,  4  0. 851 ;  22  O.  8.  207.  The  application  in  such  case 
should  be  accompanied  by  the  bill,  22  O.  S.  207 ;  but  where  the 
alternative  writ  commands  a  judge  of  an  inferior  court  to  allow 
and  sign  a  certain  bill  of  exceptions,  filed  with  the  petition  in 
the  case  and  averred  to  be  true,  and  which  was  tendered  to  him 
in  due  time,  or  to  show  cause  why  he  does  not  sign  the  same, 
and  be  falls  to  answer,  or  answers  and  fails  to  show  a  suficlent 
cause,  the  peremptory  writ  should  command  him  to  sini  the 
particular  bill  named,  43  O.  8. 16.  Okey  and  Mcllvaine,  JJ.,  dis- 
sented. It  lies  to  compel  Judge  to  accept  suretv  and  suspend 
jurisdiction  by  state  court,  15  O.  S.  377,  but  not  after  judgment, 
7  O.  8. 451.  It  does  not  lie  to  compel  court  to  hear  testimony  on 
application  to  admit  accused  to  bail,  24  O.  8. 196,  nor  to  compel 
conrt  to  accept  attorney  as  bail  bond,  11  Bull  154.  See  Court,  supra. 

Justice  of  the  peace.  It  does  not  lie  to  compel  justice  to  take 
appeal  bond  after  ten  days,  3  Bull  792,  nor  to  sign  bill  of  excep- 
tions he  claims  to  be  untrue,  3  Bull  428,  uor  one  presenting  no 
question  of  law  or  of  the  competency  or  tendency  of  the  evi- 
dence, 22  O.  8.  537.  Refused  to  compel  sisfning  bill  of  excep- 
tions in  forcible  entry  and  detainer,  11  Bull  234. 

Legal  duty.    The  right  to  a  writ  of  mandamus  to  enforce  the 

Eerformance  of  an  official  act  by  a  public  officer  depends  upon 
is  legal  duty  and  not  upon  his  doubts,  43  0. 8.  312. 

Limitation.  There  is  no  statutory  limitation  as  to  the  time 
within  which  a  writ  of  mandamus  may  be  obtained,  32  O.  8. 236 ; 
but  where  the  delay  has  been  unreasonable  or  prejudical  to  de- 
fendant, the  court  in  the  exercise  of  a  sound  judgment  may 
well  refuse  the  writ,  4  C.  C.  97,  100.  Writ  refused  to  fix  compen- 
sation of  relator  as  school  examiner  for  any  period  prior  to  six 
years  before  the  commencement  of  the  proceeding,  Id. 

Liquidation  ot  claim  necessary  before  payment  enforceable  by 
mandamus,  26  O.  S.  365. 

Militia.  The  writ  lies  to  compel  city  to  furnish  armory  to 
militia,  1  Clev.  R.  31. 

Ohio  State  Reports.  It  lies  to  compel  state  reporter  to  furnish 
assignee  of  contractor  for  publication  of  Ohio  State  Reports, 
manuscript  opinions  to  complete  volume,  42  O.  8.  264. 

Police  officer.    It  lies  to  compel  reinstatement  of,  29  Bull  281. 

Prosecuting  attorney.  To  compel  prosecuting  attorney  to  in- 
dorse certificate  authorizing  county  commissioners  to  purchase 
land  for  public  purposes  under  66  v.  54  when  the  contract  com- 
plies with  the  statute.  23  O.  S.  335,  otherwise  not.  Id.  568. 

Receiver.  It  does  not  lie  against  a  railroad  corporation  and  its 
receiver  directing  their  conduct  in  operating  the  road,  35  0. 8. 154. 

Rewrder.  It  lies  to  compel  recorder  to  surrender  records  after 
term  of  office,  7  0. 1 .  to  record  mortgage,  16  Bull  856. 

Salary,  It  lies  to  compel  auditor  to  draw  warrant  for,  22  Bull 
113. 

School.    See  Board  of  Education. 

Second  Mandamus  not  allowed  after  refusal.  43  O.  S.  457. 
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Sheriff.    See  Commissionen  of  County  Election. 

Solicitor  of  cUy.  See  Condemnation.  The  writ  lies  to  compel 
city  solicitor  to  approve  of  bond  of  contractor,  43  O.  8.  46. 

Stock.  See  Corporation.  It  lies  to  compel  inspection  of  books 
by  stockholders,  7  C.  C.  429. 

Sunday  law.  Mandamus  refused  to  compel  superintendent 
of  police  to  enforce,  3  C.  C.  332 ;  granted  to  compel  police  board 
to  enforce,  19  Bull  347. 

Tax.  It  ]ies  toTiompel  levy  of  tax,  17  O.  S.  608,  after  the  time 
has  expired,  85  O.  8.  458  (see  Auditor  of  County,  Commissioners 
of  County,  supra);  to  compel  township  clerk  to  draw  warrant,  II 
O.  S.  826;  29  O.  S.  161 ;  to  compel  township  trustees  to  levy  tax, 
20  O.  8.  288,  to  pay  Interest  on  township  bonds,  14  O.  8.  569,  re- 
fused, 13  O.  8.  811.   Generally  50  O.  8.  714. 

Treasurer.  Against  township  treasurer,  to  compel  payment 
of  school  teachers'  wages,  4  O.  S.  561 ;  see  17  O.  32 ;  8  0.  8. 347 : 
by  treasurer  of  state  to  compel  county  treasurer  to  transfer  to 
the  state  treasury  the  state's.proportion  of  the  taxes  collected  by 
such  county  treasurer.  38  O.  S.  259.  Funds  exhausted,  20.  C.  R.  475. 

Tumpib:.  It  does  not  lie  to  compel  repair  of  turnpike,  16 
O.  S.  308. 

United  States  Courts.  Original  mandamus  proceeding  in  state 
court  not  removable  to,  27  Bull  41. 

{  6742.  By  what  oourts  it  may  issue.  The  writ  of  man- 
damus may  be  issued  by  the  supreme  court  (1),  the  cir- 
cuit court,  or  the  common  pleas  court ;  and  although  it 
may  require  an  inferior  tribunal  to  exercise  its  judgment, 
or  proceed  to  the  discharge  of  any  of  its  functions,  it  can 
not  control  judicial  discretion  (2).  [82  v.  38;  77  v.  265; 
51  V.  57,  §669;  S.  AC.  1124.] 

1.  Application  should  be  made  to  the  circuit  court  unless  there 
are  si>ecial  reasons  for  making  it  in  the  first  instance  to  the  su- 
preme court.  Such  cases  in  the  latter  court  are  not  entitled  as 
of  right  to  be  heard  out  of  their  regular  order  on  the  general 
docket,  26  0. 8. 170 ;  but  see  now  §440.  2.  1  0. 8.  30, 149 ;  17  0. 8. 
608,  616 ;  24  O.  8.  393.  401 ;  26  O.  S.  364 ;  43  O.  S.  652.  When  upon 
an  application  in  the  circuit  court  for  a  peremptory  writ,  alter 
a  hearing  upon  issue  loined,  the  petition  is  dismissed,  the  su- 

Ereme  court  will  not,  in  the  exercise  of  its  original  jurisdiction, 
ear  the  case  upon  its  merits.    The  proper  remedy  is  by  pro- 
ceedings in  error,  43  O.  S.  458. 

i  6748.  Application  for  the  writ.  The  application  for 
the  writ  must  be  by  petition,  in  the  name  oi  the  state,  on 
the  relation  of  the  person  applying  (1),  and  verified  by 
affidavit ;  and  the  court  may  require  a  notice  of  the  ap- 
plication to  be  given  to  the  defendant,  or  may  grant  an 
order  to  show  cause  why  it  should  not  be  allowed,  or 
may  allow  the  writ  without  notice.  [51  v.  57,  }  573 ;  S. 
&  6. 1127.] 

1.  5  O.  8.  497.  Before  the  revision  of  1880,  the  writ  and  an< 
8wer  contained  the  whole  pleadings,  1  C.  C.  R.  119.    Form,  19  O. 
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17&    The  petition  may  on  motion  he  required  to  be  made  more 
definite  and  certain,  1  C.  C.  119. 

J  6744,  When  writ  may  not  tesue.  The  writ  must  not 
be  issued  in  a  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law ;  and  it  may 
issue  on  the  information  of  the  party  beneficially  in- 
terested.   [51  V.  57,  J570;  S.  &  C.  1126.] 

See  g6741n;  1  O.  8.  77 ;  22  O.  S.  534;;  42  O.  8.  30;  3  C.  C.  R.  332; 
mandamus  to  compel  board  of  elections  to  certify  to  proper 
oiiicers  abstract  of  votes  shown  by  tally  sheets  may  be  insti- 
tuted on  the  relation  of  any  elector  of  the  county,  49  O.  8.  656, 
(ki2 ;  to  issue  stock  certificate,  51 0.  8.  87. 

i  6745.    When  peremptory  writ  may  isine  in  the  firtt 

inetance.     When  the  ri^ht  to  require  the  performance  of 

the  act  is  clear,  and  it  is  apparent  that  no  valid  excuse 

can  be  given  for  not  performing  it,  a  court  may,  in  the 

first  instance,  allow  a  peremptory  mandamus ;  and  in  all 

other  cases  an  alternative  writ  must  first  be  issued,  on 

the  allowance  of  the  court,  or  a  judge  thereof.    [51  v.  57, 

J  672;  S.&C.1127.] 

When  the  material  facte  upon  an  application  for  mandamus 
are  admitted,  and  the  plaintiff  is  entitled  to  relief,  this  court 
should  award  not  an  alternative,  but  a  peremptory  writ  of  man- 
damus, 42  O.  8.  263,  275.  The  refusal  to  allow  an  alternative 
writ  is  not  reviewable  on  error  ;  the  remedy  is  by  application 
to  a  higher  court,  37  0. 8. 121.  Where  an  alternative  writ  is  is- 
sued commanding  a  number  of  acts,  either  separate  or  con- 
nected, to  be  done  by  the  defendant,  the  relator  is  entitled  to 
a  peremptory  writ  for  such  distinct  acte  or  parts  of  acte  as  he 
may  show  a  right  to  have  performed,  where  there  is  not  such 
mutual  dependence  between  the  several  acte,  or  parte  of  acts, 
that  they  can  not  be  separated,  48  O.  8. 142.  Peremptory  writ 
must  conform  to  alternative,  4  C.  C.  487. 

i  6746.  The  allowance  of  the  writ.  The  allowance  of 
the  writ,  and  an  order  that  the  defendant,  immediately 
upon  service,  do  the  act  required  to  be  performed,  or, 
when  an  alternative  writ  is  allowed,  that  ne  do  the  act, 
or  show  cause  before  the  court,  at  a  specified  time  and 
place,  why  he  does  not  do  the  act,  shall  be  entered  on  the 
journal.     [61  v.  57,  §  574 ;  S.  &  C.  1127.] 

i  6747.  By  whom  writ  to  issue.  What  to  contain. 
Bervice.  The  writ  shall  be  issued  by  the  clerk  of  the 
court  in  which  the  application  is  made,  and  shall  con- 
tain a  copy  of  the  petition,  verification,  and  order  of  al- 
lowance, and  shall  be  served  upon  the  defendant,  per- 
sonally, by  copy,  by  the  sheriff  of  the  proper  county,  or 
by  a  person  specially  authorized  by  the  court  or  judge; 
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such  officer  or  person  shall  report  his  proceedings  there- 
with to  the  coart ;  and  if  the  service  be  made  hj  a  per- 
son not  an  officer,  the  retam  must  be  verified  hj  his  affi- 
davit.   [51  V.  67,  i  671 ;  S.  &  C.  1126.] 

Counsel  must  prepare  the  writ  and  submit  it  to  the  court.  It 
is  not  the  duty  o!  the  clerk  to  prepare  it,  4  O.  S.  493.  The  alter- 
native writ  must  contain  a  statement  oi  all  the  facts  necessary  to 
justify  the  order  sought  for  by  the  proceedings,  22  O.  8.  371.  It 
may  be  amended,  4  O.  S.  493 ;  23  O.  S.  335 ;  may,  on  motiou ,  be  re- 
quired to  be  made  more  definite  and  certain.  Id.;  see  1  C.  C.  B. 
119 ;  but  omissions  can  not  be  supplied  by  a^davits.  22  O.  S.  STL 
The  office  of  a  return  to  a  peremptory  writ  of  mandamus,  is 
to  show  a  compliance  by  him  with  the  order  of  the  court,  48  O. 
S.  460.  The  return,  however,  is  not  conclusive,  and  the  relator 
may  controvert  its  truthfulness  by  a  motion  to  require  the  re- 
spondent to  show  cause  why  he  should  not  be  attached  for 
contempt  for  disobeying  the  order  of  the  court  in. the  particu- 
lars set  lorth  in  the  motion.  Id. 

i  6748.    When  defendant  may  demur  or  answer.    On 

the  return  day  of  an  alternative  writ,  or  such  farther 

day  as  the  court  may  allow,  the  defendant  may  answer  as 

in  a  civil  action ;  or,  if  the  writ  he  allowed  by  a  single 

judge,  he  may  demur.     [61  v.  67,  g  675 ;  S.  &  C.  1127.] 

The  answer  must  respond  to  all  the  allegations  in  the  writ,  or 
it  will  be  held  bad  on  demurrer,  14  O.  252.  An  answer  in  man' 
damns  to  compel  a  judge  to  sign  a  bill  of  exceptions,  that  de* 
fendant  is  willing  to  sign  a  true  bill,  and  that  the  bill  presented 
is  not  true,  is  sufficient,  22  O.  S.  207;  see  Form,  43  0. 8. 16 ;  190. 183 

i  6749.  Beply  and  demurrer.  The  plaintiff  may  de- 
mur to  the  answer,  or  reply  to  any  new  matter  therein ; 
and  the  defendant  may  demur  to  the  reply  as  in  a  civil 
action.     [61  v.  67,  i  676 ;  S.  &  C.  1127.] 

Formerly  no  reply  was  allowed,  9  O.  S.  699.  Demucrer  to  re- 
ply, 4  G.  C.  485.  A  general  demurrer  will  search  the  record  and 
put  in  issue  the  sufficiency  of  the  petition,  48  0. 8. 142. 

i  6750.  Judgment  on  deikult.  If  no  answer  he  made, 
a  peremptory  mandamus  must  be  allowed  against  the 
defendant.    [61  v.  67,  §  676 ;  S.  &  C.  1127.] 

i  6751.  Pleadings  oonstmed  as  in  oivil  action.  The 
pleadings  shall  have  the  same  effect,  and  must  be  con- 
strued, and  may  be  amended,  as  in  civil  actions.  [61  v. 
57,  i  577 ;  S.  &  C.  1127.] 

48  0.8.16:458, 

{ 675S.  Issues  of  fiust ;  how  tried.  Issues  of  fact 
made  b^  the  pleadings  must  be  tried,  and  the  further 
proceedings  thereon  had,  in  the  same  manner  as  in  civil 
actions.     [51  v.  57,  ?  577 ;  S.  &  C.  1127.] 
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§  0763.  IVhat  daauigef  may  be  raoovend.  If  jadg- 
ment  be  given  for  the  plaintiff^  the  relator  may  recover 
the  damages  which  he  has  sustained,  to  be  ascertained 
by  the  court,  or  a  jury,  or  by  a  referee  or  master,  as  in 
a  civil  action,  and  costs ;  and  a  peremptory  mandamus 
shall  also  be  granted  to  him  wimout  delay,  [61  v.  67, 
J678;  S.  &  C.  1128.] 

Where  judgment  is  given  for  plaintiff,  this  section  does  not 
authorize  the  assessment  of  damages  against  the  state  in  favor 
of  the  relator,  36  O.  S.  409.    Cited  in  10  C.  C.  410. 

i  6754.  Snoh  recovery  shall  be  a  bar.  Such  recovery 
of  damages  against  a  defendant  shall  be  a  bar  to  any 
other  action  upon  such  cause  of  action.  [51  v.  57,  3  579: 
8.  AC.  1128.] 

i  6756.  Coits  against  relator.  If  judgment  be  given 
for  the  defendant,  all  costs  shall  be  adjudged  against  the 
relator.     [75  v.  813,  §  15.] 

See  4  Bull  608,  614. 

i  6766.  Penalties.  When  a  peremptory  mandamus 
has  been  directed  to  a  public  officer,  body,  or  board,  com- 
manding the  performance  of  a  public  duty  specially  en- 
joined by  law,  and  the  court  finds  that  such  officer,  or 
any  member  of  such  body  or  board,  has,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  en- 

1'oined,  the  court  may  impose  a  fine,  not  exceeding  five 
Lundred  dollars,  upon  such  officer  or  member ;  and  such 
fine,  when  collected,  shall  be  paid  into  the  treasury  of 
the  county  wherein  the  duty  ought  to  have  been  per- 
formed, and  the  pavment  thereoi  shall  be  a  bar  to  an 
action  lor  any  penalty  incurred  by  such  officer  or  mem- 
ber by  reason  oi  such  refusal  or  neglect.  [51  v.  57, }  580 ; 
a  &  0. 1128.] 

i  6767.  When  oounty  auditor  to  levy  and  aiaees  tas. 
When  a  peremptory  mandamus  has  been  awarded 
against  the  commissioners  of  a  county,  or  the  trustees  or 
board  of  education  of  a  township,  or  the  council,  trustees, 
or  board  of  education  of  a  municipal  corporation,  to 
levy  and  assess  a  tax  to  pay  interest  upon  a  deb^  or  to 
create  a  sinking  fund  for  the  payment  oi  a  funded  debt, 
and  such  officers  have  resigned,  or  refuse  or  neglect  to 
levy  and  assess  such  tax,  or  their  offices  are  vacant,  the 
court,  upon  the  motion  of  an  interested  person,  and 
upon  being  satisfied  of  the  fact  of  such  resignation,  va- 
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cancj,  or  refusal  or  neglect  to  levy  such  tax,  and  of  the 
right  of  such  person  to  haye  the  same  levied  and  assessed, 
may  cause  a  special  order  to  be  issued  to  the  auditor  of 
the  proper  county,  commanding  him  to  leyy  and  assess 
upon  the  taxable  property  of  the  county,  township,  or 
municipal  corporation* the  taxes  required  by  law,  or  the 
judgment  or  order  of  said  court,  to  be  leyied  and  assessed 
for  the  purposes  aforesaid,  and  to  place  the  same  upon 
the  duplicate  for  collection  by  the  county  treasurer.  [63 
y.  15,  f  1 ;  S.  &  S.  604.] 

2  6758.  Auditor  responsible  as  an  offioer  of  court.  His 
fees.  When  such  special  order  is  issued  to  the  auditor 
he  shall  be  responsible  for  the  execution  thereof  in  the 
same  manner  as  if  he  were  an  officer  of  the  court ;  and 
he  shall  receive  such  fees  for  his  services  in  executing 
the  order,  if  not  otherwise  fixed  by  the  court,  as  he  is 
allowed  by  law  for  making  tax  duplicates ;  which  fees, 
and  all  other  costs  of  the  proceeding,  he  shall  add  to  the 
taxes  levied  in  executing  such  order,  and  place  the  same 
upon  the  duplicate  for  collection  with  such  taxes.  [63 
V.  15,  §  2 ;  S.  &  S.  606.] 

§  6759.  The  last  two  seotions  not  to  limit  power  of 
court.  The  provisions  of  the  last  two  sections  shall  not 
be  construed  to  limit  the  power  of  the  court  to  carry  its 
order  and  judgment  into  execution,  or  to  punish  any 
officer  named  therein  for  contempt  or  disobedience  of  its 
orders  or  writs.    [63  v.  15,  §  3 ;  S.  &  S.  607.] 

CHAPTER  III. 

QUO  WARRANTO. 

{6760.  When  quo  warranto  may  be  brought.  A  civil 
action  may  be  brought  in  the  name  of  the  state : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises,  a  public  office,  civil  or  mili- 
tary, or  a  franchise,  within  this  state,  or  an  office  in  a 
corporation  created  by  the  authority  of  this  state. 

2.  Against  a  public  officer,  civil  or  military,  who  does 
or  suffers  an  act  which,  by  the  provisions  of  law,  works 
a  forfeiture  of  his  office. 

3.  Against  an  association  of  persons  who  act  as  a  cor- 
poration within  this  state  without  being  legally  incor- 
porated.    [75  V.  814,  815 ;  36  v.  68,  ?  1 ;  8.  &  C  1264.] 
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Quo  vfarrarUo  is  now  a  civil  action,  and  proceeds  by  petition 
and  not  by  information,  8  Rec.  422;  84  O.  S.  3G5.  The  presidency 
of  a  city  council  is  a  public  office,  within  the  meaning  of  this 
section,  45  O.  S.  196.  The  action  lay  to  oust  police  commissioners 
appointed  by  the  governor  under  82  v.  101,  and  removed  by  him 
for  misconduct,  44  O.  S.  98 :  but  not  to  oust  the  superintendent 
of  police  appointed  under  that  act  and  suspended  by  the  mayor 
for  insubordination.  Id.  137.  It  was  held  the  proper  remedy  to 
test  the  legality  of  the  election  of  trustees  of  a  cemetery  associa- 
tion, 5  O.  S.  238.  It  was  brought  to  test  the  constitutionality  of 
the  act,  82  v.  236,  relating  to  parol  of  prisoners,  43  O.  S.  629.  It 
does  not  lie  to  try  title  to  an  office  the  term  of  which  has  expired. 
17  0. 143,  or  nearly  expired,  17  O.  S.  543,  or  where  the  statute  has 
provided  a  mode  of  contest,  15  O.  S.  114.  Q^o  warranto  for  usur- 
pation must  be  against  the  individuals,  not  against  the  corpora- 
tion, 18  O.  8.  263;  8  Rec.  422.  For  forms  of  pleading  see  18  O.  8. 
263.  Acknowledgment  of  certificate  of  incorporation  before  no- 
tary, instead  o(  Justice  of  peace,  under  S.  <&  0.  272,  held  bad  on 
quo  warranto,  21  O.  S.  662.  Title  as  corporators  of  trustees  of  an 
incorporated  religious  society,  can  not  be  impeached  in  a  col- 
lateral proceeding  by  showing  that  they  are  not  trustees  dejure. 
This  can  only  be  done  in  a  direct  proceedingby  information  in 
the  nature  of  quo  loarranto,  12  O.  S.  248.  On  a  judgment  of 
ouster  against  an  incumbent  in  office  this  court  will  not  pro- 
ceed to  adjudge  in  favor  of  another  claimant  whose  election  is 
then  in  process  of  regular  contest,  15  O.  S.  137.  Inquiry  on  quo 
warranto  into  grounds  of  rejection  of  votes  at  corporate  election, 
22  O.  8.  864.  The  remedy  by  quo  warranto  is  only  employed  to 
test  the  actual  right  to  an  office  or  franchise,  and  it  can  not 
afford  relief  for  official  misconduct  and  can  not  be  employed 
to  test  the  legality  of  the  official  action  of  public  or  corporate 
officers,  7  C.  C.  152.  When  individuals  act  as  corporation,  rem- 
edy against,  51  O.  8. 163.  Action  in  quo  warranto,  to  test  right 
to  hold  position  of  director  of  agricultural  society,  can  not  be 
brought  by  persons  claiming  places  on  their  own  relation,  52 
O.  S.  62. 

i  6761.    When  against  a  corporation.    A  like  action 

may  be  brought  against  a  corporation : 

1.  When  it  has  offended  against  a  provision  of  an  act 
for  its  creation  or  renewal,  or  any  act  altering  or  amend- 
ing such  acts. 

2.  When  it  has  forfeited  its  privileges  and  franchises 
by  non-user. 

3.  When  it  has  committed  or  omitted  an  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privi- 
leges, and  franchises. 

4.  When  it  has  misused  a  franchise,  or  privilege,  or 

right  conferred  upon  it  by  law,  or  when  it  claims  or  holds 

by  contract  or  otherwise,  or  has  exercised  a  franchise, 

privilege,  or  right  in  contravention  of  law.    [78  v.  43.] 

Action  against  R.  R.  corporation  to  contest  right  to  state  canal 
lands,  34  Bull  15. 

The  object  of  a  proceeding  in  quo  warranto  against  a  corpor- 
ation is  to  determine  its  ri^ht  to  the  ezercise  of  any  or  all  the 
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fraochiaes  it  may  daim  the  right  to  use  and  poflsesB  not  to  di- 
vest it  of  the  ownenship  of  property  unless  acqpired  by  a  usur- 
pation of  the  proprietary  rights  of  toe  state,  29  Bull  290.  A  prayer 
tliat  the  defendant,  a  corporation,  be  ousted  from  the  rfkjbt  to 
use  the  limds  of  the  relator  for  a  priTate  purpose  is  in  effect  a 

Erayer  that  the  company  be  ousted  from  the  possession  of  tiie 
inds  and  not  within  the  purpose  of  a  proceeding  in  quo  war- 
ranto. Id.  Railroad  company  for  fiye  years  failing  to  construct 
line,  but  constructs  line  for  benefit  only  of  coal  mines  of  com- 
pany guilty  of  misuse  of  franchise,  40  O.  S.  504.  Discrimination 
in  freight  rates  an  exercise  of  a  franchise  in  contravention  of 
law,  47  O.  S.  130.  Statute  applies  to  foreign  insurance  company 
carrying  on  business  in  this  state,  47  O.  8.  167, 180:  27  Bull  407; 
49  0. 8.  440.  Existence  of  corporation  dates  from  filing  its  arti- 
cles with  Secretary  of  State,  12  Bull  269.  Board  of  Education 
not  such  a  corporation  as  is  contemplated  in  this  section,  7  C. 
C.  152.  The  action  must  be  against  the  corporation  itself.  25  O. 
8.  280.  A  clear  case  must  be  made  to  authorize  a  forieiture,  32 
O.  8.  487.  A  corporation  is  entitled  to  the  benefit  of  the  amend- 
ment of  a  statute  pending  suit,  26  O.  8.  19.  The  evidence  is 
limited  to  the  charges  made  in  the  petition,  23  0. 8.  445.  The 
rights  and  liabilities  of  third  persons  can  not  be  determined, 
43  O.  8. 482.    Judgment  of  probate  court  in  proceeding  by  cor- 

})oration  to  appropriate  land  for  public  use  that  corporation 
las  the  legal  right  to  make  the  appropriation  Is  not  a  bar  to 
qtu>  warranto  proceeding  to  determine  right  of  corporation  to 
the  exercise  of  the  power  of  eminent  domain,  5  C.  C.  68. 

i  6768.  Who  may  oommenoe  aetion.  The  attornej 
general,  or  a  prosecuting  attomej,  when  directed  bj  the 
governor,  supreme  court,  or  general  assembly,  shall  com- 
mence any  such  action ;  and  when,  upon  complaint,  or 
otherwise,  he  has  good  reason  to  believe  that  any  case 
specified  in  the  preceding  section  can  be  established  by 
proof,  he  shall  commence  an  action.  [75  v.  815;  36  ▼. 
68, 88 1, 8 ;  50  V.  267,  ^  9, 10, 11, 12 ;  8.  &  C.  89, 1264, 1266.] 

The  attorney  general  alone  can  commence  the  action  in  the 
supreme  court.  The  authority  of  the  prosecuting  attorney  is 
confined  to  the  county,  34  O.  8.  865.  Judgment  in  favor  of  de- 
fendant in  quo  warranto  by  prosecuting  attorney  on  individual 
relation  is  no  bar  to  an  action  on  the  relation  of  the  attorney 
general,  18  O.  8.  262.  Attorney  general  can  not  be  compelled 
by  mandamus  to  bring  action  in  quo  warranto  to  test  constitu- 
tionality of  statute.  It  was  not  designed  that  the  court  should  be 
called  upon  to  exercise  its  authority  to  direct  an  action  to  be 
brought  by  the  attorney  general  to  test.the  constitutionality  of 
legislation  whenever  a  citizen  who  feels  aggrieved  should  in- 
quest it,  48  O.  8.  552.  Judges  of  supreme  court  in  their  private 
capacity  have  no  power  to  direct  proceedings  in  the  nature  of 
a  quo  warranto,  10  O.  360.  Proceeding  to  oust  persons  claiming 
to  be  directors  of  railroad  company  should  be  brought  by 
prosecuting  attorney  on  his  own  relation  or  by  leave  of  court, 
etc.,  6  C.  C.  410.  The  court  will  exercise  its  power  only  •*  when 
something  relating  to  the  court  or  its  businesf*  renders  it  neces- 
sary or  advisable,^'  48  O.  8.  552 ;  60  O.  8. 120. 
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3  6763.    Upon  whose  relation.    Such  officer  may,  upon 

his  own  relation,  bring  any  such  action,  or  he  may,  on 

leaye  of  the  court,  or  a  judge  thereof  in  yacation,  brinff 

the  action  upon  the  relation  of  another  person ;  and  if 

the  action  be  brought  under  the  first  subdiyision  of 

i  6760,  he  may  require  security  for  costs,  to  be  giyen  as 

in  other  cases.    [75  y.  815;  36  y.  68,  §  1 ;  S.  &  C.  1264.] 

The  attorney  general  may,  on  his  own  relation,  without  being 
directed  by  the  governor,  supreme  court,  or  general  assembly^ 
bring  a  civil  action  in  quo  toarrarUo  against  a^person  who  usurps, 
intrudes  into,  or  unlawfully  holds  or  exercises,  a  public  offloe. 
45  O.  S.  196.  He  may  in  such  case  require  security  for  costs,  but 
need  not  do  so.  Id. 

i  8764.  Id.  In  ease  of  usurpation  of  offioe.  A  per^ 
Bon  claiming  to  be  entitled  to  a  public  office  unlawfully 
held  and  exercised  by  another  may,  by  himself  or  an 
attorney  at  law,  upon  giving  security  for  costs,  bring  an 
action  therefor.   [75  y.  815 ;  37  y.  70,  §  1 ;  S.  &  C.  1270.] 

The  relator,  under  this  section,  is  not  required  to  obtain  leaye 
to  file  the  petition,  but  the  action  must  be  brought  in  thecoun^ 
in  which  the  defendant  resides  or  may  be  summoned,  84  O.  S.  86&. 
See50O.S.  120. 

i  0766.  Who  to  proseonte  in  aTisenee,  eto.,  of  proseout- 
ing  attorney.  When  the  office  of  prosecuting  attorney 
is  yacant,  or  when  the  prosecuting  attorney  is  absent, 
interested  in  the  action,  or  disabled  from  any  cause,  the 
court,  or  a  judge  thereoi  in  yacation,  may  direct  or  per- 
mit any  member  of  the  bar  to  act  in  his  place  to  brine 
and  prosecute  the  action.    [36  y.  68,  J  23 ;  8.  &  C.  1269. J 

i  6766.  Petition  in  aotion  for  usurpation  of  oflloe. 
When  the  action  is  against  a  person  for  usurping  an  of- 
fice, the  petition  shall  set  forth  the  name  of  the  person 
who  claims  to  be  entitled  thereto,  with  an  ayerment  of 
his  right  thereto ;  and  judgment  may  be  rendered  upon 
the  right  of  the  defendant,  and  also  upon  the  right  of 
the  person  so  averred  to  be  entitled,  or  only  upon  the 
right  of  the  defendant,  as  justice  requires.  [75  y.  815 ; 
36  y.  68,  §3;  8.  AC.  1265.] 

But  a  petition  prosecuted  on  behalf  of  the  state  by  the  a^ 
tomey  generid  to  oust  an  incumbent  of  an  office  need  not  set 
forth  the  name  of  the  person  claiming  to  be  entitled  thereto,  38 
0.8. 101. 

2  6767.  Parties  defsndAat.  All  persons  who  claim  to 
be  entitled  to  the  same  office  or  franchise  may  be  made 
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defendants  in  the  same  action,  to  try  their  respective 
rights  to  such  office  or  franchise.  [75  v.  815 ;  36  v.  68, 
J  7;  S.&C.1266.] 

i  6768.  Where  action  to  he  hronght.  An  action  under 
this  chapter  can  he  brought  onlj  in  the  supreme  court, 
or  in  the  circuit  court  of  the  county  in  which  the  de- 
fendant, or  one  of  the  defendants,  resides  or  is  found,  or, 
when  the  defendant  is  a  corporation,  in  the  county  in 
which  it  is  situated,  or  has  a  place  of  business ;  but  when 
the  attorney  general  files  the  petition,  the  action  may  be 
brought  in  the  circuit  court  of  Franklin  county.  [82  y. 
39 ;  75  V.  816 ;  36  v.  68,  §  1 ;  50  v.  267,  §  13 ;  S.  &  C.  89, 1264.] 

See  g  204  (82  v.  18).  Formerly  the  action  could  be  brought  in 
the  common  pleas,  S.  <&  0. 89,  and  a  judge  of  the  common  pleas 
had  authority  as  a  member  of  the  district  court  to  grant  leave  to 
file  the  information  in  the  district  court,  5  O.  S.  216.  g  2(H  (S.  <& 
C.  89)  did  not  repeal  or  supersede  the  authority  of  the  prosecut- 
ing attorney  to  nle  the  information,  5  O.  S.  216 ;  and  it  was  held 
that  the  district  court  had  jurisdiction  in  quo  warranto  against 
an  association  of  individuals  for  usurping  a  corporate  franchise 
when  either  the  office  of  the  association  or  the  office  of  its  presi- 
dent was  within  the  county.  Id.  g  204  provides  that  the  at- 
torney general  may  prosecute  any  proceeaing  in-^uo  warranto  in 
the  supreme  court  of  the  state,  the  circuit  court  of  Franklin 
county,  or  the  circuit  court  of  any  county  wherein  the  company 
proceeded  against  has  a  place  of  business,  or  the  officer  or  offi- 
cers, person  or  persons,  made  defendants  reside  or  may  be  found, 
82  v.  18. 

§  6769.  Application  for  leave  to  file  petition,  and  notioo 
to  defendant.  Upon  application  for  leave  to  file  a  peti- 
tion, the  court  or  judge  may  direct  notice  thereof  to  be 
given  to  the  defendant  previous  to  granting  such  leave, 
and  may  hear  the  defendant  in  opposition  thereto  *  ana 
if  leave  be  granted,  an  entry  thereof  shall  be  maae  on 
the  journal,  or  the  fact  shall  be  indorsed  by  the  judge  on 
the  petition,  which  shall  then  be  filed.  [75  v.  816 ;  36  v. 
68,  f  9;  S.&C.1267.] 

i  6770.  Issue  of  summons,  and  servioe.  When  the  pe- 
tition is  filed  without  leave  and  notice,  a  summons  shall 
issue,  and  be  served  as  in  other  cases ;  and  such  sum- 
mons may  be  sent  to  and  returned  by  the  sheriff  of  any 
county  by  mail,  who  shall  be  entitled  to  the  same  fees 
thereon  as  if  it  had  been  issued  and  returned  in  his  own 
county.    [75  v.  816 ;  36  v.  68,  §  2 ;  S.  &  0. 1265.] 

Return  day  of  summons,  11  Bull  291 
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2  6771.  8eryio6  by  pablioatioii.  When  a  summons  i^ 
'eturned  not  served  because  the  defendant,  or  its  officers 
)r  office,  can  not  be  found  within  the  county,  the  clerk 
ihall  publish,  for  four  consecutive  weeks,  in  a  newspaper 
)ublished  and.  of  general  circulation  in  the  county,  and 
f  there^  is  no  such  newspaper,  then  in  a  newspaper 
)rinted  in  this  state,  and  of  general  circulation  in  such 
lounty,  a  notice,  setting  forth  the  filing  and  substance  of 
he  petition ;  and,  uoon  proof  of  such  publication,  the 
lefault  of  the  defendant  may  be  entered,  and  judgment 
endered  thereon,  as  if  the  defendant  had  been  served 
rith  summons.     [75  v.  816 ;  36  v.  68,  §  13 ;  S.  &  C.  1268.] 

In  quo  warranto  In  circuit  court  against  three  persons  neither 
f  whom  resides  In  or  is  found  in  the  county  and  no  appear- 
nce  is  entered,  they  can  legally  be  constructively  served  by 
ublication  of  notice  under  this  section.  6  C.  C.  410. 

I  6772.    Pleadings  after  petition.    The  defendant  may 

emur,  or  file  an  answer,  which  may  contain  as  many 

3veral  defenses  as  he  has,  within  thirty  days  after  the 

ling  of  the  petition,  if  it  was  filed  on  leave  and  notice,  or 

f  ter  the  return  day  of  the  summons ;  and  the  plain tijQf  may 

le  a  demurrer  or  a  reply  to  such  answer  within  thirty 

ays  thereafter.    [75  v.  816 ;  36  v.  68, 2 12 ;  S.  &  C.  1268.] 

Defendant  may  set  up  several  defenses,  22  O.  8.  854,  361.  An 
aswer  that  defendants  have  for  twenty  years  exercised  the  f  raur 
tiise  which  they  are  accused  of  usurping  is  sufficient,  11 0. 126; 
Asere,  whether  it  applies  when  attorney  general  prosecutes,  18 
.  8.  262.  In  quo  warraiUo  for  usurpation  of  office,  the  answer 
LUst  all^e  continuance  of  qualification  for  office,  15  O.  723. 
esignation  after  defendants  have  been  served  with  process  is 
o  answer,  22  O.  S.  354,  nor  injunction  in  United  States  courts 
sfore  action,  18  O.  8.  263.  Where,  in  quo  warranto  for  usurping 
le  franchise  of  being  a  corporation,  the  defendants  named 
Lead  that  they  were  the  directors  of  the  corporation  without  de- 
ying  that  they  were  corporators,  and  averred  the  legal  ezist- 
loe  of  the  corporation,  it  was  held  they  were  regarded  as  claim- 
ig  to  be  members  of  the  corporation,  22  O.  8. 411.  Where  the 
me  for  answer  stated  in  the  summons  was  the  third  Saturday 
ter  the  return  day,  it  was  held  the  summons  should  be  quashed, 
Bull  294.  Cause  of  forfeiture  of  franchise  may  be  set  up  by  rep- 
3ation,  10  O.  535,  542;  23  O.  8.  121-126.  Reply  demurrable  for 
jparture,  18  O.  8.  263,  284.  Formerly,  new  matter  in  the  repli- 
.tion  must  be  denied,  25  O.  S.  279.  Defendants  entitled  to  open 
id  close  in  proceeding  to  oust  them  from  franchise  of  belxiig  a 
»rporation,  37  O.  8.  690,  631.    Forms  of  pleading,  18  0. 8. 262, 267. 

i  6773.  Court  may  extend  time  for  pleading.  An  order 
ay  be  made  by  the  court,  or  a  judge  thereof,  extending 
e  time  within  which  any  pleading  may  be  filed ;  but 
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flUcH  order  shall  not  woilc  a  continuance  of  the  case. 
[75  V.  816;  36  v.  68,  §  14;  S.  &  C.  1268.] 

S  6774.  Judgment  in  case  of  uiurpation  of  offloe,  eto. 
When  a  defendant  is  found  guilty  of  usurping,  intrud- 
ing into,  or  unlawfully  holding  or  exercising,  an  office, 
franchise,  or  privilege,  judgment  shall  be  rendered  that 
such  defendant  be  ousted  and  altogether  excluded  there- 
from, and  that  the  relator  recover  his  costs.  [75  v.  816 : 
36  V.  68,  ?  15;  S.  &  C.  1268.] 

Court  may  render  judgment  of  ouster  against  defendant  with- 
out passing  on  claimant's  rights,  10  O.  S.  238 ;  see  15  O.  S.  137. 

J  6775.  Judgment  where  director  of  oorporation  found 
to  have  been  illegally  elected.  When  the  action  is 
against  a  director  of  a  corporation,  and  the  court  finds 
that,  at  his  election,  either  illegal  votes  were  received,  or 
legal  votes  were  rejected,  or  both,  sufficient  to  change 
the  result,  judfi^ment  may  be  rendered  that  the  defendant 
be  ousted,  and  of  induction  in  favor  of  the  person  who 
was  entitled  to  be  declared  elected  at  such  election. 
[75  V.  817;  70  v.  176,  §1.] 

i  6776.  When  court  may  order  new  election  in  suoh 
case.  In  a  case  named  in  the  last  section  the  court  may 
order  a  new  election  to  be  held,  at  a  time  and  place,  and 
by  judges,  appointed  by  the  court,  notice  of  which  elec- 
tion, and  naming  the  judges,  shall  be  given  for  the  time 
and  in  the  manner  provided  by  law  for  notice  of  elec- 
tions of  directors  of  such  corporation;  the  order  of  the 
court  shall  become  obligatory  upon  the  corporation  and 
its  officers  when  a  duly  certified  copy  thereof  is  served 
upon  its  secretary  personally,  or  left  at  its  principal  of- 
fice; and  the  court  may  enforce  its  order  by  attachment, 
or  in  any  other  manner  it  deems  necessary.  [75  v.  817 ; 
70  V.  176,  i  2.] 

i  6777.  Bights  of  person  adjudged  to  be  entitled  to  of- 
fice. If  judgment  be  rendered  in  favor  of  the  person 
averred  to  be  entitled  to  an  office,  he  may,  after  taking 
the  oath  of  office,  and  executing  any  official  bond  re- 
quired by  law,  take  upon  him  the  execution  of  the  office; 
and  he  shall  immediately  thereafter  demand  of  the  de- 
fendant all  the  books  and  papers  in  his  custodv  or  within 
his  power  appertaining  to  the  office  from  which  he  has 
been  ousted.    [75  v.  817 ;  36  v.  68,  H;  8.  &  C.  1265.] 
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§6778.  Aetlon  for  damages  against  person  onsted. 
Such  person  may,  at  any  time  within  one  jear.  after  the 
date  01  such  judgment,  bring  an  action  against  the  party 
ousted,  and  recover  the  damages  he  sustained  by  reason  of 
such  usurpation.^  [75  v.  817;  36  v.  68,  ?  6;  S.  &  C.  1266.] 

26779.  How  judgment  of  ooortenforoed.  Ifsuch  defend- 
ant refuse  or  neglect  to  deliver  over  any  such  book  or  paper 
pursuant  to  such  demand,  he  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  shall  be  fined  in  any  sum  not  ex- 
ceeding ten  thousand  dollars,  and  imprisoned  in  the  jail 
of  the  county  until  he  complies  with  the  order  of  the 
court,  or  is  otherwise  discharged  by  due  course  of  law. 
[75  V.  817 ;  36  V.  68,  J  5 ;  8.  &  C.  1266.] 

}  67SO.  Judgment  when  corporation  has  forfeited  its 
rights.  When,  in  any  such  action,  it  is  found  and  ad- 
judged that  a  corporation  has,  by  an  act  done  or  omitted^ 
surrendered  or  forfeited  its  corporate  rights,  privileges, 
and  franchises,  or  has  not  used  the  same  during  a  term 
of  five  years,  judgment  shall  be  entered  that  it  be  ousted 
and  excluded  therefrom,  and  that  it  be  dissolved ;  and 
when  it  is  found  and  adjudged  that  a  corporation  has 
offended  in  any  matter  or  manner  which  does  not  work 
such  surrender  or  forfeiture,  or  has  misused  a  franchise, 
or  exercised  a  power  not  conferred  by  law,  judgment 
shall  be  entered  that  it  be  ousted  from  the  continuance 
of  such  offense,  or  the  exercise  of  such  power.  [75  v. 
817 ;  43  V.  94,  §  1 ;  S.  &  C.  1271.] 

Where  a  statute  authorizes  a  corporation  to  be  formed  with 
certain  powers,  and  the  corporation  is  formed  under  it,  with 
othor  powers,  the  ouster  will  be  only  from  the  exercise  of  such 
excessive  powers,  23  O.  S.  166.  Where  a  corporation  has  abused 
or  misused  its  corporate  powers,  but  not  in  any  particular  form 
as  to  which  it  is  declared  by  statute,  the  act  shall  operate  as  a 
forfeiture  of  its  charter,  the  court  is  vested  with  a  discretion  to 
determine  whether  the  corporation  shall  be  ousted  of  its  fran- 
chise to  be  a  corporation  or  from  the  exercise  of  the  powers  ille- 
gally assumed,  35  O.  S.  258.  And  where  a  corporation  has  as- 
sumed franchises  not  granted,  and  it  appears  that  the  certificate 
of  incorporation  does  not  comply  with  the  requirements  of  the 
statute  under  which  it  is  on^anized,  the  court,  in  the  exercise  of 
its  discretion,  will  oust  it  of  the  franchise  to  be  a  corporation,  29 
O.  S.  899;  but  where  a  corporation  has  been  guilty  ofsuch  negli- 
gence as  is  made,  by  the  terms  of  its  charter,  a  cause  for  the  foi^ 
leiture  of  its  franchise,  and  the  state  on  the  relation  of  the  attoiv 
ney  general  demands  a  judgment  of  dissolution  on  account 
thereof,  the  court  has  no  discretion  to  refuse  such  judgment  on 
the  ground  that  public  or  private  interest  would  be  better  sub- 
served by  preserving  the  existence  of  the  corporation,  23  O.  S. 

»2  N.  P.  401. 
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121.  Judgment  can  not  be  taken  by  default,  unless  the  petition 
sets  out  tne  fact  of  forfeiture,  8  Bee.  4-22.  Judgment  of  ouster  is 
not  retroactive  in  its  effect  upon  prior  rights  or  liabilities,  43 
O.  S.  481 ;  83  O.  S.  107, 115  s.  c.  453;  is  no  defense  to  suit  by  cred- 
itor against  stockholders  to  enforce  payment  of  subscriptions,  38 
O.  S.  269.  On  ouster  of  corporation  easements  revert,  44  O.  S.  406. 
When  a  court  has  excluded  a  corporation  trom  its  franchise  to 
be  a  corporation,  it  has  exhausted  its  jurisdiction  over  the  sub- 
ject matter,  43  O.  S.  490.  When  a  corporation  has  been  guilty  of 
acts  which  by  statute  are  made  a  cause  of  forfeiture  of  Its  fran- 
chise, the  court  has  no  discretion  to  refuse  such  judgment,  23  O. 
S.  121 ;  35  O.  S.  264.  Whether  a  corporation  which  is  shown  to 
have  misused  or  abused  its  franchises  should  be  ousted  of  its 
corporate  franchises,  is  a  question  not  capable  of  determination 
by  any  fixed  rule  or  test,  but  rests  in  tne  sound  discretion  of 
the  court,  in  the  light  of  all  the  circumstances  of  the  case  be- 
fore it,  42  O.  8.  579. 

i  6781.  Appointment  of  tnutoes  when  oorporation  di*- 
lolved.  The  court  rendering  a  judgment  dissolving  a 
corporation  shall  appoint  trustees  oi  the  creditors  and 
stockholders  of  the  corporation,  who,  after  giving  an  un- 
dertaking, payable  to  Uie  state  of  Ohio,  in  such  sum  and 
with  such  sureties  as  the  court  may  designate  and  ap* 
prove,  conditioned  that  they  will  faithfully  discharge 
their  trust,  and  properly  pay  and  apply  all  money  that 
may  come  into  their  hands,  shall  have  power  to  settle 
the  affairs  of  the  corporation,  collect  and  pay  outstand- 
ing debts,  and  divide  among  the  stockholders  the  money 
and  other  property  which  remain  after  the  payment  of 
debts  and  necessary  expenses.  [75  v.  817 ;  43  v.  94, 3  2 ; 
S.  &  C.  1271.] 

36  O.  S.  261. 

I  6782.  Powers  and  dnties  of  tnuteei.  The  trustees 
shall  forthwith  demand  all  money,  property,  books, 
deeds,  notes,  bills,  obligations,  and  papers,  of  every  de- 
scription, within  the  custody,  ^wer,  or  control  oi  the 
officers  of  the  corporation,  or  either  of  them,  belonging 
to  the  cor{K)ration,  or  in  any  wise  necessary  for  the  set- 
tlement oi  its  affairs,  or  for  the  discharge  of  its  debts  and 
liabilities;  and  they  may  sue  for  and  recover  the  de- 
mands and  property  of  the  corporation,  and  shall  be 
jointly  and  severally  liable  to  the  creditors  and  stock- 
holders to  theextent  of  its  property  and  effects  which  come 
into  their  hands.   [75  v.  818 ;  36  v.  68,  i  19 ;  8.  St  C.  1268.] 

I  6783.  How  trustees  plaoed  in  possession.  An  officer 
of  such  corporation  who  refuses  or  neglects  to  deliver 
over  a^y  such  money,  or  other  things,  pursuant  to  such 
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[emand,  shall  be  deemed  guilty  of  a  contempt  of  court, 
ind  shall  be  fined  not  exceeding  ten  thousand  dollars, 
ind  imprisoned  in  the  jail  of  the  proper  county  until  he 
iomplies  with  the  order  of  the  court,  or  is  otherwise  dis- 
iharged  by  due  course  of  law ;  and  he  shall  be  liable  to 
he  trustees  for  the  value  of  all  money,  or  other  things, 

0  refused  or  neglected  to  be  surrendered,  together  with 
dl  damages  that  have  been  sustained  by  the  stockholders 
ind  creditors  of  the  corporation,  or  any  of  them,  in  con- 
equence  of  such  neglect  or  refusal.  [75  y.  818 ;  36  v. 
;8.8  20;  8.  &C.  1269.] 

1  6784.'  Judgment  for  costs.  If  judgment  be  rendered 
tgainst  a  corporation,  or  against  a  person  claiming  to  be 
k  corporation,  the  court  may  render  judgment  for  costs 
igainst  the  directors  or  other  officers  of  the  corporation, 
)r  against  the  person  claiming  to  be  a  corporation.  [75 
J,  818;  36  V.  68,  ?  17 ;  8.  &  C.  1268.] 

i  6785,  Prooeedings  to  enforce  judgment  ordering  de- 
ivery  of  property.  In  all  actions  under  this  chapter, 
vhen  the  judgment  is  against  the  defendant,  the  court 
nay  make  an  order  directing  the  defendant  forthwith  to 
ieliyer  oyer  the  books,  papers,  property,  money,  deeds, 
lotes,  bills,  and  obligations,  to  the  persons  entitled 
hereto,  or  the  trustees  appointed  to  receive  the  same, 
ind  may  send  a  transcript  of  the  proceedings,  including 

1  copy  of  such  order,  to  the  court  of  common  pleas  of 
;he  proper  county,  with  a  special  mandate  directing  such 
K>urt  to  carry  the  same  into  e£fect ;  and  upon  complaint 
Ming  made,  upon  affidavit,  to  such  court  of  common 
>leas,  of  a  neglect  or  refusal  to  comply  with  such  order, 
;hat  court  shall  direct  an  attachment,  returnable  forth- 
nrith,  to  issue  for  the  defendant,  who  may  be  required  to 
tnswer  under  oath  touching  the  premises ;  and  if  it  ap- 
)ear  that  the  defendant  so  neglects  or  refuses,  such  court 
ihall  render  judgment  of  fine  or  imprisonment,  or  both, 
IS  the  court  making  the  order  might  have  rendered.  [75 
r.  818 ;  36  v.  68,  ?  21 ;  8.  &  C.  1269.] 

2  6786.  Injunction  ancillary  to  proceeding  against 
tanking  associations.  Any  stockholder,  or  stockholders, 
)wning  not  less  than  one-fourth  of  the  capital  stock  of 
my  banking  association  actually  paid  in,  or  entitled  to 
;he  beneficial  interest  therein,  may  have,  pending  pro- 
ceedings in  qw>  warranto  against  such  corporation,  an  in- 
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junction  restraining  the  directors  thereof  from  making 
any  disposition  of  the  assets  of  sach  corporation  preju> 
dicial  to  the  interests  of  such  stockholder  or  stockholders, 
or  inconsistent  with  their  duties  as  directors.  [75  v. 
819 ;  57  V.  50,  J  2 ;  S.  &  C.  1272.] 

i  6787.  Court  may  require  bank  direetors  to  glTO  leon- 
xity.  The  court,  or  a  judge  thereof  in  vacation,  may, 
upon  satisfactory  proof  that  the  directors  of  such  cor- 
poration have  yiolated,  or  are  about  to  violate,  any  of 
the  franchises  thereof,  require  them  to  give  security  to 
the  stockholders  thereof,  to  the  satisfaction  of  the  court 
or  judge,  for  the  proper  discharge  of  their  duties,  and  for 
the  proper  management  and  security  of  the  assets;  and 
such  court  or  judge  may  enjoin  such  directors  from  pay- 
ing out  or  issuing  the  notes  of  circulation  of  such  bank, 
and  from  incurring  any  additional  liabilities  except  for 
the  payment  of  the  necessary  services  of  the  officers  and 
employes  of  such  banking  association,  the  amount  of 
which,  while  such  proceedings  are  pending,  shall  be  un- 
der the  control  of  the  court.  [75  v.  819;  57  v.  50,  ?  2; 
S.  &  C.  1272.] 

i  6788.  Direotors  may  be  enjoined  from  borrowing  or 
iggning  money,  etc.  Such  court  or  judge  may,  on  peti- 
tion, enjoin  such  directors  from  borrowing  or  issuing, 
either  directly  or  indirectly,  any  of  the  money  or  assets 
of  such  bank,  for  their  individual  benefit,  while  such 
proceedings  are  pending.  [57  v.  60,  §  3 ;  S.  <&  C.  1272.] 
^  6789.  Limitations.  Nothing  in  this  chapter  con- 
tained shall  authorize  an  action  against  a  corporation 
for  forfeiture  of  charter,  unless  the  same  be  commenced 
within  five  years  after  the  act  complained  of  was  done 
or  committed ;  nor  shall  an  action  be  brought  against  a 
corporation  for  the  exercise  of  a  power  or  franchise  un- 
der its  charter  which  it  has  used  and  exercised  for  a 
term  of  twenty  years  (1);  nor  shall  an  action  be  brought 
against  an  officer  to  oust  him  from  his  office,  unless 
within  three  years  (2)  after  the  cause  of  such  ouster,  or 
the  right  to  hold  the  office,  arose.  [75  v.  819 ;  36  v.  68, 
?26;  S. AC.  1270.] 

1.  11 0. 126  (1841).  2.  16  O.  358  (1847).  A  proceeding  under 
this  section  must  be  commenced  within  five  years  after  the  act 
complained  of  was  done,  whether  commenced  by  the  state  on 
the  relation  of  the  attorney  general  or  otherwise ;  but  a  corpo- 
ration may  be  ousted  by  such  proceedings  from  the  exercise  ox  a 
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K>wer  or  franchise  not  conferred  by  law  where  the  iBame  has 
lot  been  exercised  for  the  term  of  twenty  years,  49  O.  S.  187, 187 ; 
ee  60  O.  S.  239.  Does  not  apply  to  corporation's  claim  to  state 
anal  land,  34  Boll  15. 

§  6790.  Action  for  dammgei  agaiiuit  offioen,  eto.,  of 
}u»ted  corporation.  When  judgment  of  forfeiture  and 
master  is  rendered  against  a  corporation  because  of  any 
nisconduct  of  the  officers  or  directors  thereof,  a  person 
injured  thereby  may,  at  any  time  within  one  year  there- 
ifter,  in  an  action  against  such  offiqers  or  directors, 
'ecover  the  damages  he  has  sustained  by  reason  oi 
iuch  misconduct.  [75  v.  819 ;  36  v.  68,  J  22 ;  S.  &  C.  1269.] 

i  6791.  ProviBionB  of  thlB  chapter  onmolatiTe  to  other 
remedies.  Nothing  in  this  chapter  contained  is'  intended 
x>  restrain  any  court  from  enforcing  the  performance  of 
:rust8  for  charitable  purposes,  at  the  relation  of  the 
prosecuting  attorney  of  the  proper  county,  or  from  ep- 
lorcing  trusts,  or  restraining  abuses,  in  other  corpora- 
ions,  at  the  suit  of  a  person  injured.  [75  y.  819 ;  36  y. 
58,  J  24 ;  8.  &  C.  1270.] 

i  6798.  ^  DispoBition  of  finei.  All  fines  collected  under 
;he  proyisions  of  this  chapter  shall  be  paid  into  the  treas- 
iry  of  the  proper  county,  for  the  use  of  tne  common  schools 
prithin  the  county.  [75  v.  820 ;  36  v.  68,  i  25 ;  8.  &  C.  1270.] 

i  6798.  Actions  under  this  chapter  to  haye  preoedenee, 
ito.  Actions  under  this  chapter  in  any  court  shall  haye 
precedence  of  any  ciyil  business  pending  therein ;  and 
(he  court,  if  the  matter  is  of  public  oonoem,  shall,  on 
the  motion  of  the  attorney  general  or  prosecuting  attor- 
ley,  require  as  speedy  a  trial  of  the  merits  of  the  case  as 
nay  be  consistent  with  the  rights  of  the  parties.  [75  y« 
J20 ;  57  y.  50,  J  1 ;  8.  A  C.  1272.] 

MISCELLANEOUS  PROVISIONS. 

When  lawB  take  effect.  Every  law  passed  which  con- 
;ain8  no  provision  as  to  the  time  when  it  shall  take 
effect,  shall  take  effect  on  the  first  day  of  May  next 
ifter  its  passage.    [77  R.  S.  55  v.  153,  ?  1.] 

An  act  may  be  shown  by  the  journals  of  the  general  assem- 
>ly  to  haye  been  passed  before  the  date  it  bears,  and  when  so 
hown  it  will  speiuc  from  the  day  of  its  actual  passage,  14  O.  S. 
72 ;  and  the  repealing  clause  takes  effect  at  the  same  time  as 
he  rest  of  the  act,  16  O.  S.  193.  Although  an  act  may  be  ex- 
)re88ly  repealed,  yet  if  it  appear  that  it  was  Intended  that  it 
hould  have  temporary  effect,  the  language  of  the  repealing 
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clause  will  be  retained  accordingly,  1  O.  8.  563.  Wben  a  stat- 
ute which  repeals  a  prior  statute  on  the  same  subject  is  to  take 
effect  and  be  in  force  from  and  after  a  day  named,  it  does  not 
take  e£fect  until  the  expiration  of  the  day  named,  36  O.  8.  584 ; 
but  where  a  statute  is  to  take  effect ' '  from  and  after  its  passage," 
and  not  from  and  after  a  day  named  in  the  act,  the  day  it  was  to 
be  enacted  is  to  be  included ;  but  in  the  latter  case  it  does  not 
take  effect  until  the  expiration  of  the  day  named,  39  O.  8.  578 ; 
36  O.  S.  584.  A  statute  declaratory  of  a  former  one  has  the  same 
effect  upon  such  former  act  in  the  absence  of  intervening  rights, 
as  if  the  declaratory  act  had  been  embodied  in  the  original  act 
at  the  time  of  its  passage,  37  O.  8.  275. 

Repeal  of  a  repealing  act  does  not  revlYe  former  act. . 
AVhenever  a  law  is  repealed  which  repealed  a  former 
law,  the  former  law  shall  not  thereby  be  revived. 
[?78  R.S.;  29  V.  513,?!.] 

Where  a  section  of  the  Revised  Statutes  is  repealed  and  re- 
enacted  in  a  changed  form,  a  subsequent  statute,  which  in 
terms  again  repeals  and  re-enacts  the  original  section  in  still 
another  form,  is,  as  a  general  rule,  to  be  regarded  as  a  repeal  of  the 
section  in  its  amended  form,  and  the  section  in  its  last  form  will 
take  its  place  in  the  revision  as  i)art  of  theiRevised  Statutes,  390. 
S.  653.  A  right  of  action  given  by  an  act  of  1816  against  stockhold- 
ers of  unauthorized  banks  was,  by  an  act  of  1824,  suspended, 
and  this  latter  act  was,  in  1840,  repealed ;  it  was  held  that  the 
right  of  action  under  the  act  of  1816  was  thereupon  in  full  force, 
notwithstanding  the  provision  of  the  act  of  1809.  which  was  the 
same  as  g  78,  1 0.  8.  362.  Repeals  by  implication  not  favored, 
2  N.  P.  225. 

Amendment  or  repeal  of  statntes  not  to  affect  pending 
suits.  Whenever  a  statute  is  repealed  or  amended, 
such  repeal  or  amendment  shall  in  no  manner  affect 
pending  actions,  prosecutions,  or  proceedings,  civil  or 
criminal,  and  when  the  repeal  or  amendment  relates 
to  the  remedy,  it  shall  not  affect  pending  actions, 
prosecutions,  or  proceedings,  unless  so  expressed; 
nor  shall  any  repeal  or  amendment  affect  causes  of 
such  action,  prosecution,  or  proceeding,  existing  at 
the  time  of  such  amendment  or  repeal,  unless  otner- 
wise  expressly  provided  in  the  amending  or  repealing 
act.    B  79  R.  S.  63  v.  22,  i  2.] 

Under  this  provision,  before  the  clause  was  inserted  that 
"  when  the  repeal  or  amendment  relates  to  the  remedy  it  shall 
not  affect  penoing  actions,"  etc.,  a  change  in  the  statute  relat- 
ing to  the  competency  of  witnesses  applied  to  pending  cases, 
26  O.  8.  500 ;  27  O.  8.  22.  And  where  a  statute  giving  a  right  of 
action  for  causing  death  contained  a  limitation  as  to  the  time 
within  which  suit  might  be  brought,  a  repeal  of  the  clause  con- 
taining such  limitation  did  not  afreet  pending  suits,  25  O.  8. 
629 :  240. 8. 603.  and  see  31 0.  S.  111.  "  Pending  action,"  IN.  P.  195. 

Appeals,    Where  a  statute  provided  for  an  appeal,  if  the  same 
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should  be  perfected  in  ten  days,  and  after  the  rendition  of  a 
judgment  and  before  the  expiration  of  ten  days  this  provision 
was  repealed,  the  repeal  did  not  affect  the  right  of  appeal,  29 
O.S.  19.  An  act  passed  in  1871  provided  for  an  appeal  "from 
any  order,  decision,  or  decree  made  under  an  act  regulatine  the 
mode  of  administering  assignments  in  trust  for  the  benefit  of 
creditors,"  passed  in  1859.  In  1874,  the  act  of  1859  was  so  amended 
as  to  include  power  to  make  other  orders  in  the  insolvency 
proceeding.  It  was  held  that  the  act  of  1871  gave  the  right  of 
appeal  from  orders  provided  for  in  the  act  of  1859  as  amended 
in  1874,  34  O.  S.  280.  Under  a  statute  regulating  appeals  passed 
during  the  term  at  which  a  judgment  was  rendered  a  party  was 
not  prevented  from  appealing,  although  the  judgment  was 
rendered  before  the  passage  of  the  act,  26  O.  S.  306 ;  see  7  O.  (1 
pt.)  247,  266. 

MiiceUanayus.  Vested  rights  not  affected,  31  O.  S.  358.  Repeal 
of  statute  relating  to  appointment  of  guardian,  35  O.  S.  593.  Pro- 
ceeding in  error,  limitation,  38  O.  8.  46.  Repeal  or  amendment 
of  existing  statute  as  to  remedy  not  to  affect  pending  action 
unless  expressly  so  provided  in  repealing  statute,  39  O.  S.  576. 
Under  two  mile  assessment  pike  act,  40  O.  S.  318.  Legislation 
in  council  with  respect  to  street  improvements,  a  "  proceeding  " 
under  g  1539,  42  0. 8.  522.  No  generality  of  language  used  in  an 
amendment  relating  to  the  remedy  wfll  make  it  applicable  to 
a  pending  action,  prosecution,  or  proceeding;  to  effect  that 
end  the  intention  must  be  expressed,  46  O.  8. 178. 

Time  within  which  cause  to  he  decided.  Any  cause 
now  pending, or  that  may  hereafter  be  begun*  in  any 
court  of  record  in  this  state,  when  submitted  on  mo- 
tion or  demurrer,  shall  be  determined  and  adjudicated 
thereon  by  such  court  within  thirty  days  after  such 
submission.  Any  such  cause  when  submitted  to  the 
court  on  proceedings  in  error,  or  on  final  trial  on  the 
issues  joined,  shall  be  determined  and  adjudicated 
within  ninety  days  after  such  submission'.  This  act 
shall  apply  to  all  causes  sent  to  a  referee  or  special 
master,  and  to  ail  motions  affecting  the  confirmation, 
modification,  or  vacation  of  any  report  of  such  refer- 
ence or  master.  This  act  shall  in  no  way  affect,  alter 
or  change  the  rules  of  the  supreme  court,  as  the 
same  may  be  now,  or  hereafter  fixed  by  said  court 
[90  V.  192.] 

This  act  took  effect  Aug.  1, 1893. 
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Watercraft,  in  proceedings  against  before 

justices 5892 

Witness,  testimony  of,  by 5261 

Affirmance— 
Judgment  of  justice  on  error,  proceeding 

on  affirmance  of 6732 

Penalty  on  affirmance  of  judgment  by  cir- 
cuit court 6730 

by  supreme  court 6712 

Affirmation— 
"Oath "  mcludes 4947 

AffirmaUye— 
Party  holding,  has  opening  and  closing  of 

argument 5190n 

Affirmative  relief— 

When  defendant  may  have 5311 

When  granted  on  counter-claim  or  set-oflf. .  6329 


Disability  of    female    removed  at  age  of 

eighteen ....  4978n 


Affidavit  of,  in  arrest 5492 

in  attachment 5522 

replevin 5815 

to  obtain  injunction 5573 

proceedings  against  garnishee 5530 

Agent  of   bail,  how  authorized  to  arrest 

debtor 5513 

Constable,  agent  may  demand  money  col- 
lected by 5839 
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Agent—  ConHnued. 
Deposition,  service  on  agent  of  notice  to 

take J5273 

Evidence  when  action  relates  to  contract 
made  tiirough  agent  by  deceased  per- 
son  5242 

defendant  a  competent  witness  to  trans- 
actions with  aeceased  agent  of  plain- 
tiff  213,  5242n 

what  may  be    shown  under  a  general 

denial Ill,  5070 

Foreign  corporation,  agent  of,  maybe  served 

when 5046 

Parties;  agent  may  sue  on  contract  made 

bv  him  in  his  own  name 27,  4995n 

though  the  name  of  the  principal  is  dis- 
closed   27,  4995n 

principal  cannot  have  joint  action  against 
agent  and  persons  contracting  through 

him 41, 5006n 

sub-agent  of  insurance  company  must  join 
a^^ent  with  company  in  action  for  his 

share  of  commissions 41,  5006n 

Pleadings,  verification  of,  by  agent.  .?J 5102^^109 
Service  of  summons  on  agent  of  railroad 

company 5044 

of  insurance  company 6045 

of  foreign  corporation 5046 

of  notice  on,  to  take  depositions 5273 

Aggravation— 
Plea  of  justification  in  libel  and  slander, 

when  no  aggravation  of  wrong  ..116,  5070 
Agreed  ease- 
Must  be  such  as  might  be  the  subject  of  a 

civil  action 5207 

Trial  of,  by  court 5207 

Record 5208 

Judpnent 5209 

Motion  for  new  trial  or  bill  of  exceptions 

not  required  in  proceedings  in  error.  5207n 
Agreed  statement  of  facts- 
Forms  no  part  of  record,  unless  made  so  by 

bill  of  exceptions 236,  5301n 
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▲greed  statement  of  fMtM—Continued, 
Cannot  be  made  to  supply  the  bill 236,}5301n 


Linritation  of  action  on  when  in  writing., .  4980 
when  not  in  writing 4981 

Aid  of  ezeeutlon— 
Proceedings  in 225464-5490 

Agrlciiltiirist — 

What  property  of,  exempt  from  execution.  5431 
Anas  execution 5386-5405 

Alias  writ— 

When  it  may  issue 5040 

Service  of  alias  summons  within  life  of  prior 

summons,  when  not  void 5040n 

Alimony- 
See  DivoBCE  AND  Alimony K  5689-5706 

Appeal  from  order  granting  or  refusing. . . .  5706 
Application  for,  pending  suit  for  divorce. . .  5701 

Causes  for  which  allowed 5702 

Change  of  venue  in  case  of 5704 

Crosspetition  for 5702 

Divorce,  on  decree  of 5699 

Injunction  to  prevent  party  from  disposing 

of  property 5701 

Proceedmgs  on  petition  for,  alone 5703 

Allegation— 

In  action  to  recover  real  property 5095 

In  libel  and  slander 5093 

May  be  inserted  in  pleading  before  or  after 

judgment 5114 

Of  jurisdiction  in  plQ^din^  judgment 5090 

Of  performance  01  condition  precedent....  5091 

Of  value  or  amount  of  damage 5081 

To  be  made  more  definite  and  certain  by 

amendment 5088 

To  be  liberally  construed 5096 

What  is  a  material  allegation 5082 

What  deemed  to  be  true  and  what  denied..  5081 

Allowance- 
Attachment   on   debt   when    due,   order 

of »5521-5522 

on  debt  before  due,  order  of 5564 

Bail,  allowance  of,  in  civil  action 5507 
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AJUnwtakO^— Continued. 

Homestead,  allowance  in  lieu  of ^  5440-^5441 

Injunction  on  original  petition,  allowance 

of §5572 

on  answer  in  nature  of  cross-bill 5586 

Mandamus,  allowance  of,  writ  of 6746 

Beceiver  of  dissolved  corporation,  account, 

allowance  of 5671 

Altoralion— 
See  Bills  and  Notes.  . : 5070n 

AltematiTe  mandamus-See  Mandamus. 
AltomatlTe  relief- 
See  Prayer  for  Rbuef 5060 

Amendment- 
Actions,  causes,  remedy,  existing,  when  not 

affected  by  amendment  of  statute,  532, 

Answer,  amendment  of  petition  before. . . .  5111 

Appeal,  amendment  on 148,  5225 

Appeal  bond 147,  5233 

Attachment 147,  51 14n 

Bond,  in  action  on 147,  5114n 

Changing    cause    of    action   by,    not   al- 
lowed   146,  5114n 

Ck>nforming  pleading,  etc,  to  facts  proved. .  5114 

Continuance  after  amendment 5117 

Correcting  mistake  in  name  of  party  by... .  5114 
Costs   on    amendment    in    court's  discre- 
tion  §§5116,5347 

without  costs  when  variance  not  material.  5295 
Court  may  allow  amendments  before  or 

after  judgment 5114 

Definite  and  certain  pleading  made  more 

so  by  amendment 5088 

Demurrer,  amendment  after 5112 

after  demurrer  sustained 5116 

Discretion  of  court  in  regard  to 5114n 

Execution  amendable 148,  5114n 

Fictitious  name,  amendment  when  party 

sued  by 5118 

Form  of  action  may  be  changed 147,  5114n 

How  amendment  made 147,  5114n 

Mandamus,  amendment  in §§  6751-51 14n 

Misnomer,  amendment  in  case  of 148,  §5114n 

Motion  to  vacate  judgment 148,  5114n 
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AmenAmBBl^Continued. 

Mutilation  of  files  not  allowed 147,  5ll4n 

Name  of  party,  adding  or  striking  out  by. .  5114 

correcting  mistake  in 5114 

New  cause  of  action  can  not  be  set  up.  146,  5114n 
Notice  to  adverse  party  on  amendment  be- 
fore answer 5111 

after  demurrer 5112 

Parties,  names  of ., 8§  5118-5114 

Petition,  plaintiif  may  amend  without  leave.  6111 
Plei^ings,  process,  or  proceeding ;  amend- 

•    ment  of 2?  5114-6751 

amended  pleading  supersedes  original. . .  5111n 

Prayer  for  relief  may  be  changed  by 148,  5114n 

Record  amendable 148,  5114n 

Replevin,  affidavit  in 5815n 

Reply  when  amendment  not  allowed 5079n 

Return  of  sheriff  amendable 5418n 

Statute  of  limitations  may  be  set  up  by. 147,  5114n 
Statute,  amendment  of  not  to  affect  existing 

causes,  etc 530, 

Usury 147,  5114n 

Variance,  terms  of  amendment  in  case  of. .  6294 

without  costs  when  not  material 5295 

Verdict  not  amendable 148,  5114n 

Verification  amendable 148,  5114n 

Without  leave S5111-5112 

Amercement- 
Amount  of,  for  not  paying  over  money 6598 

Causes  for,  of  sheriff  or  other  officer 5594 

Clerk  of,  for  not  paying  over  money 5597 

amount  of 5598 

Construction  of  provisions  relating  to 4948 

Execution  on    original   judgment,    officer 

amerced  may  have 6600 

Execution,  no  liability  for  transmitting  re- 
turn of  by  mail 5421 

Motion  for  amercement,  notice  of 6596 

Process,  amercement  for  not    serving  or 

returning 6596 

Sheriff  or  other  officer,  causes  for  amerce- 
ment of 6594 

Surety  of  officer  may  be  made  party  to 

judgment  of  amercement 6699 
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"And"- 

May  be  read  "or,"  and  "or"  read  "and,"  if 

the  sense  requires  it §4947 

Animal— 

In  an  action  for  injuries  by  dogs  to  sheep, 

scienter  need  not  be  averred 79,  5060n 

Separate  ownership   may   be  charged  as 

joint 79,  5060n 

Several  owners  of  animals  may  be  sued 
jointly  for  trespasses  committed  by 
them  when  kept  in  common 40,  5006n 


Admission  of  truth  of  allegation  by  failure 

to  deny  in 5081 

Amendment  of  petition  before  time  of 5111 

Contents  of ...  5070 

Counter-claim  may  be  pleaded  in,. .??  5070,  5072 
Defenses,  answer  may  contain  different. ...  5071 

Demurrer  to  answer 5068 

causes  of,  to  answer,  demanding  relief. . .  5069 

answer  after  demurrer  overruled 5113 

when  objection  may  be  taken  by  answer ; 

when  waived 5064 

Denial,  form  of  general 109,  5070n 

must  be  positive  and  direct 109,  5070n 

must  be  specific 109,  5070n 

argumentative  denials  not  good  plead- 
ing    110,  5070n 

conjunctive   denials   do   not   raise    any 

issues 110,  5070n 

inconsistent  denials  not  permissible  .110,  5070n 
denial   of    knowledge,    information,    or 

belief 110,  5070n 

negative  pregnant 109,  5070n 

Divorce  case,  in 5695 

Dower,  answer  waiving,  assignment  of,  5719,  5720 

Guardian  or  attorney,  answer  of 5078 

Injunctions,  answer  as  to 2§  5584,  5586 

against  party  who  has  made  answer 5575 

Interrogatories  may  be  annexed  to  answer,  5099 

answer  to  interrogatories 5100 

when  to  be  answered ?J  5100,  5101 

Joinder  of  defenses 5071 


548  INDEX. 

Answer—  ConHnutd. 

Joint  answers 5071n 

Judgment  on  failure  to  answer i  6320 

Mandamus,  answer  in 6748 

New  matter  may  be  pleaded 5070 

allegations  of  new  matter,  when  taken  as 

true 5081 

reply  to  new  matter 5079 

New  parties  to  be  made  if  necessary  K  5074,  5076 
Objections  to  petition  may  be  taken  by, 

when 5064 

Part  of  petition,  answer  to 5066 

Partial  defense 5071n 

demurrer  to  part  and  answer  to  part. . . .  5066 

Pleading  to  answer  asking  relief 5080 

Quo  warranto,  answer  in 6772 

Real  property,  in  action  to  recover 5782 

Reply  to  answer 5079 

Separating  and  numbering  defenses 5071 

Set-off  may  be  pleaded  in ?§  6070-5075 

Supplemental  answer 5119 

Time  for  filing  answer 6097    . 

on  amendment  of  petition  before 5111 

may  be  extended 5098 

answers  to  interrogatories 5100 

Verification  and  subscription  of 5102 

when  verification  not  required 5103 

Waiver  of  objection  by  failure  to  answer. .  5064 

admission  by  failure  to  deny 5081 

Witness  refusing   to  answer,  proceedings 

against 85640  d  »eg. 

What  may  he  skouim  under  a  aeneral  dmiai  and  what 

miLst  be  espedoMy  pleaded. 

Accord  and  satisfaction HI,  i  5070 

Account,  when  payment  on  balance  of,  is 

put  in  issue, HI,  591?'* 

Accounting UJ' ^J^ 

Account  stated lii»  ^Zx^ 

Agency 1H»  ^70n 

Assault  and  battery 112,  6070n 

Award 112,6070n 

Bankruptcy 112,  5070n 

Bills  and  notes 112,  5070n 


IKDEX.  549 

Anflwer— Ctmtinuetl. 

Bond 113,  85070 

Breach  of  promise,  etc 113,  5070 

Consideration 114,  5070 

Conversion 114,  5070 

Corporate  existence 114,  5070 

Damages 114,  5070 

Estoppel 114,  5070 

Executors  and  administrators 114,  5070 

Fraud 115,5070 

Insurance .115,  5070 

Judgments 116,  5070 

Justification 116,  5070 

Libel  and  slander 116, 5094 

License 116,  5070 

Malicious  prosecution 117,  5070 

Mitigation 117,  5070 

Mortgage,  foreclosure,  pleading 117,  5070 

Negligence 117,  5070 

Ownership 117,  5782 

Payment 117,  5070 

Pendency  of  another  action 118,  5070 

Replevin 5814n 

Sales 118,  5070 

Services 118,  5070 

Statute  of  frauds 119,  5070 

Statute  of  limitations 119,  5070 

Stockholders,  insufficiency  of  answers.  .119,  5070 

Surety 119,  5070 

Title 111,5070 

Trespass 120,  5070 

Usury 120,  5070 

Appeal- 
Actions  appealable  to  circuit  court 2  5226n 

Actions  not  appealable 5226n 

Alimony,  during  pendency  of 5701 

Amendments  on  appeal 5114n 

of  appeal  bond 5233 

Bond  for  appeal 5227 

time  of  filing  bond 5227 

condition  of  bond ;  to  whom  payable 5231 

penalty  of  bond 6230 

when  court  to  fix  amount 5230 
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refusal  or  failure  to  fix  amount  does  not 

defeat  appeal 25230n 

objection  to  amount  to  be  made  when 

fixed 5230n 

amendment  or  renewal  of. 5233 

sureties  on,  worth  of 5230n 

no  jurisdiction  acquired  without  bond. . .  5227n 
executors,  administrators,  guardians,  etc., 

when  not  required  to  give  bond 5228 

Conduct  of  trial  on 5225 

Contest  of  will 5865 

Costs  on  appeal  to  circuit  court 5237 

Damages  when  appeal  is  for  delay 5238 

Death  of  party  before  perfecting  appeal... .  5229 
executor  or  administrator  may  be  made 

party  to  judgment 5229 

Dismissal  of  appesu  a  final  order 6707n 

Divorce  and  alimony,  in  actions  for 5706 

Injunction,  during  pendency  of  case  on ... .  5573 

Interlocutory  injunction 5226 

Lien  of  judgment  not  vacated  by  appeal.. . .  5236 

Lost  records,  in  case  of 5339(2 

Mandate  to  common  pleas 5239 

New  parties  on  appeal 5225n 

Notice  of  appeal. 5227 

must  be  entered  on  the  journal,  when  . .  5227n 
entry  in  docket  or  on  judge's  calendar  not 

sufficient 5227n 

notice  before  repealing  act  saves  appeal..  5227n 
Receiver  appointed  during  pendency  of . . . .  5587 

Separate  interest,  appeal  of 5232 

Stay  of  execution  on  appeal 5234 

Suspension  of  judgment  on  appeal 5235 

Transcript   and    papers    filcKi    in   circuit 

court 5235 

Trial  on,  how  conducted 5225 

Watercraft  law,  from  justice  of  peace 5893 

When  appeal  may  be  taken 5226 

Ai»peal  bond- 
See  Appeal H  5227-^233 

In  supreme  court  estops  to  deny  appear- 
ance in  circuit  court }  6723n 
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Appearance— 

Voluntary,  equivalent  to  service i  5043 

What  constitutes  an  appearance 5043n 

What  does  not 5043n 

Appearance  docket— 

To  be  kept  by  clerk  of  common  pleas 4957 

Entries  on 4958 

Index  to 4957 

Entry  of  mailing  copy  of  publication  on. . .  5048 

Application— 

Attachment)  before  debt  due 5565 

for  receiver  in 5539 

Code,  of  provisions  of 4948 

Corporation,  for  dissolution  of 5652 

Guardian  ad  litem  for  appointment  of 5004 

Homestead,  for ^543^-5443 

Mandamus,  for  writ  of 6743 

Motion,  for  an  order  is 5121 

New  trial S5307-5309 

Quo  Warranto,  for  writ  of 6769 

Record,  for  restoration  of  lost 53396 

Surety,  for  discharge  of   ,^  5837-5844 

Venue,  for  change  of 5704 

Apportionment— 

Of  jurors  for  common  pleas,  among  town- 
ships and  wards 885163-5164 

additional  apportionment 5166 

Of  costs  on  error  when  judgment  reversed 

in  part  and  affirmed  in  part 6727 

Appraisement- 
Attached  property,  of 5628 

Copy  of,  to  be  deposited  with  clerk 5390 

Dower  interest,  by  commissioners  appoint- 
ed to  assign. .   §§5715-5716 

when  widow  or  widower  found  insane.  . .  6723 

Exempted  property,  of 5432 

Goods,  appraisement  of  before  private  sale 

on  execution 5387 

not  to  sell  for  less  than  two-thirds  of 5387 

Lands,  appraisement  of,  before  sale  on  exe- 
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ApvnJwnfMB%— Continued. 

not  to  sell  for  less  than  two-thirds  of. . .  .{5391 
court  can  not  correct  mistake  in  apprais- 

ment 5389n 

mistake  can  he  corrected  in  equity. .....  5389n 

copy  of  appraisement  to  he   deposited 

with  clerk  before  advertisement 5390 

can  not  he  considered  hy  reviewing  court 
unless  emhodied  in  hill  of  excep- 
tions  •  5390n 

sale  to  one  not  a  party,  without  appraise- 
ment, vests  good  title 5389n 

want  of  appraisement  can  not  he  ohjected 

to  alter  confirmation 5389n 

in  sale  upon  execution  of  interest  of  mort- 
gagor, appraisal  must  he  of  entire 

estate 5389yi 

land  appraised  as  an  entirety  may  he  sold 

in  parcels 5389n 

return  of  sheriff  prima  fa4ne  evidence  of 

amount  and  nature  of  appraisement.  5389n 
return  should  show  that  appraisers  are 

residents  of  the  county 5389n 

need  not  emhody  or  copy  appraisement..  5389n 

actual  view  hy  appraisers  necessary 5389n 

law  in  force  at  time  of  sale  governs 5389n 

Lien,  when  restricted  to  two-thirds  of 6391 

New  appraisement,  court  will  order 5416 

Officers,  property  of,  sold  without  appraise- 
ment, when 5392 

One  appraisement  of  attached  property  suf- 
ficient, when 5535 

Partition,  appraisement  in,  when  estate  is 

indivisible K5762-5769 

Re-appraisement,  for  sale  of  land  taken  on 

execution 5416 

terms  of  sale 541 7 

Replevied  property,  of 5821 

Appraisers- 
Can  not  purchase  at  sale  of  land,  taken  on 

execution 5404 

purchase  by,  voidable  only 5404n 
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AporatBttn—  Continved. 
Fees  of  appraisers  of  land  taken  on  execu- 
tion  85420 

Penalty  for  neglecting  to  serve 5420 

Qualifications  and  duties  of  appraisers  of 

land  taken  on  execution 5380 

of  goods  taken  on  execution 5387 

of  attached  property 5528 

of  property  exempt  from  execution 5432 

of  dower,  when  widow,  or  widower,  found 

insane 5723 

of  property  replevied 5821 

in  settmg  off  homestead ;. 5438 

when  homestead  not  divisible 5439 

ApDroiyriatloB— 

Of  property  enjoineii. 5672n 

Order  of  argument  in  proceeding  to  appro- 
priate propert)' 5190n 

Approval— 

By  court,  of  service  by  publication,  not  re- 
quired by  code 5050n 

Of  depositions  in  proceedings  to  perpetuate 

testimony 5878 

Of  undertaking  in  proceedings  in  error. ...  6719 

Arbitration  and  award— 
Arbitration   of   controversies;   submission 

made  a  rule  of  court 5601 

who  may  submit  controversies  to  arbitra- 
tion    5601n 

agreement  to  submit,  can  not  be  enforced.  5601  n 
arbitrators  are  chancellors,  judges,  and 

jurors 5601n 

submission  may  be  revoked  at  common 

law  before  award *  5601n 

but  not  after  arbitrators  are  sworn  under 

the  statute.    .....   5601n 

submission  anew  vacates  award 5601n 

case  not  reviewable  on  exceptions 5601n 

Arbitration  bonds,  what  to  be  set  forth  in.  5602 
time  and  place  of  hearing  and  of  award 

to  be  specified  in 5603 

Arbitrators,  witnesses,  etc.,  to  be  sworn.. . .  5606 
oath  can  not  be  administered  by  a  notary 

publi<? , Q606n 
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Arbitration  and  kwktA— Continued. 

waiver  of  objection J  5606n 

arbitrators,  etc.,  not  required  to  be  sworn 

at  common  law , 5606n 

Award  to  be  in  writing,  etc 6607 

copy  to  be  delivered  to  parties 5607 

majority  need  only  sign  award 5607n 

at  common  law,  majority  can  not  make 

an  award 5607n 

statutory  award  must  state  time  and  place 

of  meeting 5607n 

but  not  at  common  law 5607n 

decision  of  court  can  not  be  treated  as  an 

award .  '. 5607n 

unless  it  had  no  jurisdiction 5607n 

award  may  be  under  direction  of  court. . .  5607n 
Award  to  be  filed  in  court  when  parties 

nefflect  to  comply  with  same 5608 

Award   for  payment  of  money,  how  en- 
forced  6609 

no  action  required  to  be  brought  on  statu- 
tory awflurd 5609n 

but  there  must  be  rule  and  notice  before 

judgment 5609n 

action  must  be  brought  to  enforce  award 

at  common  law 5609n 

in  action  on  award  at  common  law,  petition 

must  aver  both  submission  ana  a  ward.  5609n 
objections  to  award  must  be  filed  at  first 

term 5609n 

judgment  entered  on  award  at  same  term 

it  is  filed  is  valid 5609n 

Award  other  than  for  payment  of  money, 

how  enforced 5610 

Fees  of  arbitrators  and  witnesses,  to  be 

taxed  in  award 5613 

No  appeal  lies  from  judgment  on  award. .  5226n 
Process  to  compel  attendance  of  witnesses 

before  arbitrators,  how  obtained....  5604 
disobedience  of  process,  etc.,  a  contempt 

of  court 5605 

Proof  required  before  court  will  enforce 

award 5612 

proof  may  be  waived ,, , .  56l2n 
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Arbltraiion  and  KWBxd—ConUnued. 

Setting  aside  award 15611 

by  agreement 5611n 

for  interest  or  misconduct  of  arbitrators.  5611n 

for  error  of  law  on  its  face 5611n 

for  uncertainty 5611n 

but  not  for  mistake  in  signing  submis- 
sion    5611n 

nor  because  of  relationship  of  arbitrator 

when,  etc 5611n 

power  of  court  to  order  remititur  in  case 

of  excessive  statutory  award 5611n 

When  court  to  retain  controversy 5611 

pleading  in  such  case 5611 

Arbitrator- 
Depositions  may  be  used  before 5277 

Arbitration  bond- 
See  Arbitration  and  Award 22  6602|  6603 

Arflrnment— 

Order  of,  upon  trial 5190 

Affirmative,  generally   has   opening   and 

closing  ...  6190„ 

Order  of,  m  assault  and  battery 5190n 

conversion 5190„ 

libel.... 5190n 

proceeding  to  appropriate  property 5190n 

m  action  on  promissory  note  where  an- 
swer pleads  payment 5190n 

quo  warranto 5190n 

will,  contest  of 5190n 

Argumentativeness— 
Argumentative  denials  not  good  pleading, 

Array-  11^»  ^^^ 

When  challenge  to  the  array  may  be  made.  5175 
Objection  to  array  not  received  after  chal- 

^^^^^lenge  for  cause 5175n 

Bastard  child,  arrest  of  putative  father  of.  5614 

attachment  on  failure  to  arrest 5632 

t/ontempt  of  court,  for j}  5639,  5647 

±^ecution,  m  proceedings  in  aid  of 5474 

rnaon  bounds,  how  fixed. 5462 

When  prisoner  entitled  to. 5463 
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Continued, 

sufficiency  of  bond 25463n 

defense  to  action  on 5463n 

creditor  must  support  prisoner 5463n 

discharge  of  security 5463n 

Privileged  from,  who  are 5457 

not  to  extend  to  crimes 5459 

When  arrest  not  to  be  made 545S 

Arrest  before  judgment  in  dvU  actions 5491 

Affidavit  for,  sufficiency  of 5492 

Bond  to  be  given  before  order  of,  issues . .  6493 
By  whom  and  when  order  of  arrest  may 

be  made 5492 

.    Contents  of  order^  to  whom  delivered,  and 

when  it  may  issue 2§  5494,  5495 

how  executed 5497 

when  returnable 5496 

Defendant  to  be  committed  to  jail 5498 

may  deposit  money  and  be  discharged.  5499 

money  to  be  paid  into  court 5500 

court  to  have  control  of 5501 

sheriff  and  sureties  liable  for 5502 

How  order  of  arrest  vacated 5517 

motion  for,  heard  on  affidavits 5518 

Jail  fees,  how  paid 5519 

When  sheriff  may  discharge  prisoner. . . .  5520 

Arrest  after  judgment  in  civil  actions 5447 

Affidavit  for. . , 5449 

By  whom  order  for,  allowed 5449 

Causes  for  which  it  may  issue 5448 

may  be  issued  by  a  justice 5450 

when  issued,  of  course 5451 

Discharge  of,  by  delivery  of  property 5452 

Debtor  entitled  to  prison  bounds 5453 

but  execution  may  issue  against  prop- 
erty  .• 5453 

Death  no  satisfaction  of  judgment 5454 

When  debtor  to  be  discharged  for  failure 

to  charge  in  execution 5455 

other  causes 5466 

Arrest  of  judgment 5328t» 


Costs  when  recovery  less  than  five  dollars.  5349 
Limitation  of  action 4983 
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Ananlt  and  battery— 

Argument,  order  of,  on  trial. J5190n 

Cause  of  action,  joinable  with  one  for  false 

imprisonment 79,  5060n  ' 

Costs  when  recovery  less  than  five  dollars  .  5349n 
Damages ;  attorney  s  fees  recoverable,  and 
physician's  bills,  though  paid  by  oth- 
ers   79,  5060n 

Parties ;  several  can  not  unite 79,  5060n 

Pleading;   malice  may  be  shown  without 

averring  it 79,  5060n 

and  the  permanency  of  the  injury  ...  .79,  5060n 
when  reply  necessary 5079n 

AMeasmeiii— 

See  Injunction 5572n 

Action  for,  in  name  of  municipal  corpora- 
tion   22,  4993n 

contractor  may  sue  for,  when  assessment 

assigned  to  him 22,  4993n 

and  in  his  own  name  where  the  munici- 
pal corporation  is  a  proper  party  de- 
fendant    22,  4993n 

Action  to  enjoin  illegal  levy  or  collection  of, 

or  to  recover  back 5848 

jurisdiction  of  common  pleas  and  superior 

courts 5848 

parties  defendant  to  actions  to  enjoin 

levy 5849 

parties  defendant  to  actions  to  enjoin  col- 
lection and  recover  back 5850 

amount  admitted  must  be  paid  or  ten- 
dered, etc^ 5851 

several  owners  may  join  in  an  action  to 

restrain  the  collection  of 34,  5005n 

Appeal  lies  from  judgment  in  action  to  re- 
cover, when 200,  5226n 

Counter-claim  in  action  to  recover 122,  5072n 

Assesiment  of  damages— 
Upon  default 5320 

Assets- 
Equitable,  when  may  be  subjected  to  pay- 
ment of  judgment 5464 
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AnlgiiiiiMit— 

Assignee  of  chose  in  action  may  sue  in  his 

own  name J4^3n 

of  judgment 4993n 

of  reversion  and  covenant  contained  in 

lease 4993n 

of  stock  of  corporation 4d93n 

of  insurance  policy 4993n 

Assignee  of  part  of  an  entire  demand  may 

sue  on  it 4993n 

Assignor  proper  party  defendant  in  action  by 

assignee  to  subject  equities  of  debtor.  5006n 
when  unliquidateu  damages  on  contract 

are  set  off  by  assignee 41,  5006n 

in  suit  to  quiet  title,  where  the  assign- 
ments are  conflicting 41,  5006n 

in  action  by  assi^ee  of  insurance  policy 

for  reformation  and  enforcement. . . .  5006n 
assignor  of  account  as  collateral  security 
not  a  necessary  party  to  suit  brought 

against  debtor  by  assignee 41,  5006n 

assignor  of  part  of  a  claim  a  necessary 

party 41,  5006n 

in  action  by  assignee  of  right  to  commis- 
sions on  renewals,  conveyed  by  agent 

of  insurance  company 41,  5006n 

Assignment  does  not  defeat  or  impair  set- 
off or  counter-claim ^  4993,  6077 

Causes  of  action  assignable 21,  4993n 

Corporations,  order  of  court  against  assignee 

of 5677 

Dower,  assignment  of 5707  et  ieq. 

Evidence;   assignor  can  not  testify,  if  he 

could  not  as  a  party 5241 

party  can  not  testify  where  the  adverse 
party  claims  or  "defends  as  assignee, 

except,  etc 5242 

AMipimont  for  creditors- 
Limitation  of  action  on  bond  of  assignee. . .  4984 
Parties ;  right  of  action  passes  to  assignee . .  4993n 

substitution  of  assignee  as  plaintiff 4993n 

in  action  against  assignee  by  attaching 
creditors  of  firm,  firm  creditors  not 
necessary  parties 40,  500671 
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Aurfgnmant  for  anditon— Continued. 

Parties ;  where  one  of  makers  of  joint  note 

has  assigned 41,  25006n 

when  assignee  refuses  to  sue  for  property 
fraudulently  transferred,  creaitors 
may 22,  4993n 

Party  can  not  testify  where  adverse  party 

claims  as,  except,  etc % 5242 

Payment  of  dividend  by  assignee  not  part 

payment  within  meaning  of 4992n 

Asiigximont  of  errors— 498,  6713n 

Asiigximttit  of  homestead— See  Homestead 5438 

Assoelatton,  nninoorporated— 
All  members  proper  parties  defendant .  .49,  6006n 

Petition  in  action  on  account 79,  5060n 

Service  by  publication  in  actions  against 
unincorporated  companies  by  name 
can  not  DO  made, 5048n 

▲lylnm— 
Mandamus  does  not  lie  to  compel  super- 
intendent of  insane  asylum  to  take 

back  patient 514, 6741n 

Attacliment  a^aUuit  person- 
Arbitrators'  award,  for  disobedience  of . . . .  5610 

Garnishee,  a^gainst 5549 

in  proceedings  in  aid  of  execution 5468 

Injunction  for  disobedience  of 5581 

Judgment,  enforced  by,  when 5490 

Officer,  when 5599 

Witness,  against §§  5253,  5255 

requisites  of  order 5256 

Attacliment  against  property- 
Affidavit  for,  requisites 5522 

Bastard3^,  proceedings  in K  5632,  5636 

disposition  of  attached  property 5636 

grounds  of  attachment 5632 

order  of  attachment 5632 

service  of  complaint 5635 

by  publication 5634 

Before  debt  due 5565 

affidavit  for 5565 

'amount  must  be  specified  in  order 5567 
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AUaobment  against  property—Ocmttnued. 

bond  to  be  executed  before  order  issued.} 5568 
continuance  of  action  until  claims  due  . .  5569 
dismissal  of  action  if  attachment  refused.  5566 

granted  by  whom 5565 

founds  of 5564 

injunction  for  breach  of 5581 

officer    ne^gent,    attachment    against 

surety  w 5599 

Bond,  when  required  to  be  given 5523 

Disposition  of  attached  property 5544 

court  may  make  proper  orders  for  preser- 
vation of 5544 

receiver,  appointment  of 5539 

duties  and  powers  of 5540 

notice  of  appointment  of 5541 

report  of 5542 

sheriff  to  act  as,  when 5543 

who  are  not  eligible  as 5588 

sale  of  perishable  property  may  be  or- 
dered  5544 

Execution  and  return 5527 

appraisement  and  inventory 5528 

consignee's  lien  not  affected  by 5538 

delivery   of    property   to   person    with 

whom  found  when 5529 

different  attachments  by  same  officer 5535 

garnishee 85530-5534 

answer  and  examination  of,  when, 5532 

clerk  to  transmit  to  court 5533 

bound  from  time  of  service 5538 

effect  when  ^rnishee  is  public  officer.  5531 

service  of  wnt  on 235530,  5534 

inventory 5528 

lost  or  destroyed,  proceedings  when  prop- 
erty attached  is 5529 

order  of  execution,  when  several  orders 

of  attachment  issue 5527 

personal  property,  how  executed  upon. .  5528 

real  property,  how  executed  upon 5528 

return  form  of 5537 

service,  property  and  garnishee  bound 

from  time  of 5538 

sheriff  to  execute  the  order,  how 6528 
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Attachment  against  property— OmUinued. 

eubsequent  attachments,  how  made §5536 

Exemption  of  property  from JJ  5426,  5443 

General  provisions ..... .5560  ei  teq. 

additional    security,  when  plaintiff  re- 
quired to  cive 5561 

death  of  defendant  not  to  end  proceedings 

in 5560 

error  lies  from  order  discharging,  etc ... .  5563a 
exemption  from  attachment  to  head  of 

family  and  widow 5430 

motion  to  discharge  attachment 5562 

evidence  on  motion  to  discharge 5563 

for  new  trial  not  necessary  for  review.  5563a  n 
order  discharging  a  final  order. .......  5563an 

parties  defendant 41,  5006n 

petition  in  error  by  party  affected  by  order 

discharging,  etc 5563a 

administrator  or  executor  may  file 5563c 

time  for  filing 55636 

security,  plaintiff  may  be  required  to  give 

additional,  when 5561 

GroundB  for  proceedings  upon  attachment.  5521 

costs,  plaintiff  to  pay,  when 5552 

deliver^'  of  property,  how  enforced 5556 

discharge  of  attachment  by  undertaking,  5545 

garnishee,  effect  upon 5545 

vacation,  undertaking  may  be  given  in,  5546 
garnishee,  attachment  of  for  contempt. .  5549 

garnishee,  action  against,  by  plaintiff 5551 

answer  of ; 5547 

discharge  of 5553 

disposition  of  property  in  hands  of . . . .  5550 

judgment  against,  when 5553 

may  pay  money  unto  court  or  to  sheriff 

and  be  discharged 5548 

may  retain  property  on  giving  bond  . . .  5550 
interpleader    when    property    attached, 

claimed  by  third  person §g  5016,  5558 

judgment  for  defendant,  effect  of 5554 

for  plaintiff,  proceedings  after 5555 

priority,  questions  of  may  be  referred, 

when 5559 

sheriff  may  repossess  himself,  when. . .  5557 
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AUaehment  af  alnst  property— Con(tnu/d. 

substitution  of  plaintiff  in,  for  officer. . .  .{5018 

for  defendant,  when 5552 

third  person,  proceedings  when  property 

is  claimed  by ^  5016,  5558 

title  to  property  sold  under  attachment 
to  bona  fide  purchaser  unaffected  by 
proceedmgs  to  vacate  or  modify  judg- 
ment   5356 

AttacHmant  before  debt  due- 
Grounds  of 5564 

Affidavit  for 5565 

Bond  to  be  executed  before  order  issues . . .  5568 

By  whom  granted 5565 

Dismissal  of  action  if  attachment  refused. .  5566 
Continuance  of  action  until  claim  is  due. .  5569 
Operation  of  statute  not  restricted  to  con- 
tracts for  payment  of  money 5564n 

Order  must  specify  amount 5567 

Attacbment  bond- 
See  Attachment »  5523,  5529,  5568 

Attorney- 
Affidavit  may  be  made  by,  for  order  of  at- 
tachment  ??5522,  5565 

for  order  of  arrest  on  execution 5449 

for  order  of  arrest  before  judgment 5492 

for  order  of  delivery  in  replevin 5815 

for  service  on  garnishee 5530 

Answer  of,  for  person  in  prison 5078 

Arrest,  when  privileged  from 5457 

does  not  extend  to  crimes 5459 

Counter-claim  for  services  in  action    for 

moneys  received 126,  127,  5072 

Depositions  can  not  be  taken  by  attorney 

of  party 5271 

service  on,  of  notice  to  take 5273 

Duty  with  respect  to  struck  jury 5186 

Exemption  from  jury  service ??  5180,  5189/ 

Fees  recoverable  as  damages  in  assault  and 

battei-y 79,  5060n 

when   judgments  set   off  against   each 

other 129,  5075n 

when  judgment  affirmed  on  error 6712 

in  partition 5778 
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At(oni07—  Omtinued. 

in  proceedings  to  perpetuate  testimony.  .{5876 

mandamus  to  compel  payment  of 6741n 

on  affirmance  of  judgment  on  error 6712 

Jury,  duty  of  with  respect  to  struck  jury  . .  5186 

Motion,  service  of  notice  on 5125 

Party  in  proceedings  to  enjoin  judgment 

for  fraud,  when 41,  5006n 

when  not  a  necessary  i)arty  in  action  for 

damages  against  railroad  company.34,  6005n 
Pleadings  may  be  subscribed  and  verified 

by «5102,  5109 

Privilege  from  arrest 5457 

not  to  extend  to  crimes 5459 

Beceiver,  when  ineligible  as 5588 

Service  of  notice  on,  to  take  depositions. . .  5273 

of  notice  of  motion 5125 

Service  in  error  on 6713 

Warrant  of  attorney  to  confess  judgment 

to  be  produced  by 5324 

of  person  m  custody  to  be  witnessed  by.  5325 

Witness,  when  incompetent  as 5241 

when  competent 5241n 

Attorney  general- 
Actions  by 28,  4995n 

When  to  commence  action  of  quo  warranto.  6762 

upon  whose  relation 6763 

motion  by,  in 6793 

Auctioneer- 
May   sue    for    price   of    goods    sold    by 

him 27,  4995n 

Anditor  of  connty— 

Mandamus,  lies  against,  when 6741n 

Master  commissioner's  bond,  to  be  filed  in 

office  of 5220 

Struck  jury,  duty  as  to 5185 

Surety  of,  may  apply  to   be   discharged, 

when 5837 

notice  to  county  commissioners 5837 

duty  of  county  commissioners   in  such 

case 5838 

Tax,  when  court  may  direct  auditor  to  levy 
tax  failed  to  be  levied  by  proper 
bo?u^ , , Q757 
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Auditor  of  eovnty—  ConHnued. 

fees  for J6758 

oflScer  of  court  in  such  cases 6758 

party  defendant  in  action  to  enjoin  ill^al 

levy  of,  when 5849 

Auditor  of  state- 
When  and  in  what  cases  mandamus  lies 

against 6741» 

Award— 

See  Arbitbation  and  Award JJ  5601-6613 

Must  be  specially  pleaded  in  answer  .  .112,  5070» 
performance  of,  need  not  be  pleaded,.  112,  5070n 
BaU- 
Bastardy,  discharge  of  accused  in,  on  bail, 

proceedings  for 5619 

surrender  of  accused  in,  by  bail 5622 

Contempt,  proceedings  when  party  released 

on  bail  fails  to  appear 5647 

court  to  fix  amount  of  bail 5642 

right  of  person  charged  with,  to  bail. . . .  5642 

to  give  bond  to  satisfaction  of  clerk 5643 

Defendant  arrested  in  civil  action  before 

judgment,  bail  of .§?  5495,  5503 

allowance  of,  by  the  officer,  and  indorse- 
ment on  undertaking 5507 

amount,  how  reduced 5517 

motion  for  reduction  of,  and  affidavits.  5518 

arrest  of  defendant  bv  bail 5513 

deposit  of  money,  bail  may  be  substituted 

for 5515 

discharge  of  bail,  when 5516 

discharged  by  deposit  of  money  by  de- 
fendant, bail  is 5499 

exoneration  of  bail,  causes  for 5514 

insufficient  bail  liable  to  sheriff. 5510 

justification  of  bail,  manner  of 5506 

notice  of  justification 5505 

liability  of  bail,  how  fixed 5511 

liability  of  sheriff,  how  fixed 5509 

object  to  bail,  plaintiff  may 5504 

sheriff,  discharged,  how 5506 

liable  as  bail,  when 5508 

liability  of,  how  fixed . , 5509 
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BtJl—Continwd. 

stay  of  proceedings  against  bail,  and  dis- 
charge of  bail 35516 

surrender  of  defendant  a  discharge  of  bail  5512 

when  and  how  bail  taken 5503 

Habeas  corpus,  applicant  for,  let  to  bail. . .  5742 
Proceedings  when  party  released  on  bail 
fails  to  appear  in  contempt  proceed- 
ings  5647 

Right  of  person  charged  with  contempt  to.  5642 

amount,  court  to  fix 5642 

bond,  to  give  to  satisfaction  of  clerk 5643 

BaUoMiit— 

Bailee  may  sue  for  injury   to  race-horse 

while  under  his  charge 22,  4993n 

"  Consignee  may  sue  carrier  tor  loss  or  dam- 
age to  goods 22,  4993n 

Consignor  may  sue  for  recovery  of  goods 

lost  in  trarmtu 22,  4993n 

Lessee,  for  injury  to  sheep  during  term  of 

bailment 22,  4993n 

Bankraptqr— 

Right  of  action  passes  to  assignee 22,  4993 

Right  of  creditors  to  sue  when  assignee  re- 
fuses  22,  4993n 

How  pleaded  in  answer 112,  5070n 

Bar  docket—  * 

Clerk  to  prepare 5136 

Bastardy- 
Accused,  appearance  of,  recognizance  for, 

when ,. 5618 

bail,  proceedings  for  discharge  of  accused 

in  default  of  recognizance 5619 

defend,  to  be  permitted  to 5624 

surrender  of  accused  by  sureties 5622 

Amount  of  judgment  in,  court  may  modify, 

upon  death  of  child  after  judgment  5630 

Arrest,  complaint  and  warrant  for 5614 

Attachment,  order  of,  and  grounds  therefor.  5632 

personal  service  at  residence  5635 

proceedings  same  as  in  civil  actions 5633 

property  attached,  order  of  court  with  re- 
spect to 5636 

service  by  publication ....   , ,  5634 
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BaaltKr6j— Continued. 

Bond  to  answer  complaint 25616 

•    who  may  recover  on 5638 

Commitment  of  accused  to  jail  until  com- 
pliance with  order  of  court 5626 

Complaint  and  warrant  for  arrest 5614 

Compromise  and  bond 5617 

Continuance  in  common  pleas 5621 

effect  on  bond 5621 

Costs,  when  accused  to  pay 5626 

Death,  child,  after  jucfement,  court  may 

modify  amount 5630 

child,  effect  of  death  of,  if  mother  living.  5629 
mother  of,  effect  upon  prosecution,    if 

child  living 5628 

Examination  of  complainant 5615 

adjournment  of  examination 5616 

Failure  of  accused  to  appear,  proceedings 

on 5623 

Failure  of  officer  to  arrest,  transcript  to  be 

furnished  complainant 5631 

Forfeiture  of  recognizance 5623 

Insolvent  debtor,  when  putative  father  en- 
titled to  benefit  of  laws  relating  to. .  5627 
Justice  to  file  transcript  and  papers  with 

clerk 5620 

New  recognizance,  when  court  may  require.  5622 
Order  of  court  when  accused  adjudged  re- 
puted father 5626 

when  accused  committed  to  jail  until  com- 
pliance with  order 5626 

Prosecution  of  suit  bj^  persons  interested 

in  support  of  child 6637 

Recognized  for  appearance,  when  accused 

to  be 5618 

proceedings  for  discharge  on  bail,  in  de- 
fault of  recognizance 5619 

Support  of  child,  prosecution  of  suit  by  per- 
son interested  in 5637 

Surrender  of  accused  by  sureties 5622 

new  recognizance  on 5622 

Transcript  to  be  furnished  complainant  on 

failure  of  officer  to  arrest  ,....♦ §631 


INDKX.  567 

Battardy— Continued. 

Transcript,  justice  to  file  transcript  and  pa- 
pers with  clerk J6620 

Trial  in  court 5626 

Warrant  for  arrest  of  accused 5614 

Battery- 
limitation  of  action  for 49g3 

Bebalfofotlien— 

When  one  may  sue  or  defend  on  behalf  of 

others 5008 

when  not 5008n 

Beneflolary  ftmds— 

Exempt  from  execution 5427 

BeneYolent  aooieties— 
Certain  property  of,  exempt  from  execution.  5428 

Bid— See  Injunction 365,  5572n 

Mandamus 514,  6741n 

Billi  and  notes- 
Limitation  of  action 4980 

of  action  by  maker  of  note  to  cancel  it  for 

fraud 4982n 

Part  payment  of  joint  and  several  note  by  . 

one  of  several  makers 4992n 

Parties,  defendant 41,  5006n 

plaintiff 20,  4993n 

joinder  as  plaintiffs 34,  5005n 

Pleading,  answer 112,  5070n 

counter-claim 122, 5072n 

set-off 128,  5075n 

petition 80,  5060n 

pleading  under 5086 

Venue  of  action  against  maker,  acceptor, 

or  drawer 5038 

^lUofezceptiona— See  Ebeor.  Exceptions. 
Absence,  sickness,  death,  or  expiration  of 

term  of  trial  judge,  in  case  of 5301 

Allowance  of 5302 

must  appear  on  journal 241 ,  5302n 

date  of  allowance  should  be  shown  by 

the  bill. . . 241,  5302n 

mandamus  proper  remedy  to  compel.. 241,  5302n 
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BOl  of  •zeepUoiUI— Oon^ntied. 

time  01  presenting  for  allowance §5301 

Contents  of  bill  of  exceptions 236,  5301n 

affidavits 236,  5301n 

agreed  statement  of  facts 236,  5301n 

certificate  of  clerk 237,  5301n 

charge  of  court 237,  5301n 

depositions 237,  5301n 

evidence 237,  5301n 

exhibits 238,  6301n 

facts 238,  5301n 

papers 238,  6301n 

Circuit  court  rule xxvii 

Definition  of  exception 5297 

Evidence  of  party  or  witness  failing  to  ap- 
pear incorporated  in  may  be  read  on 

further  trial  of  case 5242a 

Filing  and  record 5302 

time  of  filing 241,  5302n 

record  conclusive  as  to  time  of  filing.. 241,  5302n 

Form  of  stating  exceptions 5299 

How  to  be  taken  when  facts  appear  of  record  5300 

Immaterial  exceptions 5303 

prejudice  must  be  shown 5303n 

In  what  cases  can  not  be  taken 5303n 

Recorded,  not  to  be  unless,  etc 5334 

Beferee,  on  trials  before 5216 

Signing  bill  of  exceptions 5302 

to  be  signed  by  a  majority  of  judges  com- 
posing court 5302 

though  record  does  not  show  they  were 

present  at  trial 240,  5302n 

disregarded  when  signed  by  one  of  three 

judges 240,  5302n 

Submission  of,  to  opposite  counsel,  when. .  5302 

Taking  of  exceptions 5300 

Time  within  which  bill  may  be  taken 5301 

absence  of  trial  judge  or  judges,  time  in 

case  of 5301 

Time  of  making  exceptions 5298 

Withdrawing  exceptions 5304 

BUI  of  exchange- 
Pleading  in  action  on 5066 

Copy  to  be  filed  with  pleading 5085 
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BiU  Of  lading- 
Limitation  of  action  on ii980n 

Consignor  named  in,  may  sue  for  injury  to 

goods 22,  4993n 

Bill  of  review— 

« 

To  review  decree  in  chancery 6735 

process  thereon    6736 

original  pai)ers  to  be  used  on  hearing. . . .  6737 
how  decree  in  circuit  court  may  be  stayed.  6738 
how  stayed  in  common  pleas 6739 

Petitition  in  error  in  nature  of 6740 

Board  of  education— 

Proceedings  by,  when  sureties  of  treasurer 

of  school  fund  apply  to  be  discharged.  5842 
Bobemian  newspaper- 
Publication  of  notice  of  judicial  sale  of 

lands  in 5394 

mistake  in,  does  not  affect  sale 5394 

mistake  of  publisher  disentitles  him  to 

compensation 5394 

Bona  ftde  purchaser- 

When  title  of,  unaffected  on  vacating  or 

modifying  judgment 5356 

Reversal  of   judement,  in   satisfaction  of 
which  lanas  are  sold,  does  not  defeat 

titleof 5409 

action  on 4994 

Bond- 
Appeal  bond 5227 

amendment  of 5233 

condition  of 5231 

penalty  of 5230 

when  court  to  fix  amount 5230 

time  of  filing 5227 

who  not  required  to  give §§  5228,  5706 

Arbitration  bond,  condition  of 5602 

to  set  forth  names  of  arbitrators 5602 

and  specify  time  and  place  for  hearing 

and  of  award 5603 

Arrest ;  bond  on,  by  plaintiff,  to  indemnify 
defendant  if  order  of  arrest  wrong- 
fully obtained 5493 
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Bond—  OmHnued. 

by  defendant,  when  arrested,  that  he  will 

be  amendable  to  process  of  court {5503 

Assignee,  limitation  of  action  on  bond  of. .  49S4 

Attachment,  before  debt  due 5568 

contempt,  bond  for  appearance  of  witness 

after  attachment  for 5253 

delivery  of  attached  property  to  person 

with  whom  found 5529 

discharge  of  attachment  b^  giving 5545 

garnishee,  liability  of,  disdiarged  by  . .  5545 

vacation,  bond  may  be  given  in 5546 

error  to  reverse  order  discharging  or  re- 
fusing to  discharge  attachment 55636 

executor  or  administrator  not  required  to 

give 5563c 

garnishee,  bond  by  to  retain  property  . . .  6550 

required  when 5523 

Bail  bond.    See  Bail 5503 

Bastardy,  attachment  in,  bond  not  required.  5633 

bond  in &  5616,  5617 

who  may  recover  on 5638 

Contempt,  bond  in  proceedings  for . .  §§  5642,  6643 

on  error  from  judgment , . . .  5649 

witness  attached  for,  bond  by 6253 

Custodian   of,  to   deliver  copv   to   party 

claiming  to  be  injured  when 4994 

Divorce  case,  bond  for  injunction  in. ..... .  5706 

Error  bond,  stay  of  execution  by — §?  6718,  6724 

approval  of 6719 

superseded  how  6722 

substitute  for 6720 

who  not  required  to  give 5563c  6721 

Execution,  by  plaintiff  in,  to  retain  prop- 
erty adjudged  to  belong  to  claimant.  5446 
by  defendant  in,  that  property  levied  on 

shall  be  forthcoming 5384 

condition  and  breach  of 5384 

by  judgment  debtor  in  proceedings  in  aid 
of,  that  he  will  attend  for  examinar 

tion 6474 

•  Executors  and  administrators  not  required 

to  give  bond  on  appeal 5228 
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Bond—  Continued. 

nor  in  proceedings  in  error }§  6721,  5563c 

limitation  of  action  on  bonds  of 4984 

Guardian,  limitation  of  action  on  bond  of.. .  4984 

Injunction  bond 5576 

application  for  further  security 5582 

in  divorce  proceedings,  to  prevent  husband 

from  disposing  of  property 5705 

Limitation  of  action  on 4984 

New  bond,  when  officers  may  be  required 

to  give g§5838, 5840-5842, 5844 

Parties  defendant  in  action  on 41, 5006n 

Parties  plaintiff;  action  on 4994 

when  action  may  be  brought  in  party's 

name 4994 

may  be  prosecuted  on  certified  copy  of. . .  4994 
judgment  for  one  delinquency  no  bar  to 

another  action 4994 

in  action  for  relief  against  judgment  on 

bond 34,  5005» 

in  action  on  assignee's  or  trustee's  bond 

under  ?6341  34,  5005n 

in  action  on  attachment  bond 34,  5005n 

Pleading;  statute  need  not  be  set  forth..80,  5060n 
no  consideration  need  be  averred  in  ac- 
tion on  statutory  bonds 80,  5060n 

sufficient  averment  of  approval 80,  5060n 

when  no  averment  of  demand  required, 

80,  5060n 
matter  constituting  breach  to  be  pointed 

out 81,  5060n 

Prison  bounds 5463 

Receiver's  bond 5589 

in  attachment ?§5539,  5543 

in  proceedings  in  aid  of  execution.    5474,  5485 

on  dissolution  of  corporation 5657 

Re-delivery  bond  for  goods  taken  on  execu- 
tion   5384 

Replevin  bond 5819 

to  be  returned  with  order 5819 

when  action  may  be  brought  on 5830 

by  defendant  for  return  of  property 5820 

liabOity  for  breach  of 5820 
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Bond— ConHnudd. 
Bestitution  bond,  by  defendant  in  error,  on 

removal  of  stay 26722 

Stay  of  execution,  bond  for 6718 

on  judgment  of  justice 6724 

Surety  on,  justification  of 4962 

qualifications  of 4953 

on  bond  of  executor,  etc.,  may  be  made 

party  to  judgment  against 5371 

Taxes,  illegal,  in  action  to  enjoin  collection 

of 5851 

Vendor's  bond,  on  action  for  purchase  money 

if  title  defective 5780 

Venue,  in  action  on  official  bonds 5025 

Watercraft  bond,  to  discharge  when  seized 

by  officer 5887 

Book  account- 
Party  may  testify  when  claim  or  defense  is 

found  on 5242 

Pleading  in  action  on 5086 


Admission  in  evidence  of  reports  of  adjudi* 

cated  cases 5244 

Books   to   be  kept  by  clerk  of  common 

pleas »4957,4962 

Copies  of  public  document  made  evidence 

how 5245 

Exempt  from  execution,  what  books  are, 

K5426,  5430 

Inspection  of,  by  master 5291 

Party  compelled  to  produce 5289 

entitled  to  inspection  and  copy 5290 

Witness  may  be  compelled  to  produce 5247 

Boundary- 
Appeal  in  case  of  disputed 200,  5226n 

Injunction.  365,  5672n 

Breach  of  promise  of  marrlaffo— 
Pleading  in  action  for 81, 113,  K  5060,  5070nn 


Court  rules .xxii,  zxx 

On  motion  for  leave  to  file  petition  in  error,     xxvi 
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Burden  of  proof- 
Rests  upon  party  holding  the  affirmative..  .26190n 

In  will  contests 5864 

When  defendant  justifies  in  assault  and 

battery 5190n 

Oaacellation— See  Rbscission  and  Cancellation. 

Capacity  to  sue— 
When  objection  for  want  of,  may  be  taken 

by  demurrer 5062 

when  by  answer 5064 

when  waived 5064 

Candidate-See  Mandamus  (I^ctUm) .514,  6741n 

Carrier— See  Common  Cabrieb. 

Cattte— See  Animal. 

Causes  of  action- 
Joinder  ol §§501&-5021 

Separately  stating  and  numbering . . .  .5061,  5071 
What  survive 4975 

Certainty- 
Required  in  pleading 5088 

Remedy  for  want  of 5088n 

in  mandamus 6747n 

Certlflcate— 

Of  authentication,  to  deposition 5279 

Of  officer,  to  depKMition 5280 

Of  officer,  to  verification  of  pleadines 5107 

Of  justice,  on  transcript  filed  in  the  com- 
mon pleas 5377 

Of  names  put  into  jury  wheel 51896(1) 

Certiorari— 
Writ  of,  abolished 6731 

Cestni  que  tnut-See  Trust. 

When  time  does  not  run  against H974n 

when  it  does 4974n 

Challenge- 
Causes  of  principal  challenge 2}  5176,  5189/ 

waiver  ot 5176n 

Challenge  to  array 5175 

objection  to,  not  received  after  challenge 

for  cause 5175n 

non-attendance  of  juror  not  ground  for. .  5175n 
misnomer 5175 
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CliaUenge—  ConHnued . 

Challeiige  to  the  favor 2?  5177,  5189/ 

prejudice        5177n 

partiality 5177n 

want  of  competent  knowlege  of  English 

language 5177n 

Peremptory  challenge §2  5177,  5189/ 

should  be  made  after  challenge  for  cause.  5177n 

Change  of  name- 
Names  which  may  be  changed 5852 

Proceeding  to  change  name  of  person 5853 

to  change  name  of  town,  village,  or  ham- 
let  5854 

to  change  name  of  corporation 5855 

copy  of  order  to  be  filed  and  publicar 

tion  made 5856 

effect  of 6857 

Olia&ge  of  venue— 

When  may  be  made 5032 

in  suits  by  or  against  corporations 5033 

in  actions  for  divorce  and  alimony 5704 

when  jud^e  interested 5032n 

application  for,  addressed  to  sound  dis- 
cretion of  court 5032n 

proof  required  for 5032n 

clerk  compellable  by  mandamus  to  act.  5032n 

Glumglng  cause  of  action- 
Amendment  will  not  be  allowed 5114n 

But  form  of  action  may  be  changed 5114n 

Charge  of  court— 
When  to  be  given 5190 

Charge  of  covat— ConHnued. 

When  to  be  reduced  to  writing J5190 

Written  charge  can  not  be  orally  qualified 

or  explained 6190 

to  be  taken  by  jurors  in  their  retirement.  6190 

returned  into  court 5190 

and  remain  on  file 6190 

What  charges  erroneous 186,  6190n 

when  judgment  will  be  reversed 186,  6190n 

when  judgment  will  not  be  reversed.  .186,  5190n 

When  considered  on  proceedings  in  error. . 

237,  6301n 
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OharM  of  eonri— Oonttnuof. 
When  entered  on  journal,  not  substitute  for 

bill  of  exceptions 237, 25301n 

bill  of  exceptions  must  set  forth  char^ 

excepted  to 237,  5301n 

when  exception  is  to  only  part  of  chaige. 

237,  5301n 

when  exceptions  to  be  taken 237,  5301n 

Charter— 
Frovisions  of,  prescribing  venue,  govern . . .  5029 
but  not  those  prescribing  manner,  etc.,  of 

service  on  railroad  corporation 5044 

When  certain  corporations  mav  surrender. .  5674 
proceedings  to  effect  surrender 5674 

Chattel  mortgage- 
Mortgagee  may  brins  replevin 5814 

after  condition  bn^en 581 4fi 

when  not  before 5814n 

against  buyer  at  sale  on  execution  against 

mortgagor 5814n 

Mortgagor  and  mortgagee  can  not  join  in 

replevin 5814n 

nor  owners  of  separate  mortgages  upon 

the  same  chattels 5814n 

Mortgagor  and  purchasers  of  fixtures  should 

be  joined  in  suit  by  mortgagee 46,  5006n 

Cliildren— See  Guardian,  Guardian  ad  litem. 
Custody  of,  in  cases  of  divorce  and  alimony.  5699n 
court  first  acquiring  jurisdiction  can  alone 

decree  as  to  custody  of 5699n 

jurisdiction  once  acquired  continues 5699n 

separate  action  for  maintenance  of  minor 

child 5696n 

Divorce  of  parents  effects  children,  how. 

a  5696,  5703 

Service  on 5047 

Statute  of  limitations  affecting  rights  of 

2§  4978,  4986 

When  incompetent  to  testify 5240 

Choses  in  action- 
Assignment  of 4993n 

right  of  assignee  of,  to  sue  in  his  own 

name 4993n 

When  subjected  to  payment  of  judgment..  5464n 
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Churcli— 
Partition  of  property  belonging  to  religious 

corporations J5775 

religious  societies 5776 

when  made,  and  effect  thereof 5777 

Sale  of  property  given  for  religious  use  ....  5812 
necessary  parties  to  the  proceeding 5813 

Cironlt  courts- 
Costs  on  appeal 5237 

Jurisdiction,  on  appeal xxxi,  5225 

in  error 6709 

in  habeas  corpus 5727 

in  mandamus 6742 

in  quo  warranto 6768 

Jury  for,  how  drawn 5168 

Mandate  to  common  pleas 5239 

Penalty  on  affirmance  of  judgment  in 6730 

Receiver,  may  be  appointed  by 5587 

Review,  bill  of ,  in 6738 

Revivor  of  judgment  rendered  in  remanded 

to  common  pleas  for  execution 5369 

Rules  of  practice  of xxviii-xxx 

Stay  of  execution  of  judgment  of 6718 

Stay  of  decree  of  on  bill  of  review 6738 

Vacation  or  modification  of  judgment  by. 

g§5354,  5365 
City— See  Municipal  Cobpobation. 

Ci^  ordinance- 
Must  be  specially  pleaded 6092n 

Not  judicially  noticed 5083n 

except  by  city  court 5092n 

City  solicitor- 
Actions  by 28,  4995n 

to  restrain  misapplication  of  city  funds.91,  5060n 
when  acting  on  behalf  of  tax-payers  .  .91,  5060n 

averments  of  petition 91,  5060n 

petition  need  not  be  signed  by  solicitor .  91,  5060n 

Civil  action- 
One  form  of  action  to  be  known  as 4971 

Designation  of  parties  in 4972 

dalinant  of  property- 
See  Occupying  Claimants ??  578^-5796 

Taken  on  attachment,  may  have  right  tried .  5558 
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Olaimant  of  provwty— Continued. 

on  execution {5445 

proceedings K  5445,  5446 

Olergyman— 

Exempt  from  jury  service ?J  5180,  5189/  . 

When  incompetent  as  a  witness 5241 

Oltrieal  errors— 

No  ground  of  error  until  acted  upon  in  the 

court  where  they  occurred 6728 

Rendering  judg^nent  prematurely  a  cleri- 
cal error 6729 

Vacation  or  modification  of  judgment  after 

term  for 6354 

when  to  be  corrected  by  motion 5357 

notice  to  adverse  party 5357n 

when  waived 5357n 

when  to  be  corrected  by  petition 5358 

Clerk  of  etrcnlt  court- 
Bond  on  appeal  amendment  or  renewal  of, 

to  be  approved  by 5233 

Certifies  orders  and  judgment  of  circuit  to 

common  pleas  court 5239 

Depositions  may  be  taken  by 5269 

commission  to  take  may  be  issued  by . . . .  5272 

Duties  of 4964 

Jury  duty,  with  respect  to  drawing 5168 

Mandate  to  common  pleas  to  be  issued  by .  5239 
Transcript  and    papers  on  appeal    to  be 

transmitted  to 5228 

Clerk  of  common  pleas- 
Action  commenced  by  filing  petition  in  of- 
fice of 5035 

Amercement  of,  for  not  paying  over  money .  5597 

Appeal  to  circuit  court,  duty  on 5228 

approval  of  undertaking  for 5227 

transcript  on  appeal  to  be  made  by 5235 

Appearance  docket,  entries  on,  by 4958 

names  of  parties,  etc 4958 

index  to 4957 

Appraisement  of  lands,  copy  of  to  be  depos- 
ited with 5390 

Arbitration,  process  in  to  be  issued  by 5604 

Arrest,  when  order  for,  to  be  made  by 5492 

Bar  docket,  to  prepare 5136 
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Clerk  of  common  plUM— Continued. 
Bastardy  proceedings,  bond  and  transcript 

in  to  be  filed  with S5619,  5620 

Bill  of  exceptions,  to  be  deposited  with  in 

case  of  judge's  absence 5301 

Books  to  be  kept  by K4957,  4962 

Certificate  to  probate  judge  of  filing  peti- 
tion to  contest  will 5860 

Dockets  to  be  kept  by 4957 

Depositions,  how  to  open 5276 

may  take 5269 

issues  commissions  to  take 5272 

Executions  to  issue 5372 

Execution  docket,  what  to  enter  on 5423 

index  to,  to  be  kept  by 5424 

Fees  for  transcribing  records 5336 

for  making  general  index. 5339a(l) 

in  proceedings  in  aid  of  execution 5489 

Files  and  preserves  papers 4960 

Garnishee  to  answer  before H  5467,  5532 

to  transmit  answer  to  proper  court 5533 

to  give  notice 5465 

Garnishment,  service  of  process  on,  effect  of.  5531 

Index  of  judgments,  to  keep 5339 

execution  docket 5424 

general  index  to  make 5339a(l) 

Indorses  papers  filed,  with  date  of  filing. . .  4961 
with  date  of  return  orders,  etc.,  for  provis- 
ional remedies 4961 

Judgment  on  verdict  to  be  entered  by .'326 

against  principal  and  surety,  duty  of. . . .  5419 
when  juc^ment  of  justice  affirmed  on  er- 
ror.    6732 

Jurors,  duty  with  respect  to  drawing  grand 

and  petit  jurors 5167 

for   special   term   of   common  pleas   or 

circuit  court 5168 
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CQerk  of  eommon  pleas— Continued. 

duty  upon  return  of  verdict  by  jury 5197 

Jury  wheel,  duty  with  respect  to-e?  51896(1),  5189d(l) 

custodian  of ?5189fe(l) 

Mandate  from  circuit  court  to  enter 5239 

Mistake,  etc.,  of,  when  not  ground  of  error.  6728 

Papers  to  be  filed  and  preserved  by 4960 

Penalty  against,  for  refusal  to  issue  writ  of 

habeas  corpus 5745 

Perpetuate  testimony,  petition  to,  to  be 

filed  with 5874 

Precipe  for  summons  to  be  filed  with 5036 

Proceedings  in  aid  of  execution,  when  to  file, 

etc 5487 

Proceedings  in  error,  to  issue  summons .  . .  6714 

furnish  transcript 6717 

take  undertaking 6718 

approve  of  undertaking 6719 

take  undertaking  in,  on  justice's  judg- 
ment    6724 

certify  affirmance  of  judgment  to  justice.  6732 

Process  of  court  to  be  issued  by 4959 

in  arbitrations 5604 

to  be  signed  by 4954 

*  Publication,  copy  of,  to  be  mailed  by  clerk.  5048 
Record  of  cause  to  be  made  by,  unless 

waived 5332 

of  orders  out  of  court  to  be  entered  in 

journal  by 4963 

completion  of,  by 5335 

Records  proceedings,  and  keeps  books  of 

court 4962 

Replevin,  issues  order  for  delivery,  when. .  5815 
when  order  of  delivery  in,  set  aside  at  his 

costs 5831 

Return  of  service  of  venire  to  be  made  to. .  5169 
Return  of  sheriflf  on  writ  of  execution  to  be 

recorded  by 5395 

To  perform  duties  enjoined  by  statute  and 

common  law 4965 

under  direction  of  court 4965 

Stay  qI  execution,  undertaking  for 6718 

approval  of 6718 
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Clark  of  eomiium  pleae— OtmimtMd. 

iu  justice's  court J  6724 

Summous,  to  issue,  etc 5037 

Summons  in  error,  to  issue  ....'.. 6714 

Sureties  of,  may  apply  to  be  discharged 5837 

duty  of  county  commissions  in  such  case.  5838 

Transcript,  on  appeal  to  circuit  court 5235 

Transcripts  of  justice's  judgments,  to  file 

and  docket 5377 

when  to  furnish  transcripts  on  error 6717 

Trial  docket,  to  make 5132 

and  copy  of  for  use  of  bar 5136 

entry  of  cases  after  docket  is  made  up. .  5135 
Venire,  return  of  service  to  be  made  to. . . .  5169 

Verdict,  must  be  filed  with 5201 

Verdict,  to  receive  and  read  to  jury 5197 

enter  on  journal *. 5201 

enter  jud^ent  on 5326 

Warrant  of  attorney  to  confess  judgment 

to  be  filed  with 5324 

Will,  to  certify  to  probate  judge  filing  of  pe- 
tition to  contest 5860 

Writs,  etc.,  on  precipe,  to  issue 4959 

dack  of  court —  .  - 

Action  commenced  by  filing  petition  with, 

etc 5035 

Amercement  of •  •  •.•  ^^'^ 

Appearance  docket,  entries  thereon,  their 

effect •  •  •  4958 

Appraisement  under  execution,  copy  de- 
posited with  clerk 5390 

Arrest,  issues  order  of,  when 5492 

Arrest,  privileged  from,  when gg  5457-5459 

Attachment,  order  of,  to  issue,  etc., 

5522-5526-5568 

Contest  of  will,  clerk  to  notify  probate  court 

of  petition  for §5860 

Depositions— commission  to  take  issues —  5272 

may  take 5269 

transmitted  to  clerk,  to  be  5276 

Divorce,  issuing  summons  in 5692 

Docket,  bar,  to  make ^  5136 

Docket,  trial,  to  make 5132 


Clerk  ot  coxa^— Continued. 

Duties  in  common  with  clerk  of  cothmon 

pleas §§4964-4965 

Execution,  issued  by 5372-5419 

Execution,  record  of  return  of  writ ?5395 

Filing  and  preservation  of  papers 4960 

(xarnishment,  effect  of  service  of  process  on 

clerk 5531 

General  provisions  as  to  duties  of  clerks —  4965 

Habeas  corpus— issues  writ 5731 

penalty  for  refusing  to  issue 5745 

record  of  proceedings  in 5751 

Homestead  of  debtor  in  execution  not  divis- 
ible, duties 5439 

Indorsement  of  filing  and  return  of  papers.  4961 

Injunction,  order  of,  duties 5577 

Injunction,  bond,  duties 5576 

Judgment  index,  to  keep 5339 

Jurors*  fees,  certified  by  clerk 6182 

Justice's  judgment  affirmed,  clerk's  duties..  6732 
Laws  as  to  common  pleas  clerk  apply  to  all 

clerks  of  courts  of  record 4964 

Mandamus,  duties  with  respect  to  writ 6747 

Mistake,  etc.,  of  clerk,  not  ground  for  error 

until 6728 

Mistakes  and  omissions  of,  bow  corrected 

after  term §§5,354-5^57 

Proceedings  in  aid  of  execution,  filing  with.  5487 

fees 5489 

Process,  orders,  etc.,  to  issue  on  precipe 4959 

Process,  to  be  signed  by  clerk ;  style,  etc.. ..  4954 
Property  of  clerk,  sold  without  valuation, 

when 5392 

Railroads,  garnishment  against,  duties  re- 

spectmg 5465 

Record  of  case,  by §§5332-5338 

Records,  lost  or  destroyed,  restoration,  etc., 

5339a(2)-5339e 
Records,    court    proceedings,    and    keeps 

books,  etc 4962 

Records,  orders  made  out  of  court 4963 

Redemption  by  judgment  debtor,  prior  to 

confirmation 5398a 
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Gtork  of  eofBOt— Continued. 
Replevin,  issues  order  for  delivery,  when...}  5815 
issuing  without  affidavit,  clerk's  liability, 

etc 5831 

Security  for  costs ;  duties  as  to 5340(1),  (2) 

Stay  of  execution,  duties  as  to  undertaking 

for «6718,6719 

Subpoenas,  issues,  etc 5246 

Summons,  to  be  issued  by ;  its  requisites.  5037 

precipe  for,  filing  with 5036 

Summons  in  error,  issues 6714 

Transcript  of  proceedings,  to  furnish 6717 

Verdict,  clerk  enters  judgment  on 5326 

Verdict,  duty  on  return  of,  by  jury.  .85197-5201 
Warrant  of  attorney  to  confess  judgment, 

to  be  filed  with 5324 

Water-craft;  summons  and  warrant  for 

seizure 5884 

Gl«rk  of  supremo  court- 
Cases  in  default  list  of,  to  be  delivered  by 

clerk  of  court  monthly 6711 

Depositions  may  be  taken  by 5269 

Record,  duty  of  clerk  with  respect  to  print- 
ing  6711 

Codo— 

Construction  of 4948 

Conunonoomont  of  action— 

When  action  deemed  commenced 4987 

When  attempt  equivalent  to ' 4988 

How  action  commenced 5035 

CkmuniBBlon— 

To  take  depositions 5272 

issued  by  clerk  under  seal  of  court 5272 

depositions    under,  must   be   taken  on 
written  interrogatories,  unless  parties 

otherwise  agree 5272 

Commissionors  of  county- 
Actions  by 28,  4995n 

Duty  of,  when  sureties  of  county  officers 

apply  to  be  discharged 5838 

Jury  wheel,  to  provide 174,  5189a 

Liability  of 4995n 
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CommlsBlonen  of  jvron- 

Appointment 174,  § 

for  Hamilton,  Franklin  and  Lucas  co's..  51896 
Oath  of,  selection  of  Jurors  by 174, 175,  51896 

Coiiiinitni6iit — 

Contempt,  of  witness  for K  5254r-5256 

Defendant  in  civil  action 5498 

Garnishee  of,  on  failure  to  appear,  etc 5468 

Habeas  corpus,  of  applicant  lor  writ  of 

» 5742-5743 

Injunction  may  be  ^iforced  by 5581 

Judgment  debtor,  of 5474 

Penalty  for  unlawful  recommitment 5747 

Common  eaxrler— 
Pleading  in  action  against,  by  passenger.81,  5060n 

for  carrying  past  station 81,  5060n 

charging  excessive  fare 81,  5060n 

refusal  to  carry 81,  5060n 

by  owner  for  loss  of  or  injury  to  goods.81,  5060n 
when  to  sue  on  contract,  and  when  in 

tort 81,  5060n 

Common  connts— 

In  action  for  goods  sold 94,  5060n 

services 95,  5060n 

Common  Interest- 
One  may  sue  or  defend  for  several  when 

the  question  is  of 5008 

Common  law- 
Actions  which  survive,  in  addition  to  those 

which  survive  at J  4975 

Clerk  to  perform  duties  enjoined  by 4965 

Of  other  state  or  country,  how  proved 5244 

Rule  of  construction  of  statutes  does  not  ap- 
ply to  code 4948 

Sheriff  to  perform  duties  enjoined  by 4970 

Common  pleas  court- 
Appeal  from  to  circuit  court ?J  5225,  5226 

Appointment  of  master  commissioners  by.  5219 
Award  of  arbitrators  to  be  filled  in  when . .  5608 

Change  of  venue 5032 

from  superior  court  to 5032 

Decree  of  proceedings  on,  how  stayed  on 

bill  of  review 6739 
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Common  pleas  ewat— Continued. 

Divorce,  may  be  granted  by §5689 

Error,  jurisaiction  in 6708 

Execution  against  person  by 5449 

Index  of  judgments  may  order  made 5339a(l) 

Injunction  may  be  granted  by 5573 

Jurisdiction  of,  original  and  appellate,  .xxxi 

in  error 6708 

in  habeas  corpus 5727 

in  mandamus 6742 

to  enjoin  illegal   levy  or  recover  back 

taxes 5848 

Jurors,  to  determine  number  to  be  selected.  5162 

how  drawn  for  special  term 5168 

when  may  order  special  venire 5172 

appointment  of  person  to  take  place  of 

officer  in  selecting 5188 

when  may  set  aside  whole  array 5175 

Jury  commissioner,  may  appoint ' 

in  certain  counties 51896(1) 

Lien  of  judgment  not  divested  when 5376 

transcripts  of  mayor's  and  justice's  judg- 
ments to  be  filed  in  to  constitute  a 

lien .?§5377,  5378 

Mandamus,  jurisdiction  in 6742 

Mandate  to  from  circuit  court 5239 

Master  commissioner  to  be  appointed  by . .  5219 
Name  of  corporation  may  be  changed  by . . 

??5853,  5857 

Receiver  may  be  appointed  by 5587 

Reversal  of  judgment,  proceedings  in 6726 

Revivor  of  judgment  of  circuit  court  re- 
manded U)  common  pleas  for  execu- 
tion   5369 

Special  master  may  be  appointed  by 5221 

Stay  of  execution  of  judgment  of 6718 

Vacation  or  modification  of  judgment  by. .  5354 
Will,  contest  of »  5858,  5866 

Compensatioii— See  Fees. 

Competency-See  Witness »  5240,  5242 
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Ooniilftliit — 
In  bastardy 26614 

must  state  that  complainant  is  unmarried.  5614n 

bond  to  answer,  on  adjournment 5616 

Compromise— See  Confession  of  Judgment,  Tender. 
In  bastardy  proceedings 5617 

Concealed  defendant- 
Attachment  against  property  of 5521 

in  bastardy  proceedings 5632 

Service  by  publication  on 5048 

Time  of  commencing  action  against 4989 

Concealment- 
Limitation  of  actions,  effect  of  concealment 

of  defendant  on ....  4989 

Property,  concealment  of,  when  ground  for 

arrest  before  judgment 5492 

attachment 5521 

execution  against  the  person 5448 

Conclusions  of  law- 
Must  not  be  pleaded 76,  5060n 

examples  of 76,  5060n 

Conditional  order— 

Revivor  of  action  by 5150 

by  whom  application  to  be  made 5151 

how  served 5152 

when  jjervice  may  be  made  by  publica- 
tion  5153 

Condition  precedent- 
Performance  of,  how  pleaded 5091 

Confession  of  Judgment— 

By  debtor,  personally  in  court 5321 

pleadings 5322 

enforcement  of  judgment 5323 

By  attorney,  warrant  of  attorney  to  be  pro- 
duced and  filed 5324 

how  warrant  of  attorney  for  person  in 

custody  executed 5325 

Offer  to  confess  judgment   before  action 

brought 5139 

out  of  court 5140 

in  court  for  part  of  amount  claimed. ....  5141 

or  part  of  causes  of  action 5141 

not  deemed  an  admission,  nor  to  affect 
trial 5142 
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Oonftsston  of  Judgment— Otmfinued. 

provisions  applicable  to  offer  by  plaintiff.}  5143 
Conflrmatloii  of  sale^ 

On  execution 5398 

appeal  from  order  of 539dn 

discretion  of  court  on  motion  for 5398n 

payment  of  judgment  preventfl 5398n 

Right  of  judgment  debtor  to  redeem  before.  5398a 

In  proceedings  in  aid  of  execution , .  5486 

In  action  to  sell  entailed  estates 5807 

On  partition 5766 

Gonseience— 
Oath  to  be  administered  in  any  form  bind- 
ing on 4950 

Ckmiideratlon— 
Must  be  pleaded  in  action  on  contract.  .76,  5060n 

exceptions 76,  5060n 

Failure  of,  to  be  pleaded  in  answer. . .  .114,  5O70n 

And  illegality  of 114,  5O70n 

When  want  of  may  be  shown  under  a  gen- 
eral denial 114,  5070n 

Variance  in  averment  of 230,  5295n 

Co]uiU;nor  and  conslinee— 

Actions  by  ( BaumerU) 22,  4993n 

Lien  of  consignee  not  affected  by  attach- 
ment   •. . .  5538 

Consistency— 

Required  in  pleading 75,  5060n 

construction  of  pleadings  containing  in- 
consistent statements 75,  5660n 

illustrations 75,  6060n 

remedy  for  inconsistency 75,  5060n 

Consolidation— 

Of  actions 5120 

Constable- 
Action  by 23,  4993n 

Arrest,  privilege  of,  from ?J  5457-^5459 

Debtor  arrested  may  be  released  by,  how. .  5452 
Garnishment,  effect  of  service  of  process 

on 5531 

Goods  and  chattels  levied  on  by,  claimed 

by  third  person 2}  5444-5446 

Notice  of  motion  may  be  served  by « .  5124 
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Constable— Oonefnued. 
Property  of,  when  to  be  sold  without  valu- 
ation  ?5392   . 

Subpoenas,  may  serve  and  how 5246-5249 

Sureties  of  may  apply  to  be  di8charged.5839-5843 

proceedings  by  council,  etc 5840-5844 

Witness,  attachment  of 5253,  5256 

Ck>nstitatioiial  law— 
Acts  relating;  to  sale  of  entailed  estates. . . .  5803n 

Acts  regulating  selection  of  jurors 5162n 

Law  providing  for  imprisonment  in  bastar- 
dy proceedings 5626n 

Construction— 

Of  code 4948 

Of  pleadings 5096 

Of  special  provisions  .  . .'. 4956 

Of  statutes  in  derogation  of  common  law . .  4948 

Constmctlve  notlco— 
When  notice  of  lis  pendens  is 5055 

Constmetive  service — See  Service. 

Affidavit  necessary  before ?§5048,  5049 

Attachment  in  bastardy  proceedings,  con- 
structive service  on 5034 

Commenced,  when  action  deemed,  by 4987 

Complete,  when  service  deemed 5051 

Divorce  and  alimony,  in  action  for 5693 

Judgment  rendered  on,  may  be  opened, 

when R5354, 5365 

New  trial  after  term,  constructive  service 

on  petition  for 5309 

Notice  by  publication  to  take  depositions. .  5274 

Publication,  how  made 5050 

Quo  warranto,  constructive  service  in .... .  6771 

Revive  action,  on  proceedings  to 5153 

Service  by  publication,  when 5048 

deemed  complete,  when 5051 

proof  of 5051 

Unknown  heirs,  etc.,  service  on,  how  made.  5053 
Contempt- 
Accused  entitled  to  be  heard,  when 5641 

Acts  considered  contempt  of  court 5640 

Appeal ;  proceedings  not  appealable 5649n 

Arbitrator,  refusal  to  appear  before,  pun- 
ishable as 5605 
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Contempt—  CorUintied. 
Attached  property,  enforcement  of  deliv- 
ery of,  by  proceedings  as  for 2  5556 

Award  of  arbitrators  other  than  for  the 
payment  of  money,  refusal  to  obey, 

punishable  as 5610 

Bail — bond  to  be  given  to  satisfaction  of 

sheriff  or  clerk 5643 

proceedings  when  bail  forfeited 5647 

right  of  accused  to 5642 

Deposit  of  money  or  thing,  contempt  by  dis- 
obedience of  order  to 5593 

Discbarge  of  prisoner  by  court 5648 

Enforcement  of  delivering  of  attached  prop- 
erty by  proceedings  as  for 5556 

Execution— contempt  by  purchaser  of  real 

propert3r  sold  on 5397 

proceedmgs  in  aid  of,  contempt  in 5481 

Garnishee,  attachment  of  as  for  contempt, 

upon  failure  to  answer 5549 

Heard,  accused  entitled  to  be,  when 5641 

Imprisonment  till  order  obeyed 5646 

Injunction,  disobedience  of  order  of,  pun- 
ished as 5581 

Judgment  in  contempt,  reviewable  on  error.  5649 

stay  of  execution  of 4649 

Jurors,  contempt  by  neglect  or  refusal  to 

serve K  5178,  5189i 

Mandate  requires  lower  court  to  punish.. .  5640 
Proceedings  in  aid  of  execution,  contempt 

in .^ 5481 

Provisions  as  to  contempt  in,  in  sections 

5639  to  5650  apply,  when 5650 

Punishment,  if  found  guilty 5645 

Purchaser  of  real  estate,  sold  on  execution, 

contempt  by 5397 

Quo   warranto,   contempt   by    defendant 

in 6779,  6783 

Belease  of  prisoner  by  court 5648 

Summary  punishment  of  what  contempts. .  5639 

Trial  by  the  court 5644 

What  acts  are  contempts  of  court 5640 

Witness,  contempt  by 5252 
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Contempt— Con^nued. 

attachment  against  witness J  5253 

proceedings  and  punishment  of,  in  courts 

of  record 6254 

proceedings  on  arrest 5256 

release  of  imprisoned  witness,  how  pro- 
cured   6255 

Contest  of  wfll-See  Will K6858,  5866 

Continnance— 

Amendment  of  pleading,  after 5117 

Attachment  before  debt  due,  continuance 

of  action 5569 

Bastardy  proceeding,  in  common  pleas 5621 

of   examination  of   complainant  before 

justice 5616 

Costs,  in  discretion  of  court 5347 

Discretion,  of  coui;^  as  to  application  for .. .  5117 
Habeas  corpus,  on  application  for  writ  of. .  5740 
Offer  to  confess  judgment,  no  ground  for.. .  5142 

Proceedings  in  aid  of  execution,  of 5478 

Struck  jury  continued  with  case 5189 

Contract- 
Competency  of  party  to  testify  as  to ?5242 

Corporations,  contracts  of,  how  discharged 

on  dissolution 5664 

Divorce,  fraudulent  contract  ground  for 5689 

Foreign  corporation,  debtor  demand  arising 
upon  contract  ground  for  attachment 

against 5621 

Interpleader  and  actions  upon 6016 

Joinder  of  actions  upon 5019 

Jury  may  be  waived  in  certain  actions  aris- 
ing on 5204 

Limitation  of  action  on,  when  in  writing. . .  4980 

when  not  in  writing 4981 

effect  of  new  promise,  etc.,  in  writing  up- 
on statute  of 4992 

Pleading  in  action  on 5096 

of  conditions  precedent 5091 

counter-claim 5072 

variance  and  failure  of  proof %  6295,  5296 

Real  contracts,  actions  to  complete 5797-5802 
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specific  performance  of,  where  actions  to 

be  brought 25024 

Tender  in  action  on 85137,  5138 

ContrllmtliLg  members— 
Of  military  companies,  exempt  from  jury 
service 51892 

Contribution— See  Surety. 

Controyersy— 

Right  of  court  to  determine,  when  proper 

parties  before  it 5013 

Submission  of  without  action 5207 

Submission  of  to  arbitration 5601 

Conyenlon— 
Arrest  before  judgment  when  ground  for. .  5492 

Attachment,  when  ground  for 5521 

Execution  against  the  person,  ground  for. .  5448 
Pleading 82, 114,  5060,  5070 

Conyeyance— 

Confirmation  of  sale,  when  officer  .order  to 

make  conveyance  on 5398 

effect  of  deed 5402 

recitals  in  deed 5401 

Dissolution  of  corporation,  conveyance  of 

property  on §5677 

pending  action  for,  void 5661 

Entailed  estates,  conveyance  in  actions  to 

sell 5807 

Errors  in  deed  of  wife,  how  corrected 5872 

Judgment  to  operate  as,  when 5318 

Limitations,  application  of  statute  to  action 

by  vendee  to  obtain 4974 

Master  commissioner  may  make  conveyance 

when ....  5399 

sheriff  mav  act  as  and  for  master  when . .  5400 
Partition,  wnen  sheriff  to  make  deed  in. 

»5761,  5763,  5766 
when  successor  of  sheriff  may  execute. . .  5769 
Specific  performance  of  real  contract,  con- 
veyance on  judgment  for §§  5799,  5801 

Successor  of   sheriff  may  make  deed  for 

land,  sold  by  predecessor .5407 
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Ooparcdnem— 

Actions  by  one  against  another J  5774 

Partition  may  be  compelled  to  make 5754 

OOMT— 

Account,  or  written  instrument,  when  copv 
of  to  be  attached  to  and  filed  with 
pleading H  5085,  5086 

Appraisement  of  land  on  execution,  copy 

of  to  be  deposited  with  clerk 5390 

Arrest,  copy  of  order  of,  to  be  delivered  to 

debtor  when  arreste<l 5497 

copy  of  affidavit  accompanies  order  of. 

?§5495,  5497 

Attachment,  copy  of  order  of  left  w^here. . .  5528 

Award,  copy  of  to  be  given  to  partv  in  in- 
terest  ' 5607 

Bond,  action  on  may  be  brought  on  certified 

copy 4994 

Books  and  documents,  copy  of,  how  ob- 
tained   5290 

Corporation,  copv  of  order  to  change  name 

of,  to  be  filed  with  whom 5856 

published  how 5856 

Divorce  cases,  copy  of  petition  in,  served 

on  defendant §§  5692.  5693 

Entailed  estate,  petition  for  sale  of,  copy  ot 

will,  deed,  etc.,  must  be  set  fortn  in .  5804 

Garnishment,  copy  of  order  of,  left  where. 

§?5530,  5536 

Judgment,  copy  of  filed  in  other  counties 

operates  as  lis  pendens  when 5056 

Laws  of  other  state,  printed  copies  of,  made 

competent  evidence 5244 

Lost  or  destroyed  record,  copy  of  used  in 

restoring '. 5339a(2) 

Pleading,  copy  of  substituted  for  lost 5084 

copy  of  instrument  to  be  filed  with,  when.  5085 
copy  of  instrument,  pleading  by 5086 

Public  documents,  how  copies  of  certain 

made  competent  evidence 5245 

Receiver's  appointment,  copy  of  notice  of 

in  attax;nment 5541 

Replevin,  service  of  copy  of  writ  of  on  de- 
fendant    5818 
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Copy—  CorUinved. 

Subpoena,  may  be  served  by  copy  how S5249 

Summons,  how  copy  of,  used  in  service 5042 

Written  instrument,  pleading  by  copy  of. .  5086 

copy  of  to  be  filed  with  pleading  when  . .  5085 

copy  of,  how  obtained 5292 

Cox«m«r— 

Arrest,  privilege  of  from J§  5457-5459 

Attachment  for  witness  issued  to. .  .S|  5253,  5256 
Garnishment,  effect  of  service  of  process  on.  5531 
Jury,  when  coroner  may  summon.  .J?  5174,  5189^ 
Mail,  not  to  forward  money  by 5422 

may  return  what  executions  by 5421 

Notice  of  motion  to  be  served  by  when 5124 

Process  when  directed  to 4967 

Property  of,  may  be  sold  without  appraise- 
ment when 5392 

Subpoena,  may  serve 5246 

Sureties  of,  may  apply  to  be  dischar||;ed 5837 

duty  of  county  commissioners  in  such 

cases 5838 

Corporation— 

Change  of  name,  proceedings K  5855-5857 

Change  of  venue  in  actions  by  or  against. .  5083 

Dissolution  of  corporations ?  5650  et  seq. 

abatement  of  action  by  or  against,  not 

caused  by  dissolution 5679 

action  by  or  against  dissolved  corpora- 
tion may  be  in  corporate  name.??  5683-5684 

affidavit  attached  to  petition  for 5653 

contingent  engagements  of  corporation, 

how  discharged 5664 

directors — at  time  of  dissolution,  to  settle 

affairs  of  corporation 5675 

when  the  last  board  of  directors  is 
without  a  quorum,  power  of  remain- 
ing directors 5676 

when  majority  of    directors,  trustees,  • 

etc. ,  may  petition  for  dissolution ....  5651 
when  majority  of,  may  surrender  charter  5674 

distribution  by  receiver,  how  made 5667 

dividend  may  be  made  by  receiver,  when.  5668 
error  upon  judgments,  may  be  prosecuted 

for  or  against  dissolved  corporation..  5686 
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Corporation—  Contiwied. 

hearing  before  master  or  referee {56^ 

report  of  mafiter  or  referee 5656 

judgment  for  dissolution— appointment 

of  receiver  on 5656 

enforcement  of  judgments  for  or  against 

dissolved  corporation. 6680 

rendered,  when 6666 

notice  of  pendency  of  petition. .   6654 

petition  for — affidavit  attached  to  petition.  6663 
by  majority  of  directors,  trustees,  etc. ..  6651 
by  stockholders  representing  one-third 

of  stock 6661 

by  stockholders  owning  one-fifth   of 
stock  of   mining  or  manufacturing 

corporation 5673 

contents  of  petition .25652 

notice  of  pendency  of  petition 5654 

petition  for  power  to  appoint  additional 

trustees,  etc 5677 

receiver's  account  to  court 6670 

act  on  order  of  court,  receiver  to 6669 

apppointment  of 5666 

assets  shall  be  collected  by 6662 

bond  of 6657 

comoensation  of 5665 

diviaend  may  be  made  by»  when 5668 

duties  of  receiver 6660 

further  duties 5672 

meeting  of  creditors,  to  be  cidlcd  by. . .  5663 

notice  of  appointment  of 6660 

powers  of 5658 

report  of  referee  on  receiver's  accounts  5671 
retain  money  for  certain  purposes,  re^ 

ceiver  to 6666 

subscription,  unpaid,  shall  be  collected. 

by 5659 

who  may  be  appointed 6657 

reference  of  receiver's  account 5670 

revivor  of  judgments  for  or  against  dis- 
solved corporation 5686 

surrender  of  cnarter,  by  certain  corpora- 
tions   5674 
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ChnponttlOll— Oontintied. 

title  to  real  estate  to  pass  to  tmsteesy  on.}  5681 
transfers,  etc.,  pending  action  for  dissolu- 
tion, void 5661 

trastees  to  settle  affairs  of  corporation. . .  5687 

appointment  of,  by  directors 5687 

duties  and  removal  of 5688 

liable  for  breach  of  trust 5682 

petition   for  power  to  appoint   addi- 
tional   5677 

quo  warranto;  trustees  appointed  on 
judgment  dissolving  corporation  in 

quo  warranto  proce^ings. .  • §6781 

succeed  to  rights  of  predecessors 6678 

Garnishee  in  attsu;hment,  corporation  may 

be  made 5530 

Garnishment,  service  of  process  of  on 5534 

Interrogatories  in  pleading  answer  of  cor- 
poration   5099 

Pleading,  corporate  existence 76,  5060 

how  pleading  verified 5102 

Quo  warranto ;  when  may  be  commenced 

against  (See  Quo  Wabbanto) 6761 

Receiver  of  dissolved §25587,  5656-5658 

Security  for  costs  may  be  given  by,  when. .  .5340(1) 

Service  on. 4988,  4991,  6044 

foreign 5046 

incorporated  river  transportation   com- 
pany  5044 

insurance  company 5045 

publication,  service  by,  when 5048 

railroad  company §§4988,  4991,  5044 

when  officers,  agents,  etc.,  are  non-resi- 
dents  5052a 

Trustees  to  settle  affairs  of §§5687-5688 

Venue  of  action  against  domestic 5026 

foreign 5030 

insurance  company §§5026, 5030 

mining  companies 5026 

railroad  and  stage  companies 5027 

turnpike  companies 5028 

when  charter  prescribes  place. . , 5029 

change  of  venue  in  case  of 5033 

Verification  of  pleading 5102 
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Advertisement  of,  sale  of  landS)  expense  of 

publishing 85393 

Amendment  after  demurrer  filed  on  pay- 
ment of ...  5112 

costs  on,  when  demurrer  sustained 5116 

without,  in  case  of  variance 5295 

Appeal  to  circuit  court,  costs  on 5237 

Assault,  assault  and  battery,  when  recovery 

less  than  five  dollars 5349 

Attached  property,  cost  of  keeping 5644 

where  orders  of  attachment  issue  to  differ- 
ent counties 5525 

of  ^mishee  in  attachment.  .§§5548,  5551-5563 

satisfaction  of,  in  attachment 6566 

Bastardy,  when  accused  adjudged  reputed 

father 5626 

on  discharge  of  accused  after  compro- 
mise   5617 

Bounty  for  soldiers 5340  (2) 

Corporation  plaintiff,  when   insolvent   to 

furnish  security  for 5340  (1) 

Counsel  fees  taxed  as,  on  error 6712 

Counter-claim,  when  costs  not  recoverable 

in  subsequent  suit  on 5073 

Criminal  conversation,  when  recovery  less 

than  five  dollars 5349 

Defendant  to  recover,  when 6360 

disclaiming  recovers 5346 

Discovery,  action  for 5293 

Discretion  of  court  as  to  awarding 6361 

Dismissal  without  prejudice,  costs  of  com- 
pleting record 6338 

Dismissal  for  want  of  security  for  costs ....  5341 

with  costs,  for  want  of  prosecution 5313 

without  prejudice  to  new  action 6314 

Document,  when  opposite  party  to  pay  ex- 
pense of  proving 6288 

Dower,  costs  in  action  for. 6718 

Error  for  court  to  charge  as  to 5349n 

costs  on  error 6727 

attorney's  fees 6712 

from  justice's  court ??  6732-6733 
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Costo—  Continued. 
False  imprisonment,  when  recovery  lees 

than  five  dollars S5349 

Fees  of  referee  part  of 5218 

.    Final  order,  oraer  for  payment  of,  pending 

case,  not 489, 6707n 

Garnishee  in  attachment  to  pay,  when. . . .  5548 

in  action  against 5551 

when  plaintiff  to  pay 5552 

Guardian  ad  litem,  compensation  of  to  he 

taxed  in 5001 

Habeas  corpus,  costs  of  writ  of ??  5744,  5753 

Homestead,  of  re-appraising 5439 

Informer,  when  to  pay 5345 

Insolvent,  corporation  to  furnish  security 

for 5340 

and  insolvent  next  friend 4999 

Instrument,    when    several    actions    are 

brought  on  the  same 5352 

Interest  on,  when  plaintiff  may  recover. . .  5348a 
Jail  fees  part  of  costs  on  arrest  before  judg- 
ment   5519 

Jurisdiction  necessary  to  render  judgment 

for 5348n 

but  not  on  error,  when 5348n 

Justice  of  peace,  in  action  against,  for  mis* 

conduct 5349 

when  judgment  less  than  one  hundred 

dollars,  and  justice  had  jurisdiction..  5349 
Libel  and  slander,  when  recovery  less  than 

five  dollars 5349 

Lost  records,  of  restoring 5339e 

Malicious  prosecution,  when  recovery  less 

than  ^\e  dollars 5349 

Mandamus,  when  adjudged  against  relator.  6755 

Motions,  costs  on 5347 

Next  friend  liable  for 4999 

security  for,  when  next  friend  insolvent.  4999 
Non-resident  plaintiff  to  give  security  for. .  5340 
becoming  non-resfdent  t o  gi ve  securi ty  for.  5342 
Nuisance,  when  recovery  less    than    five 

dollars ,., 5349 
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Ooits—  Continued . 

Offer  to  confess  judgment  before  action, 

costs  on ^  §5139 

out  of  court 5140 

in  court,  for  part  of  amount  or  part  of 

causes 5141 

Opposite  party,  when  to  pay.  expense  of 

proving  paper 5288 

Partition,  costs  in 5778 

Partnership,  suing  by  company  name,  to 

give  security  for ??5340  (1),  5340  (2) 

Plaintiff  to  recover,  when 5348 

when  not 5349 

when  to  give  security  for 5340  (1),  5340  (2) 

Pleading,  ming  supplemental 5119 

Printing  record  in  error  cases 6711 

Proceedings,  in  aid  of  execution ?§5469, 5489 

to  perpetuate  testimony 5879 

in  error §?6712, 6727 

Quo  warranto,  judgment  for,  in 6784 

when  relator  may  recover 6774 

Receiver  of  corporation  may  retain  money 

to  recover,  when 5666 

Referee,  fees  of,  part  of 5218 

Replevin,  when  plaintiff  fails  to  prosecute, 

etc 5824 

when  order  of  delivery  set  aside  at  clerk's 

costs 5831 

order  of  delivery,  only  one  to  be  taxed 

in 5828 

of  keeping  property  sold 5820a 

Security  for,  when  plaintiff  to  give 5340  (1)  (2) 

additional  security,  when  required 5343 

deposit  with  clerk  as  security  for 5340  (1)  (2) 

dismissal  of  action  for  want  of 5341 

when  next  friend  insolvent 4999 

if  plaintiff  becomes  non-resident 5342 

when  judgment  rendered  against  surety 

for 5344 

Seduction,  when  recovery  less  than  five 

dollars 5349 

Service  by  publication,  when  judgment  on, 

opened .....,....,...,.,,.  535^ 
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Coitl—  Continued. 
Several   actions,  brought  on  same  instru- 
ment   §5352 

Set-off,  *when  not  recoverable  in  subsequent 

suit  on 5073 

Struck  jury,  costs  of 5189 

Submission  of  controversy  without  action. .  5209 
Substitution  of  plaintiff  in  execution  for 

officer 5018 

Summons  to  another  county 5353 

Supplemental  pleading,  on  filing 5119 

Surety  for,  when  judgment  rendered  against.  5344 

qualification  and  obligation  of 5340  (1)  (2) 

on  application  for  discharge . .  g?  5338, 5842,  5844 
Tender  of  money,  etc.,  before  suit.  .§§  5137,  5138 
Transcript  of  justices  or  mayors,  of  filing. .  5377 
Waiver  of,  by  failure  to  set  up  counter- 
claim, etc 5073 

Watercraft,  in  proceedings  against 5889 

When  several  actions  are  brought  on  same 

instrument. 5352 

Co-tenant- 
Action  for  rents  and  profits  by 5774 

Appeal  in  such  action 5774n 

Council- 
Mandamus  against  to  compel  tax  levy 6757 

Members    of,  to  act   in  selection   of   jur- 
ors   ?§  5163-5166 

Sureties  of  constable  or  marshal  may  apply 

to,  to  be  discharged 5839 

proceedings  in  such  case 5840 

Coimsel.  See  Attobnby. 
Name  to  be  entered  on  appearance  docket.  4958 

Counter-claim- 
Account,  etc.,  to  be  attached  to,  when 5085 

Affirmative  relief  granted  on 5329 

Answer  may  contain 5070 

different  counter-claims 5071 

Assignment  not  to  impair g§  4993,  5077 

Connected  with    the  "subject  of  the  ac- 
tion,"  121,  5072n 

Costs,  when  not  recoverable  in  subsequent 

suit  pn , , , ,  5073 
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Ooimter-61alm— ConMfMied. 

CrosB  demands  deemed  satisfied,  when. . .  .{5077 
Damages  on,  may  be  liquidated  or  unliqui- 
dated   121,  6072n 

Death  of  party  not  to  impair,  when 5077 

Definition 5072 

Demands  must  be  mutual 121,  5072n 

and  existing 121,  5072n 

Demurrer  to 5067-5069 

Dismissal  of  action  not  to  defeat 5315 

nor  failure  of  plaintiff  to  appear 5315 

Injunction  on,  by  defendant 5586 

Judgment  when,  exceeds  plaintiff's  claim.  5329 
Jury  should  deduct  amount  admitted. .  122,  5072n 
May  be  of  legal  or  equitable  defense.  .121,  5072n 
May  be  referred  to  master  in  equity  case .  122,  5072n 

Must  be  specially  pleaded 121,  5072n 

Pleading  in  action  on  account,  etc 5086 

Proceeding  when  new  party  necessary  to 

decision  on 5074 

Vendee  by,  in  action  for  purchase  money. .  5780 

Waiver  of  objections  on 122,  5072n 

When,  may  become  subject  of   separate 

action 129,  5089 

Counter-claims  in  particular  cases : 

Account 122,  5072n 

Assessment 12^,  5072n 

Bills  and  notes 122,  5072n 

Contract 123,  5072n 

Conversion 123,  5072n 

Executor  and  administrator 123,  5072n 

Fraud 123,  5072n 

Husband  and  wife 123,  5072n 

Inn-keeper 123,  5072n 

Joint  and  several  liability 123,  5072n 

Landlord  and  tenant 124,  5072n 

Mortgage 124,  5072n 

Partnership 125,  5072n 

Real  property;   ejectment;   partition;  ac- 
tion for  purchase  money;  to  quiet 

title;  waste 125, 126,  5072n 

Replevin 126,  5072n 

Sales 126,  5072n 
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Services 126,  }5072n 

Stockholder 127,  5072» 

Suretyship 127,  5072» 

Tort...... 127,  5072n 

Usury 127,  5072n 


In  which  actions  to  be  brought 85022^5031 

Comatj  aadtlor— See  Auditor  op  County. 

Osvatgr  eommlsiloiiers— See  Comm  isbionebs  or  County. 

CdUMlbw  soUcttor — 

Actions  by 28,  4995n 

Oawttf  trMsarer— See  Treasurer. 
Cooris— See  Suprbme  Court,  Circuit  Court, 
Common     Pleas     Court,    Superior 
Court   of   Cincinnati,   Justice   op 
THE  Peace. 

Jurisdiction  of xxxi 

Rules  of xix-  xxx 

Trial  by ..«5127-5309 

Comiaiit— 

See  Counter-Claim  (Beal  Property) . . .  .125,  5072n 

Action  on  breach  of 83,  5060n 

Orsdltor's  wn— See  Proceedings  in  Aid  of  Execution. 
CMmlnal  eonyenation— 

Costs  in  action  for ^^^ 

Criminal  prosecution— 
Complete   record  of  when,  need   not  be 

m^e 5337 

Pleading,  verification  of  in  civil  action 5110 

not  to  be  used  in •••.••:•  ^^^" 

verification  not  required  when  admission 

of  fact  would  subject  party  to 5i(M 

Orots-domands— 
When  deemed  compensated  in  case  of  as- 

eignment  or  death ^'' 

Orosi-pstltlon— 

Answer  demanding  affirmative  relief  is 5069 

Appeal  from  judgment  on,  in  equity. .  .200,  5226n 

Demurrer  to  reply  to 5059n 

In  action  for  divorce,  husband  may  file 5702 

wife  may  file,  for  alimony 5702 
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Cr08f-l>etitlon->  Continued. 

Incumbrances  in  action  for  dower  presented 

by §5709 

May  consist  of  statement  of  purely  affirma- 
tive matter 5059n 

Time  for  filing. 5097 

Gore  of  erronp- 
Action  to  correct  certain  errors,  defects,  and 
omissions  in  instruments  or  proceed- 
ings   5868 

venue  of  action 5869 

service,  how  made 5870 

judgment  and  its  effect 5871 

Errors  in  deed  by  wife  corrected 5872 

Intention  of  parties,  when  court  must  give 

effect  to 5867 

Curtesy— 

Abolishment  of  estate  by 419,  5707n 

Entailed  estates,  provisions  relating  to  sale, 

not  to  extend  to 5803 

Cuyahoga  eonnty— See  Jury. 
County  commissioners  of,  to  provide  jury- 
wheel  5189a 

Selection  of  jurors  in 5189& 

Struck  jury,  repeal  of  law  as  to 5185n 

Damages- 
Allegation  of  amount  of,  when  not  taken  as 

true 5081 

Appeal  when  for  delay  merely 5238 

Arrest  before  judgment,  of  bond  on 5493 

Assault  and  battery,  in  action  for 79,  5060n 

Attachment,  wrongful,  for 5523 

Bail  adjudged  insufficient,  liable  to  sheriff 

for 5510 

Breach  of  promise  of  marriage,  in  action 

for .81,  5060n 

Corporation,  against  officer  of,  ousted 6790 

dissolved  against  officer  of,  for  failure  to 

deliver  money 6783 

Default,  how  assessed  on 5320 

Error,  on  affirming  judgment  on 6712 

Injunction,  bond,  to  pay,  on 5576 

Jomder  of  actions 5019 

Libel  and  slander,  in  action  for 76,  5060n 
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l>BJDMg»B—CkmHnued. 

Malicious  prosecation 76,  35060n 

Mandamus,  what  may  be  recovered  in 6753 

recovery  of,  a  bar  to  further  action 6754 

New  trial  for  excessive,  or  smallness  of. 

§§5305,  5306 

Pleading 76,  5060n 

Quo  warranto  against  person  ousted  from 

office  by 6778 

Replevin §§  5819,  5820,  5825,  5826 

when  action  in  majr  proceed  as  for 5827 

clerk  and  plaintiff  liable  in  damages  if 

writ  issued  without  affidavit 5831 

Seduction,  in  action  for 95,  5060n 

Trespass,  in  action  for 77,  5060n 

Water  craft,  when  action  commenced  against 

without  probable  cause 5888 

liability  for  what  damages  a  lien  on 5880 

Witness,  for  failure  to  appear 5254 

Date— 
Variance  as  to 231,  5295n 

Death— 
Abatement,  of  one  of  several  plaintiffs  or 

defendants §§5146-5147 

of  plain tifff  in  action  for  dower 5145 

what  actions  abate  by  death  of  party 5144 

what  actions  do  not  abate 4975 

Attachment,  death  of  defendant  in 5560 

Bail  exonerated  by  death  of  defendant 5514 

Bastardy  proceedings,   effect  of   death  of 

mother  or  child  in §§562^-5630 

Bill  of  exceptions,  how  signed  in  case  of 

death  of  trial  jud^ 5301 

Counterclaim,  set  off,  right  of,  not  impaired 

by..; 5077 

Debtor,  under  arrest,  death  of  no  satisfac- 

ti6n  of  judgment 5454 

Party,  effect  of  death  of,  after  testifying 

orally 52^-5242a 

Revivor  of  judgment  after  death  of  party. . .  5369 

Survival  of  causes  of  action  after 4975 

Vacation  of  judgment,  death  of  party  be- 
fore judgment  ground  for 5354 
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Deatll—  Continued. 
Witness,  death  of  ground  for  use  of  deposi- 
tion  {6265 

when  oral  testimony  may  be  proved  on 

further  trial 5242a 

Wrongful,  attachment  founded  on  against 

foreign  corporation  or  non-resident. .  5521 
precedence  of  action  for  damages  on  in 

supreme  court xxi 

Debt- 
Attachment  before  debt  due J?  5564-5570 

Fraudulently  contracting,  ground  for  arrest 

or  attachment §?  5448, 5492, 5521 

Detitor— (/Sp«  Execution;  Judgment  Debtor.) 

Arrest  of,  for  fraud §§5491-^20 

discharge  of,  from 5499 

Attachment,  property  of 5621 

Confession  of  juoj^ent  by }}  5321-5326 

Examination  of,  m  proceedings  in  aid  of 

execution 8§  5472-5489 

Oeoeit— 

Action  for,  survives 4975 

Pleading  in  action,  for 84,  5060n 

Decree  In  cliaacery— 

How  reviewed 6734 

Billofreview 6735 

process  thereon 6736 

original  papers  to  be  used 6737 

How  decree  in  circuit  court  may  be  stayed.  6738 
in  common  pleas 6739 

Petition  in  error  in  nature  of  bill  of  review.  6740 

Deeds- 
Contract  for  land,  deed  in  action  to  com- 
plete  K5799-5801 

by  administrators,  etc 5801 

by  survivors  of  vendors,  etc 5799 

Corporation  by  trustees  of,  in  dissolution . .  5681 

Entailed  estates,  deed  in  action  to  sell 5807 

Errors  in  deed  by  wife,  corrected  how 5872 

Execution,  order  to  make  deed  to  purchasers 

of  real  estate  sold  on 6398 
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Deeds— OmMniiai. 

Partition,  deed  in H5761, 5766 

Sheriff,  master,  etc,  by,  effect  of {5402 

recitals  in 5401 

successor  may  make  for  land  sold  by  pre- 
decessor  f 5407 

De&vlt— 

Amount   indorsed  on  summons  to  limit 

judgment  on 5037 

Books  and  writing,  judgment  by  default  on 

failure  of  defendant  to  produce 5289 

Damages,  how  assessed  on .' . . .  5320 

Interrogatories,    answers    to   enforced  by 

means  oi  judgment  by  default: 5101 

Judgment   for   portion  of  claim  not  dis- 
puted  5320 

in  mandamus 6750 

when  may  be  entered 5133 

Supreme  court,  list  of  cases  in  default  in. . .  6711 

Defects- 
Action  to  correct  certain 5868 

Deed  of  wife,  how  defects  in  corrected 5872 

Disregarded  in  instrument  in  writing  when..  5867 

Demurrer,  defect  of  parties  ground  of 5062 

Immaterial,  what  are 5115 

Verdict,  correction  of  formal  defects  in ... .  5199 

Deftonaant-(See  Parties.) 
Adjudication     of     counterclaim,    though 

plaintiff  dismisses  action 5315 

Answer  of §25070-5071 

Arrest  of,  in  civil  action,  before  judgment, 

when §?  5491-5492 

Attachment  against,  ground  for 5521 

Attachment,  defendant  in,  may  move  for 

additional  security 5561 

Bail,  exonnerated  by  death  of. 5514 

Confession  of  judgment  by ??  5140-5141 

Costs  allowed,  of  course,  to,  when 5350 

disclaimer  by,  costs  on 5346 

shall  pay  costs,  when 5348 

Croes- petition    against   co-defendant   or 

plaintiff «5059,  5071 
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Defendant—  Continued. 

Death  of,  exonerates  bail 5514 

Definition  of 4972 

Demurrer  by S5062-5067 

Different  defenses  may  be  stated  b^ 5071 

Divorce  cases,  notice  to  defendant  in.Jg  5692, 5693 
Entailed  estates,  defendant  in  action  to  sell.  5804 

Infant  must  defend,  how 5003 

Injunction  may  be  obtained  by,  when.. . .     5586 
Insane  person,  when  may  be  made  a  de- 
fendant   5007 

Interpleader^  affidavit  of,  for 5016 

Interrogatories,   defendant   may  be   com- 
pelled to  answer 5101 

Joinder  of  defendants 5006 

of  parties  severally  liable  on  the  same  in- 
strument   5009 

when  party  refusing  to  join  as  plaintiff 

made  a  defendant 5007 

Judgment — against  one  or  more 5311 

and  at  different  times 5312 

in  favor  of 5329 

offer  to  confess ^  5140, 6141 

Judicial  sale,  balance  of  money  realized  by, 

to  be  paid  to 5408 

Mandamus,  defendants  in.    (See  MandamuB,) 

Minor  defendants,  served,  how 5047 

Name  to  be  indexed  at  commencement  of 

suit 4958 

Non-resident  defendant,  service  on,  by  pub- 
lication, when 5048 

Notice  to,  of  amended  petition 5111 

One  or  more  mav  defend  for  all,  when 5008 

Partition,  defendants  in 5756 

Plaintiff  in  execution  may  be  substituted 

as,  in  suit  against  officer 5018 

Procedure,  when  defendants  not  all  served.  5054 

Quo  warranto,  defendants  in 6767 

Real  actions,  answer  of  defendant  in 5782 

Remedy  of  defendant  who  has  directed  ex- 
ecution to  be  levied  on  property  not 

subject  to  execution 6414 

Replevin  m,  may  except  to  sureties  in 5823 
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Dtfendant— Ocmtfrnceei. 

Security  for  costs,  when  defendant   may 

move  for  additional 5343 

Service  on,  by  publication,  when 25048 

Statement  of  defense,  on  trial,  to  jury 5190 

Statute  of  limitations,  how  affected  by  ab- 
sence of,  from  state,  concealment,  etc.  4989 

Surrender  of,  discharges  bail 5512 

Voluntary  appearance   of,   equivalent   to 

service 5043 

Wife  may  defend  for  herself  and  her  hus- 
band   4997 

Defonse— 

Assignment  does  not  impair  right  of  coun- 
ter-claim, etc 4993 

Bastardy  proceedings,  defense  in 5624 

Contempt,  defense  of  person  accused  of . . . .  5641 
Different  defenses  may  be  set  forth  in  an- 
swer  2§5071,  5782 

Each  to  be  separately  stated  and  numbered.  5071 

Infant,  of •. 5003 

Insane  person,  of 5000 

New  matter  constituting,  to  be  set  forth  in 

answer 5070 

Partial  may  be  pleaded 5071n 

Deflnite— 
Court  may  require  pleading  to  be  made 5088 

Delivery  of  property— 
Defendant,  by,  when  property  claimed  by 

third  party 5016 

Execution,  person  arrested  in,  discharged 

by 5452 

Order  of  court  directing  may  be  enforced 

by 2§  5593,  6779 

Replevin,  aflfidavit  for  order  for 5815 

how  order  executed 5818 

when  returnable 5817 

Demand— 

Admission  of  document,  for §?  5288,  5292 

Copy  and  inspection  of  document,  to  be  in 

writing 5290 


Dtniaild—  OonHnued. 

Cross-demands,  when  deemed  compensated  {5077 

Pleading 77,  5060n 

{Bailment)y    79;     {Bills    and    noUt),    80; 
{B<md),  80;   {Guaranty),  S6. 
Demurrer- 
Abandonment  or  withdrawal  of 101,  5062n 

Amendment  after  filing 5112 

after  sustaining 5116 

Answer,  to 5068 

to,  demanding  relief 5069 

of  co-defendant 5080 

Answer  or  reply  after  oyemiling 5113 

Causes  of  to  petition 5062 

another  action  pending 102 

defect  of  parties 103 

jurisdiction  of  court 101 

le^al  capacity  to  sue 101 

misjoinder  of  parties  plaintiff 102 

petition  does  not  contain  fact,  etc  ...... .     104 

several  causes  of  action  improperly  joined    103 
Defendant  may  demur  to  part  and  answer 

to  part 5066 

Evidence,  to,  not  sanctioned 100,  5062n 

Final  judgment  may  be  rendered  on..  .101,  5062n 

General  demurrer  to  petition 100,  5062n 

Hearing  of 5134 

Interrogatories  in  pleading,  to 5099 

Joint  demurrer  by  several  defendants.  .100,  5062f» 

Mandamus,  in K6748,  6749 

Misjoinder  of  causes,  for 5065 

Petition,  causes  of  demurrer  to 5062 

Quo  warranto,  iu 6772 

Reply,  to 5067 

Rule  days  for  filing 5097 

Set  off,  to , 5068 

Specific,  when  must  be 6063 

Subscribed  by  party  or  attorney,  must  be. .  5102 

Time  for  filing 5097 

may  be  extended 5098 

Waiver  of 100,  5062n 

When  and  in  what  cases  demurrer  will  not 

He 100,  5062n 


eo8 

DenUHSee  Ahbwkb. 
Answer  to  contain  general  or  apedfic 25078 

D«P«rtiiie~See  Reply 5079 

DOMSlt— 

Bail,  deposit  in  lien  of 5499 

to  be  paid  into  court 5500 

court  to  control 5501 

releases  bail 5499 

sheriff  and  sureties  liable  for 5502 

substitution  of  bail  for  deposit 5515 

Error,  in  lieu  of  bond  in 6720 

Garnishee  may  pay  to  court  or  sheriff 5548 

Order  of  court  concerning,  how  enforced. . .  5593 

Property  of,  claimed  by  third  person 5016 

of  property  in  hands  of  trustee  and  sub- 
ject of  litigation 5592 

Redemption  of  land,  by  deposit  of  amount 

for  which  execution  was  issued 5398a 

Security  for  costs,  in  lieu  of 5340 

Deposition- 
Cases  in  which  deposition  may  be  used. 

a  5265,  5278 

Certificate  of  authentication 5279 

Certificate  of  officer 5280 

Clerk  of  common  pleas  may  take 5209 

Commission,  special  may  issue,  to  take. . . .  5270 

Commission  to  take 5272 

Defined 5262 

Death  of  party,  effect  of  offering  deposition.  5242 

Exceptions  to  be  filed  in  writing 5284 

court  to  decide  before  trial 5286 

must  be  filed  before  trial 5285 

Fees  for  taking 5283 

Filed  when 5282 

Foreign  suit,  in 5268 

Judges  may  take gj  5269,  5270 

Justices  of  the  peace  may  take 5269,  5270 

New  trial,  may  be  used  on  application  for.  5308 

Notice  to  take,  publication  of 5274 

requisites  and  service 5273 

Officers  authorized  to  take 5269 

out  of  state 5270 

who  can  not  take 5271 
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Deposition— OonMntiAi. 

Opened,  when J6276 

Perpetuate  testimony,  proceedings  to . ; . . . .  5873 

petition  for 5874 

order  lor  examination 5875 

cross-interrogatories 5876 

taking^  and  filing 5877 

approval,  effect 5878 

costs,  applicant  to  pay 5879 

Probate  judge  may  take 5269 

Read,  when  may  be 5281 

Referee,  taken  by  may  be  used  as  a  deposi- 
tion  5267 

Refusal  to  sign,  how  witness  punished  for.  5252 

Sealed  up  and  transmitted  by  clerk    5276 

Service  of  notice  to  take 5273 

Subpoena  on  taking 5248 

Testimony  may  be  taken  by 5261 

Time  at  which  to  be  taken 5266 

Who  can  not  take 5271 

Who  may  take  out  of  state 5270 

Witness  not  compelled  to  go  out  of  county 

to  give 5250 

in  case  of  chanee  of  venue 5250 

refusal  to  sign,  how  witness  punished  for,  5262 

Witness,  of,  in  prison 5257 

custody  of  during  taking 5258 

Written  by  whom 5275 

Deiraty— 

Duties  of  ministerial  officer  may  be  per- 
formed by 4949 

Description— 
Of  real  property  in  action  to  recover  pos- 
session  5095 

Variance  as  to  matters  of  must  mislead  to 

be  material 231,  5295n 

Destroyed  Record- 
Restoration  of ??5339a(2),  53396 

cost  of  restoration 5339« 

evidence  to  effect  restoration 5339c 

proceedings  in  error  or  appeal 5339d 

Devisee- 
Party  shall  not  testify  when  adverse  party 

claims  as  vendee  or  assignee  of 5241 
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Deviiee    Continued. 

Heal  contract  of  decedent,  may  compel  com- 
pletion of S58Q2 

Revivor  of  what  action  against 5156 

Service  upon  unknown  who  is  a  necesBary 

party 5053 

Will,  party  to  action,  to  contest 5859 

Dimlntttioii  of  record- 
How  suggested 6731n 

Diubility- 
Of  infant,  insane,  etc. 

22  4978, 4986, 4989, 5363. 5368,  5866 
action  may  proceed  by  or  against  suc- 
cessors  : 5012 

Proceedings  in  error,  on 6723 

Disobargo— 
Arrest  after  judgment,  discharge  from. 

?§  5452,  5455, 5456,  5461,  5520 
before  judgment. 

§§5455,  5456,  5461,  5499,  5503,  5520 

Attachment,  on  motion  of  defendant 5562 

petition  in  error  to  reverse,  etc.,  order  to 

discharge 5563a-5563c 

undertaking  by ^ 5546 

Bail,  discharge  oi,  when 5516 


large 

ty    Ofp 


Contempt,  of  person  committed  to  jail  for..  5648 

Habeas  corpus,  of  prisoner  by §§5741,  5742 

Jury,  of,  after  veraict 5199 

before  verdict 5195 

retrial  after  dischaige 5196 

Sureties  of  public  officers,  discharge  of. 

§§  5837-5844 

Watercraft,  discharge  of  by  giving  bond.. ..  5857 

Witness  committed  to  jail  for  contempt . . .  5255 

DlBclaimor- 

By  defendant,  costs  on 5346 

Discontinuance-See  Dismissal. 

Discovery- 
Action  for 6293 

Discretion  of  court- 
Amendment,  as  to  allowance  or  refusal  of. 

137,  6114n 
Costs,  as  to  awarding 535I 

Error  does  not  lie,  unless  grossly  abused. 

497,  6713« 
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DiunliMl — 

Absence  of  proper  parties,  for 2  5013 

Appeal  to  circuit  court  on  failure  to  change 

or  renew  bond 6223 

Attachment,  on  refusal  to  grant  order  of. . .  5566 
Defendant  may  have  claim  adjudicated,  not- 
withstanding, when 5315 

Infant,  of,  when  not  for  his  benefit 4998 

Interrogatories,  answers  to,  enforced  by... .  5101 

Petition,  of,  for  want  of  prosecution 5313 

Prejudice,  when  without JJ  5314,  5566 

record  not  necessary 5337 

except  on  request 5338 

Revivor,  for  want  of »5159,  5160 

Security  for  costs,  for  want  of 5341,  5343 

DUobedienc^— 
Contempt  of  court,  of  writ,  process,  etc.,  is .  5640 
Habeas  corpus,  of  writ  of,  how  punished. . .  5746 

Injunction  of,  how  punished 5581 

Proceedings  in  aid  of  execution,  of  order  of 

court  in  5481 

Subpoena,  of 5252 

Distribution- 
Entailed  estates,  of  proceeds  of  sale  of 5808 

Partition,  of  proceeas  of  sale  in 5767 

Beceiver  of  dissolved  corporation,  of  money 

in  hands  of 5667 

Divorce  and  alimony— 

Admissions 5697 

Alimony,  application  for,  pending  suit. . . .  5701 

cross-petition  for 5702 

grounds  for 5702 

petition  for  alimony  alone,  proceedings 

on 6703 

Answer,  hearing,  and  judgment 5696 

Appeal  may  be  taken  from  what  orders.  . .  6706 

Causes  for  allowance  of  alimony 5702 

for  which  divorce  may  be  granted 5689 

Children,  legitimacy  of,  unaflected 5696 

Copy  of  petition  to  be  served  on  defendant.  5692 

Heanl,  when  cause  may  be 6694 

Hearing ', 5695 
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DiTOXM  and  niimOJlJ— Continued. 

Husband's  aggression,  rights  of  wife  when 

divorce  granted  for {5699 

dower  in  husband's  estate 5699 

restoration  of  former  name 5699 

when  husband  has  no  property 5699 

Injunction  to  prevent  disposing  of  prop- 
erty  §§5701,  5705 

Jud^ent 5695 

Legitimacy  of  children  unaffected 5696 

Marriage,  evidence  of « 5698 

Notice  by  publication  when   defendant's 

residence  unknown 5693 

Petition,  copy  of,  to  be  served  on  defend- 
ant   5692 

where  must  be  filed 5690 

Residence,  of  plaintiff  in  state,  how  long. .  5690 
of  wife,  not  to  be  affected  by  that  of  hus- 
band  : 5691 

unknown,  notice  by  publication,  when 

residence  is 5693 

Service,  when  defendant  resident  of  state. .  5692 
copy  of  petition  to  be  served  on  defend- 
ant   5692 

Testimony,  competency  and  relevancy  of 

testimony 5697 

of  party  must  be  supported 5697 

Venue,  of  actions  for 5690 

when  change  of,  allowed 5704 

Verification  of  pleadings  unnecessarv 6697 

Wife's  aggression,  rights  of  husband,  when 

divorce  granted  for 5700 

Dooket— 
Appearance  docket,  what  to  be  entered  on.  4958 
case  in  all  its  stages  to  bear  appearance 

docket  number 5132 

Bar  docket,  when  clerk  to  make 5136 

Bastardy  proceedings,  entry  on  docket  in.  5617 

Clerk  to  keep,  what  dockets 4957 

Execution  docket,  index  to 5424 

what  clerk  to  enter  on 5423 

clerk  to  record  returns  on  execution  in . .  5395 

Trial  docket,  when  clerk  to  make 5132 

cases  to  be  heard  in  the  order  in  which 

they  stand  on 6134 
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Doekttt— Otmfjfificd. 

cases,  how  placed  on,  when  issnes  made 

during  term 2  5135 

proceedings  when  order  for  sale  issued  in 

case  not  on 5425 

what  cases  shall  not  be  placed  on 5132 

when  petition  for  new  trial  to  be  placed 

on 5309 

when  case  may  be  redocketed 5132 

when  action  may  be  stricken  from 5160 

Doeuments— 

Admission  and  inspection  of {{5288-^293 

Party  entitled  to  inspection  and  copy  of. . .  5290 
When  court  to  appomt  master  to  inspect. .  5291 

I>ogs— Action  for  injuries  by 79,  5060n 

Domumt  Judgment- 
Lien,  ceases  to  be,  when 5380 

Revivor  of 5367 

when  party  dies  after  judgment. 5369 

surety  may  revive  in  his  own  name,  when.  5836 
time  withm  which  must  be  revived 5368 

Dower- 
Action  for 5146 

death  of  plaintiff  does  not  abate 5145 

Assignment  of  by  heir 5707 

by  commissioners 5712 

duty  of  sheriff  as  to 5712 

effect  on  minor  heirs,  of  collusive. .. .   ...  5717 

proceedings  on  return  of 5713 

proceedings  when  estate  consists  of  timber 

or  unimproved  lands 5714a 

revivor  when  plaintiff  dies  before 5711 

when  estate  is  indivisible 5714 

Costs,  who  to  pay 5718 

Divorce  for  wife's  aggression  bars 5700 

dower  on  divorce  for  husband's  aggres- 
sion   5699 

Election  of,  widow  or  widower  to  be  en- 
dowed out  of  proceeds  of  sale 5719 

guardian  of  insane  person  may  elect 5721 

release  of  dower  to  purchaser.' 5720 
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Dawn—ConHnued. 

Entailed  estate,  provicdonB  relating  to  rest 

to  extend  to {5803 

Execation  to  issue  for  possession  of  dower 

assigned ' 5713 

Exemptions,  dower  not  impaired  by  provi- 
sions relating  to 5443 

Improvement  excluded  in  estimating  yearly 

value 5716 

Incumbrances  may  be  presented  by  cross 

petition 5709 

Insane  person,  dower  of,  how  barred 5725 

guardian  of,  may  elect  for 5721 

I>etition  to  discharge  land  of  dower  of 5722 

appraisement 5723 

proceedings  on  report 5724 

how  real  estate  of,  conveyed  free  from 

dower 5725a 

Lands  situated  in  different  counties,  pro- 
ceeding   5110 

Partition,  commissioners,  in  to  assign 5771 

dower  in  estate 5770 

Pendency  of  action,  dower  during 5715 

Petition  for 5708 

Bevivor  of  action  when  plaintiff  dies  before 

assignment 5711 

Drurmen— 

What  property  of,  exempt  from  execution.  5431 

DnmkennetB— 

When  habitual,  cause  for  divorce  and  ali- 
mony  85689,  5702 

Duty— 

Allegations  of,  legal  conclusions 76,  5060n 

BamingB— 

What  exempt  from  execution 5430,  5483 

SJeetment— 

Parties  in, 23,  4993n 

may  have  benefit  of  occupyingclaiman  t  law  5785 

joinder  of  parties 42,  5006n 

Pleading,  answer 5782 

what  may  be   shown    under   a  general 

denial Ill,  5070n 

what  may  be  set  up  bylway  of  counter- 

claim^  (Becd  Property) 125,  5072n 
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meetment—  Continued. 

petition : 86781 

by  tenant  in  common  against  co-tenant  5783 
Recovery,  when   right  terminates  during 

action 5784 

Election— 

Of  party,  when  one  cause  of  action  is  set 

forth  in  several  counts  506ln 

or  inconsistent  defenses  pleaded 110,  6070n 

when  court  will  not  compel 6061n 

Of  party  in  partition  to  take  estate 5762 

terms  of  payment 5763 

sale  when  parties  do  not  elect 5764 

Of  widow  to  be  endowed  out  of  proceeds  of 

sales 5719 

by  answer  a  release  of   dower  to  pur- 
chaser   5720 

guardian  of  insane  widow  or  widower  may 
elect  for  her 6721 

Elections- 
Mandamus  in  cases  of 514,  6741n 

Electors- 
Privilege  of,  from  arrest 5457 

not  to  extend  to  crime 5459 

Entailed  estates,  etc— 

Action  to  sell 5803 

parties  plaintiff - 5803 

parties  defendant 5804 

petition,  requisites  of 5804 

Lease  of  such  estates 5811 

Religious  use,  sale  of  property  given  for. .. .  5812 

necessary  parties 5813 

Sale,  order  for  and  effect  of 5805 

sale  may  be  had  by  consent   5806 

report  and  confirmation  of  sale  and  deed.  5807 

how  proceeds  of  sale  disposed  of 5808 

how  proceeds  may  be  invested 5809 

who  to  receive  income  and  pay  taxes  and 

expenses 6810 

Error- 
Assignment  of 498, 6713n 

AttCMchment,  petition  in  error  for  order  dis- 

charging  or  refusing  to  discharge. . . .  5263a 
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Ermt—ConHnued, 

Bill  of  exceptions J^  5301-5304 

Bill  of  review 6736 

process  thereon 6736 

original  papers  to  be  used 6737 

stay  of  decree  in  circuit  court 6738 

in  common  pleas 6739 

petition  in  error  in  nature  of 6740 

Bond  for 6718 

approval  of 6719 

substitute  for 6720 

who  need  not  give 6721 

restitution  bond 6722 

Contempt  of  court,  judgment  for  review- 
able  5649 

Contest  of  will,  error  in , 5766 

Costs  on 6727 

Decree  in  chancery,  how  reviewed 6734 

Deposition,  error  to  ruling  on  exceptions 

to,  when  waived 5287 

Dissolved  corporation,  error  in  judgment 

for  or  against 5686 

Final  order  defined 6707 

Habeas  corpus,  to  proceedings  on  writ  of. . .  5751 

Immaterial,  and  to  be  disregarded 5115 

Injunction,  during  pendency  of  case  on. . . .  5573 
Instrument  and  proceedings,  what  errors  in 

will  be  disregarded 5867 

Justice,  proceedings  after  affirmance  or  re- 
versal of  judgment  of 6732,  6733 

Judjgment  by  confession  operates  as  release.  5323 

Jurisdiction  of  circuit  court,  in 6709 

of  common  pleas 6708 

of  superior  court  of  Cincinnati 491, 

of  sui)reme  court 6710 

Limitation  of  time  for  prosecution  of 6723 

Lost  or  destroyed  records,  proceeedings  in 

error 5339d 

Mandate  to  lower  court  and  proceedings 

thereon 6726 

Mistake  of  clerk  when  not  ground  for  re- 
versal   6728 

J^ew  trial,  what  errors  ^ound  for , , ,  5305 
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errors  of  law *...|5305 

error  in  amount  of  verdict 5305 

Parties  in 496,  671dn 

Penalty,  affirmance  on,  by  circuic  court. . . .  6730 

su])reme  court  shall  assess,  when 6712 

Petition  in  error 6713 

leave  to  file  in  supreme  court 6710 

transcript,  etc.,  must  be  filed  with 6716 

in  nature  of  bill  of  review 6740 

from  order  discharging  or  refusing  to  dis- 
charge attachment 5563a 

administrator  or  executor  may  file. . . .  5563c 

bond  to  be  given 55636 

time  f or  fil  i  n^ 55636 

Premature  rendition  of  judgment,  a  clerical 

error 6729 

Record  in  supreme  court  to  be  printed 6711 

Reversal  of  judgment,  nat  to  enect  title  of 

purchaser 5409 

mistake  of  clerk,  not  ground  for 6728 

proceedings  after 6726 

Review,  bill  of 6735 

Stay  of  execution,  of  judgment  on 6718 

of  judgment  of  justice  on 6724 

terms  of  in  other  cases 6725 

undertaking  for 6718 

substitute  for 6720 

Summons  in 6713 

issue  and  service  of §§  6714,  6715 

when  must  not  issue 6715 

Superior  court  of  Cincinnati 6709 

when  judge  of  disqualified  to  sit  in  general 

term 6709 

fcJujpreme  court,  jurisdiction  in  error 6710 

leave  to  file  petition  in  error  in 6710 

Time  within  which  proceeding   in    error 

must  be  commenced 6723 

Transcript  must  be  furnished  on  tender  of 

fees 6717 

to  be  filed  with  petition  in 6716 

Undertaking,  approval  of 6719 

substitute  for 6270 

superseded,  how 6722 


618  INDEX. 

ErroT— Continued, 
Vacation  or  modification  of  judgment,  what 

errors  grounds  for c5?t 

Waiver  of  error ......  •••••;•  a""  lll^ 

Writs  of  error  and  certiorari  abolisnea o/rfi 

Errors— See  Cure  op  Ebeoes. 
Escape — 
Liability  of  sheriflf  for,  of  prisoner 5508 

EStOPPBl — 

Fact  constituting  must  be  pleaded 114,  5070n 

Evidence— 
Admission  of  genuineness  of  paper,  how  re- 

quired Woo 

Adverse  party  may  cross-examine 52^ 

Affidavit,  for  what  purpose  may  be  u^d. . .  5283 
Answer  to  interrogatories  may  be  used  as...  5101 

Appearance  docket,  entries  in  are 4958 

Attachment,  on  motion  to  discharge 5563 

Award  of  arbitrators,  on •  5612 

Bastardy  proceedings  on   examination  of 

complainant 5615 

in  common  pleas 5625 

on  death  of  mother 5628 

BUI  of  Review,  on 6737 

Books  and  papers,  production  of  compelled.  5289 

Competency  of  witness 5240 

Contest  of  will,  on ^5862,  5863 

CoDV  of  public  documents,  how  made  com- 

^^petent 5245 

written  instrument,  how  obtained 5292 

Depositions,  (See  Depositions) 5279 

Discovery  of  facts,  on  action  for 5293 

Divorce  and  alimony,  in  action  for 5697 

Exceptions,  statement  of,  evidence —  5299 

Execution,  in  proceedings  in  aid  of.  .§§5472-5489 
Further  trial  of  party  or  witness  failing  to 

appear  on,  when  may  be  proven 5242a 

Habeas  corpus,  return  of,  is  evidence  when.  5744 

Injunction,  as  to §?  5583-5585 

Inspection  of  books  and  documents 5290 

appointment  of  master  to  inspect 5291 

Interrogatories,  answers  to,  may  be  used  as.  5101 
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Law   of  other  states  and  countries,  how 

proved {5244 

Lost  or  destroyed  records,  for  restoration  of, 

Marriage,  evidence  of 5698 

Master  Commissioner,  testimony  before  to 

be  taken  in  writing 5222 

New  trial,  newly  discovered  ground  for 5305 

Offer  to  confess  judgment,  shall  not  be  given 

in 5142 

Order  of  production  on  trial 5190 

Party  may  compel  adversary  to  testify 5243 

Party  shall  not  testify,  wheii 5242 

Perpetuated,  how 5874 

Pleading  verified,  not  on  admission  in  cnm- 

inal  proceedings,  etc 5110 

Privileged  communications,  and  acts 5241 

Production  of  books  and  papers,  compelled.  5289 
Public  documents,  how  copies  made  compe- 
tent   5245 

Recorded,  evidence  not  to  be 5334 

Referee,  evidence  taken  by  may  be  used  as 

deposition 5267 

testimony  taken  by,  to  be  reduced  to 

writing,  when 5213 

Supreme  court  not  to  determine  as  to  weight 

of,  except 6710 

Testimony,  kinds  of  defined 5262 

taken  how 5261 

Variance,  material  when 5294 

when  not  material 5295 

failure  of  proof  not 5296 

Verification  of  pleadings,  certificate  of  oflS- 

cer,  evidence  of 1 5107 

View  of  place  or  property  by  jury..??  5189i,  5191 
Witnesses,  attendance  of,  how  secured.5246-n5260 

examination  of  in  prison 5257 

who  are  competent 5240 

Written  instrument,  how  copies  of  attained.  5292 

BxceptionB— See  Bill  of  Excbftions. 

Bill  of  exceptions 5301 

absence  of  trial  judge 5301 
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allowance  and  resigning {5302 

filing  and  record 5302 

Defined 5297 

Depositions,  to,  must  be  in  writing 5284 

filed  with  papers  in  case 5284 

filed  before  trial 6285 

court  to  decide  before  trial 5286 

objections  to  decision  waived,  when 5287 

Facts  appear  of  record,  how  taken,  when. .  5300 

Form  of  stating 5299 

Immaterial  exceptions 5303 

Beferee,  to  decision  6t -5213 

When  exception  must  be  made 5298 

Withdrawal  of  exceptions 5304 

BxeonUon— 

Award  of  arbitration,  on §§  5609,  5610 

Contempt,  by  purchaser  of  real  estate  sold 

on  execution. 5397 

Defined 5372 

Dissolved  corporation,  on  judgment  against 

or  in  favor  of 5680 

Exemptions  from ??  5426-5443 

Habeas  corpus,  execution  of  writ  of.. .  1 ...  i  5736 

Issued  and  directed,  how 5373 

Kinds  of 5373 

Precipe  for 4959 

Eevivor,  judgment  on 5369 

Sherifis  of  different  counties,  issued  to 5372 

Style,  seal,  signature  of  clerk  and  date 4954 

Agamgt  property : 

Alias  execution — against  lands. 5405 

unsold  goods 5386 

Amercement  of  sheriff,  for  neglect  of  duties 

with  respect  to »6594,  5596 

Appeal  to  circuit  court,  execution  when  and 

how  stayed  on  motion 5234 

Appraisement — copy  of,  to  be  deposited 

with  clerk 5380 

debtors  to  state,  lands  of,  sold  without. . .  5391 
lands  not  to  be  sold  for  less  than  two- 
thirds  6391 
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lands  to  be  appraised  before  sale,  by  free- 
holders  §5389 

property  of  certain  officers  to  be  sold 

without  appraisement 5392 

when  new  appraisement  may  be  had. . . .  5416 

terms  of  sale 5417 

Balance  after  satisfaction,  to  be  paid  to  de- 
fendant   5408 

Bond — officer  may  take,  from   defendant, 

for  delivery  of  goods,  when 5384 

conditions  and  breach 5384 

stay,  bond  for 6718 

Chattels  and  goods  to  be  first  taken 5383 

if  no  goods  found,  lands  to  be  levied  on. .  5383 

Command  and  indorsement  of  writ 5381 

Confirmation  of  sale,  and  order  for  deed.  . .  5398 
officer  majr  retain  purchase  money  until.  5398 

Deed  of  sheriff,  master,  etc.— effect  of 5402 

execution,  acknowledgment  and  record. .  5401 

master  commissioner,  deed  by,  when 5399 

recitals 5401 

auccessor  of  sheriff  may  make,  for  lands 

sold  by  predecessor 5407 

when  to  be  made 5401 

Dissolved  corporation,  execution  on  judg- 
ments against  or  in  favor  of 5680 

Docket,  index  to  execution 5424 

Dower,  execution  may  issue  on  judgment 

for 5713 

Error,  execution  of  judgment  of  justice, 

how  stayed  on 6724 

Exemptions  from  execution ?2  5426-^5443 

Index  to  execution  docket 5424 

Indorsement  and  command  of  writ 5381 

Indorsement  of  officer,  of  " no  goods" 5383 

Interpleader  on  application  of  officer  against 
whom  action  is  brought  to  recover 
personal  property  taxen  on  execu- 
tion  :  5017 

Invalid,  remedy  of  purchaser,  if  sale  is, 

""  5410,  5411 
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Judgment  against  principal  and  surety,  ex- 
ecution on 35419 

Justice,   execution   of   judgment  of,  how 

stayed  on  error 6724 

Lands — ^alias  execution  against 5405 

levied  on,  to  be,  when  no  goods 5383 

sale  of,  where  to  be  held ', 5404 

Levy  and  sale— first  levy  insufficient,  fur- 
ther writ  may  direct  another 5388 

proceedings  when  goods  levied  on  are 

claimed  by  third  person R  5444-5446 

property,  what,  subject  to 5374 

separate  levies  on  separate  parcels  of  land.  5406 
Lien — ^judgment  of,  ceases  upon  becoming 

dormant 5380 

judgment,  lien  of,  restricted,  when 5391 

preference  as  a  lien,  judgment  loses,  when.  5415 

seizure,  from  time  of 5375 

Mail,  money  made  on  execution  not  to  be 

forwarded  by 5422 

Master  commissioner  may  make  deed,  when.  5399 

New  appraisement  and  terms  of  sale 5417 

Notice  of  appeal  to  circuit  court,  when  and 

how  execution  stayed  on 5234 

Notice  of  sale— goods  and  chattels  of 5385 

lands  of 539a 

officer  may  require  advancement  of  prin- 
ter's fee  before  giving 5403 

publication  of,  in  Bohemian  newspaper. .  5394 

in  German  newspaper 5394 

sale  made  without,  how  set  aside 5393 

Occupying  claimant,  execution  on  proceed- 

mg  toassess  value  of  improvements  of.  5792 
Officer,  amerced,  may  have  execution  on 

original  judgment,  when 5600 

bondj  may  take  from  defendant  for  de- 
livery of  goods 5384 

execution  not  to  issue  against  surety  of 

amerced 5599 

may  be  joined  in  action  to  restrain 5015 

Order  for  sale,  when,  made  in  case  not  on 

trial  docket 5425 
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Partition  in ?5778 

Partnership^  execution  against,  upon  what 

to  operate 5381 

Preference,  in  what  cases  none  given  to  ex- 
ecutions   5382 

Principal  and  surety,  execution  on  judg- 
ment against 5419 

.  Private  sale  of  chattels  may  be  ordered, 

when 6387 

Proceedings  when  goods  levied  on  claimed 
by  a  third  person — claimant  when 

jury  finds  for 5446 

gooos  levied  on  claimed  by  third  person .  5444 

trial  of  right  of  property,  on 5445 

undertaking  may  oe  given  to  officer  by 

plaintiflf,  and  property  sold 5446 

Property,  what,  subject  to  levy  and  sale. . . .  5374 
Public  sale,  goods  and  chattels  to  be  sold  at.  5387 
Purchaser,  refusing  to  pay  for  land  sold  on, 

punished  as  for  contempt 5397 

remedy  of,  if  sale  invalid §§5410,  5411 

Belief,  officer,  of,  who  levies  on  and  sells 

the  wrong  property 6413 

remedy,  when  co-surety  defendant,  etc., 

pays  for  property 5414 

Return,  execution,  of,  when  to  be  made 5418 

issued  to  another  county,  may  be  returned 

by  mail 5421 

return  and  record 5395 

sheriff  to  indorse  proceedings  on  writ. . . .  5395 
when  return  to  be  made  three  days  after 

money  made 5396 

Reversal  of  judgment  does  not  affect  title  of 

purchaser  on 5409 

Sale  and  levy,  appraisement  of  lands  before 

sale 5389 

confirmation  of  sale,  and  order  for  deed. .  6398 

court  may  order  private  sale  of  goods  and 

chattels 6387 

goods  and  chattels  to  be  sold  at  public 

auction,  unless 6387 

lands,  alias  execution  against 6405 
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Execution—  ConHnwd. 

notice  of  sale  of §5393 

sale  of,  to  be  held  where 5404 

notice  of  sale  of  goods  and  chattels 5385 

order  of,  when  issued  in  case  not  on  trial 

docket 5425 

property  subject  to 5374 

remedy  of  purchaser  if  sale  invalid, 

§25410,  5411 
Satisfaction— balance,  after  satisfaction,  to 

be  paid  to  defendant 5408 

judgment,  of,  proceedings  to  vacate 5412 

Sheriff,  duty  of,  when  money  made  without 

sale  of  real  estate 5396 

successor  of,  may  make  deed  of  land  sold 

by  predecessor 5407 

Stayed,  how 6718 

appeal  to  circuit  court,  on 5234 

bond  for  stay  of 6718 

approval  of  bond 6719 

substitute  for  bond 6720 

superseded,  how  bond  for,  is 6722 

who  need  not  ^ive  bond •  6721 

Substitution  of  plamtiff  in  for  officer,  when.  5018 
Surety  and  principal,  on  judgment  against.  5419 
Surety  of  amerced  officer,  when  not  to  is- 
sue againit 5599 

Suspension  of  on  reversal  of  judgment  on 

error 6726 

when  judgment  prematurely  rendered..  5362 
Transcript  of  judgment  of  justice  or  mayor 

on  execution  of |§  6377,  5879 

Vacate  satisfaction  of  judgment,  proceeding 

to 5412 

Writ,  command  and  indorsement  of 5381 

Wrong  property ;  rehef  of  officer  who  levies 

on  and  sells 5413 

Against  the  person: 

Allowed  by  whom,  and  how 5449 

Causes,  for  what,  may  issue 5448 

Death  ol  debtor  no  satisfaction  of  judgment  5454 

Debtor,  when,  may  be  discharged 5456 

Discharge  of,  by  delivery  of  property 5452 
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Issued  of  course,  when  {5451 

Justice  may  issue 5450 

Person  arrested  before  judCTtient,  within 

what  time  to  be  charged  in  execution .  5455 
Prison  bounds,  jud^ent  debtor  entitled 
to,  but  execution  may  issue  against 
property 5453 

Execution  docket- 
Clerk  to  keep 4957 

Entries  on 5423 

Homestead,  assignment  of  to  be  entered  on.  5438 

Index  to §J  4957,  5424 

Order  of  sale  to  be  entered  on,  when 5425 

Proceedings  in  aid  of  execution,  entries  on, 

in 5487 

Return  of  execution  to  be  recorded  in 5395 

Transcript  of  justice,  on  filing  for  lien 5377 

Executor- 
Action  by 26,  4095 

without  joining  party  in  interest 4995 

Appeal,  when  may  give  notice  of  intention 

to 5229 

Attachment,  petition  in  error  by,  from  or- 
der discnarging 5563c 

Bond  appeal,  when  not  required  to  give. .  5228 

for  stay  of  execution 6721 

Contest  of  will,  party  to  action  to 5859 

Joinder  of  actions  against 5019n 

Limitation  of  action  on  bond  of 4984 

Party  plaintiff 4995 

Pleading,  answer 114.  5070n 

counter-claim 123,  5072n 

setroff 129,  5075 

petition  to  complete  real  contract  of  de- 
ceased    5800 

for  sale  of  equitable  estate  of  deceased. 

84,  5060fi 

to  sell  lands  to  pay  debts 84,  5060n 

in  action  against,  on  refusal  to  pay  claim 

against  estate *. 84,  5060n 

in  action  by  creditors,  etc.,  on  adminis- 
trator's bond 84,  5060n 
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Purchaser  at  invalid  sale  by,  remedy  of §5411 

Revivor  of  actions  by  and  against J§  5148-5161 

Revivor  of  judgment 5369 

Security  for  costs  need  not  be  given  bj^,  when  5340(1) 
Service  on  non-resident  by  publication. . . .  5048 
Surety  for,  how  made  party  to  judgment 

against 5371 

executor  etc.  of,  may  require  creditor  to 

sue  principal  debtor 5834 

Testify,  party  shall  not,  when  adverse  party 

claims  as,  except,  etc 5242 

Venue  of  actions  against 5031 

Exemption- 
Appraisal  of  exempted  property ...  5432 

Beneficiary  funds,  exemption  of 5427 

Benevolent  societies,  of  property  of 5428 

Decedent's  widow  and  family,  for 5437 

Draymen,  etc.,  special  exemptions  of 5431 

Earnings  of  debtor  exempt,  m  proceedings 

in  aid  of  execution 5483 

Farmers,  etc.,  special  exemptions  of 5431 

Fires,  exemption  of  property  kept  and  used 

to  extinguish 5429 

Five  hundred  dollars'  worth  of  personal 

property  exempt 5441 

Heads  of  families  and  widows,  what  entitled 

to 6430 

Homestead,  entitled  to,  who  is 5435 

exemption,  in  lieu  of. 5441 

Husband  and  wife,  when  neither  entitled  to 

demand  homestead 5435 

when  entitled  to 5435 

Lessee  entitled  to,  when 5436 

Lien,  purchase  money  for,  not  impaired  by  5434 

Married  woman  entitled  to 5319 

Mechanic's  lien,  not  impaired  by 5434 

Mortgage  by  debtor  and  wile,  exemptions 

not  to  extend  to  judgments  rendered 

on 5434 

Owner  of  superstructure  entitled  to,  when.  5436 

Physicians,  etc.;  special  exemptions  of 5431 

Provisions  with  respect  to  exemptions  ap- 

plicaple  to  all  courts 5433 
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Special,  of  physicians,  fanners,  and  draymen§5431 
Superstructure,  when  owner  of,  entitled  to.  5436 
Taxes,  exemptions  not  to  impair  lien  for 

payment  of 5434 

Unmarried  woman,  what  property  of,  ex- 
empt   5426 

Widows  and  heads  of  families 5430 

Widow,  homestead  of 5435 

Widower,  homestead  of 5435 

Work  and  labor  less  than  one  hundred  dol-  5434 

lars,  not  to  extend  to  claim  for 5434 

Exemption  from  Jnry  service— 

Who  ^re  exempt §g  5180,  5189i 

ExUblt- 

How  identified  in  bill  of  exceptions. .  .238,  5301n 

Extreme  cruelty- 
Ground  for  divorce 5689 

Fact- 
How  to  be  stated  in  pleading 5060 

How  issue  of,  raised 5129 

how  tried , 5130 

Not  put  in  issue,  how  tried ^.  4973 

Failure  of  proof- 
Not  a  variance 5296 

illustrations 233,  5296 

Failure  to  answer- 
Judgment  on 5320 

as  to  part  of  claim 255,  5320 

How  damages  assessed  on 5320 

False  Imprisonment- 
Action  of,  for  transportation  out  of  state  for 

crime  committed  in  it 5750 

Amendment  to  malicious  prosecution. .  .85,  5060» 

Costs,  when  plaintiff  shall  not  recover 5349 

Joinder  of,  with  malicious  prosecution  or  as- 
sault and  battery 56,  85,  5019n,  5060n 

Limitation  of  action  for 4983 

Pleading 85,  5060n 

Family- 
Beneficiary  fund  appropriated  or  paid  to 
family  of  deceased,  exempt  from  exe- 
cution    5427 
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Familj^ClimMiiiied. 

Head  of,  entitled  to  certain  exemptions. 

K  5430,  5431 
Homestead,  right  of  debtor's  family  to  have, 

not  affected,  when 5442 

Farmer— 
Exemptions  from  execution 5431 

Father- 

Seirice  on,  for  infant,  when 5047 

Fees— 

Appraiser's,  in  execution 5420 

Arbitrator's 6613 

witnesses  before .5613 

Attorney's,  when  judgment  affirmed  on  error  6712 

when  judgment  for  wages  affirmed 6732a 

proceedings  for  partition 5778 

to  perpetuate  testimony 5876 

Clerk's,  m  attachment 5533 

proceedings  in  aid  of  execution 5489 

m  garnishment 5533 

making  ^neral  index 85539a(l ) 

'    transcribing  records 5336 

Execution,  proceedings  in  aid  of 5489 

probate  judge's,  in 5488 

Garnishee  of,  for  examination 5467 

Garnishment,  of  clerk  in 5533 

Habeas  corpus,  no  right  to  demand  pay- 
ment in  advance,  when 5753 

of  officers  and  witnesses  collected,  as  part 

of  costs 5753 

Jail  fees,  on  arrest  in  civil  action 5519 

Jurors  of K5182,  5189m 

struck  jury 5189 

Jury  commissioners §g  51896(2),  5189d(2) 

Legal   notice,   publishing,    none    allowed, 

when 5393 

Master  commissioner's,  special  masters. . . .  5224 

Motion,  serving  notice  of,  fees  for 5125 

Printer  s,  when  sheriff  may  require  in  ad- 
vance  6403 

Process,  of  person  appointed  to  serve ......  4968 

Receiver  of  corporation,  of 5665 
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of  counsel 25665 

Special  master's .  5224 

Summons  to  other  county,  on 5353 

Transcribing  record,  of  clerk,  for 5336 

Witness'  right  to  demand  in  advance. 5250,  5251 
Writ  from  another  county,  for  serving  fees 

to  be  deposited  in  advance 5596 

Felnied  Isine— 

Abolished,  substitute 4973 

F«male~ 

Action  not  to  abate  by  marriage  of 5012 

Arrest   in  civil    action,  when    privileged 

from ii  5457-6459 

Exemptions  of  unmarried 5426 

Homestead,  when  entitled  to 5435 

to  $500  worth  of  property  in  lieu  of 5441 

Fiottons— 
In  pleadings  abolished 5058 

Fiotltioiui  name— 
When  a  party  may  be  sued  by 5118 

Fillng- 

Of  papers  by  clerk 4960 

Of  pleadings,  rule  day  for 5097 

Final  order— 
Appeal  lies  from  what,  in  common  pleas. . .  5226 
Circuit  court,  of  how  enforced  on  appeal . .  5239 

Defined 6707 

Reversal  of,  costs  on 6727 

binding— Revivor  of  dormant ^ 5367 

Finding  of  fact- 
Court  shall  state  in  writing,  when 5205 

Rule  of  circuit  court xxix 

Special  finding   controls  general   verdict, 

when 5202 

Fine- 
Contempt  of  court,  for 5645 

Injunction  for  disobedience  of 5581 

Juror,  for  neglect  or  refusal  to  serve.??  5178, 5189/ 

Mandamus,  in 6756 

Quo  warranto,  for  disobedience  of  onier  of 

court  in ?§6779,  6783 

disposition  of  fines . , 6792 
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Flae— CbnMnucd. 

Venue  of  actions,  for 2^025 

Witness,  for  disobedience  of  court  by 5254 

Fire  comiMUiy— 
Member  of  exempt  from  jury  service.}}  5180, 51891 
Property  of,  exempt  from  execution 5429 

Foreclomir*— 

Default,  judgment  by,  in  action  for. 5133 

Exemption  from  execution  none,  on  judg- 
ment of 5434 

Judgment,  personal,  when  may  be  had  in 

action  of 5021 

Limitation  of  action  for 4977n 

Parties,  defendant,  in 44,  5006n 

plaintiff,  in 36,  5005n 

Pleadings,  answer 117,  5070ift 

counterclaim 124,  5072n 

set-off 129,  5075n 

petition  89,  5060n 

Receiver,  appointment  of  in  action  for 5587 

Sale  of  premises  to  be  ordered 5316 

when  land  may  be  sub-divided  and  sold 

in  parcels 5316 

when  property  situated  in  more  than  one 

county 5317 

Venue  of  action,  for 5022 

Foreign  corporation— 

Attachment  of  property  of 5521 

X)rder  may  be  issued  against,  without  un- 

dertaxing 5523 

Service  on ??5044,  5046,  5048 

Venue  of  action  against 5030 

Foreign  insurance  company- 
Service  on,  in  attacnment 5534n 

Venue  of  action  against 5030 

Foreign  Judgment— 

How  pleaded : . .  .87,  5060n 

When  binding 5310ii 

Foreign  laws— 

How  pleaded. 5092n 

How  proved 5244 

Forfeiture- 
Injunction  not  allowed  to  enforce 365,  5572n' 
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Limitation  of  action  on  statute  for i  4983 

Venue  of  action  for  recovery  of 5025 


Exception  to  decision  of  court,  no  particu- 
lar form  required 5299 

Habeas  corpus,  of  writ  in  certain  cases 5734 

Jury  commissioner's  oath 5189&(1) 

form  of  summons  for 5169,  5189e 

Pleadings,  of,  prescribed 5057 

Fourtli  of  Jn^— 
Arrest  by  civil  process  can  not  be  made  on.  5458 

FrankliB  county- 
Commissioners  of  juries  in 51896(1) 

Ck)unty  commissioners  to  provide  jury  wheel.  5189a 

Fnoid— 

Action  for,  survives 4975 

Arrest  before  judgment,  when  ground  for. .  5492 
Attachment,  ground  of H  5521,  5632 

before  debt  due 5564 

Award,  ground  for  setting  aside,  when 5611 

Dower,  collusive    assignment,    minor   not 

prejudiced  by 5717 

guardian  liable  to  widow  or  widower  in 

election  of,  when 5721 

Execution  against  person,  when  ^ound  for.  5448 

proceedings  in  aid  of  execution,  not  to 

excuse  examination 5476 

Judgment,  ground  to  vacate  or  modify  after 

term 5354 

Limitation  of  action  for  relief  on  ground  of.  4982 
Pleading  in  action  for .' 77,  5060n 

answer 115,  5070n 

counterclaim 123,  5072n 

Right  of  action  accrues,  when 4982 

Variance  and  failure  of  proof. 231,  233, 825295, 5296 

Frauds,  statute  of- 
Pleading 119,  5070n 

Fraudulent  conveyance- 
Injunction  to  prevent 365,  5572n 

Pleading,  in  action  to  set  aside 85,  5060n 

Freeholders- 
Attachment,  of  property  taken  in,  must  be.  5528 
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Dower,  interest  of,  when  widow  found  in- 
sane  -. 25723 

Execution,  appraisers  of  land  sold  on 5389 

Oamlag— 

Arrest,  order  of,  may  issue  for  money  lost  at.  5492 

Execution  against  person  of  judgment  debt- 
or for  money  lost  at 5448 

Parties,  joinder  of 42,  5006ii 

OaniiB]im«nt— in  civil  (leUoru: 

Affidavit  for  order  of 6530 

Attachment  of  garnishee  for  contempt  upon 

failure  to  appear  and  answer 5549 

Attachment,  service  of  garnishee  in 5530 

Consignee,  lien  of,  not  affected  by  attach- 
ment   5538 

Defendant  may  be  substituted  for  plaintiff, 

when 5552 

Examination  of  garnishee 2§  5532,  5547 

before  whom  to  answer  and  be  examined.  5532 
Garnishee,  action  against,  when  plaintiff  to 

have 5551 

where  action  to  be  brought 5532 

answer  of,  to  be  returned  by  clerk  to  court.  5533 
answer  and  be  examined,  where  garnishee 

to 6532 

costs,  may  be  discharged  with,  when 5548 

discharged,  when  must  be 5553 

disclosures,  to  appear  and  make,  under 

oath 5547 

disposition  of  attached  property  in  hands 

.   ^of 5660 

judgment  against,  when  may  be  rendered.  6563 
money,  may  pay  into  court  or  to  sheriff, 

and  be  discharged 6548 

public  officer,  when  garnishee  is,  and  ef- 
fect of  service  on 5531 

retain  property,  may,  on  giving  security.  6560 
return  of  officer  to  process  served  upon . .  5537 

served  how 5534 

attachment,  service  of  garnishee  in. . . .  6530 
corporation,  when  garnishee  is 5534 
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non-resident  of  county,  when  garnishee 

is J6630 

partnership,  when  garnishee  is 5534 

return  oi  officer  to  process  served  upon.  6537 
subsequent   attachments,    service    on 

same  garnishee  under 5536 

service,  bound  from  time  of 5538 

undertaking  discharges 5545 

Plaintiff  to  pa^  costs,  when 5552 

Priority,  question  of,  may  be  referred 5559 

Proceedingi  in  aid  of  execatum  againsi  railroad 

company  bu 5465 

Affidavit  for  order  for 5465 

Assignments  in  such  case  void 5471 

AttiMchment  against  garnishee  upon  failure 

to  appear  or  refusal  to  answer 5468 

Examination  of  garnishee 5467 

before  whom  made 5467 

notice  to  garnishee 5467 

writing,  examination  must  be  reduced  to.  5467 

Fees  of  garnishee  on  examination 5467 

Garnishee,  officer  to  deliver   money   and 

property  to 5469 

officer's   receipt  to  discharge  garnishee 

from  liability 5469 

plaintiff  may  sue  garnishee  and  recover 

with  costs,  when 5469 

Officer  to  sell  property. 5470 

Service  of  notice  on  garnishee 5466 

General  assembly- 
Arrest,  members  and  officers  privileged  from, 

when »  5457,  5459 

notice  to,  when  officer  or  member  arrested.  5460 
Arrested,  no  person  to  be,  in  hall  during  sit- 
ting   5458 

Privilege  of  members  and  officers  from  an- 
swering suit 5034 

Oeneral  denial— 

Form  of ^ 109,  5070n 

What  may  be  shown  under Ill,  5070n 

Gender- 
When  words  in  masculine  include  those  in 

the  feminine  and  neuter 4947 
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CtonuB  ntwfpaper- 

Pablication  of  notice  of  Bale  on  execution  in.}  5394 
when  it  may  be  made  in  either  one  of  two 

newspapers 5394 

when  it  may  be  dispensed  with 5394 

effect  of  mistake  in,  not  to  invalidate  sale.  5394 
occurring  through  negligence  of  pub- 
lisher disentitles  him  to  compensa- 
tion   5394 

OoodB  and  ohattelfl— See  Execution 5383 

Orand  Jurors- 
Drawing  and  summoning,. . .  .{§ 5167,  5189d,  5189f 
Number  of  to  be  determined  by  court  of 

common  pleas 5162 

Oro88  neglect  of  dntsr— 
Ground  for  divorce ?85689,  5702 

Guaranty- 
Contract  of,  assignable 21,  4993n 

In  what  cases  guarantor  entitled  to  notice.85,  5060n 

Parties  defendant,  joinder  of 42,  5006n 

Pleading,  petition 85,  5060n 

Qnardian — 

Answer  of,  what  to  contain 5078 

verification  not  required  to 5103 

Appeal,  not  required  to  give  bond  on 5228 

Dower,  assignment  of  by  guardian 5707 

collusive  assignment  of,  by,  does  not  bind 

minor  heir 5717 

guardian  of  insane  person  may  elect  in 

action  for 5721 

widow  or  widower  may  elect  to  be  en- 
dowed out  of  proceeds  of  sale  by 5719 

Entailed  estates,  to  act  for  ward  in  consent 

to  sale  of 5806 

Execution,  stay  of,  need  not  give  bond  for. .  6721 
Infant,  action  of  when  to  be  brought  by.  . . .  4998 

service  on  guardian §J  5047,  5048 

Insane  person,  action  must  be  brought  by.  4998 

defensed  by 5000 

proceedings  to  bar  dower  of 8  5722-5725 

trustee  for  suit  appointed  for,  when 5000 

Limitation  of  action  on  bond  of 4984 

Next  friend,  may  be  substituted  for 4998 
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Quardian— Gimfiniied. 
OcGupying  claimant,  in  proceedings  as  to 

»5786,  5793-n5796 

Partition,  power  of,  to  act  for  ward  in . . .  5772,  5773 
Party  not  to  testify  wlien   adverse   party 

claims  as,  except 5242 

when  assignee  or  vendee  of  guardian  is 

adverse  party 5241 

Sale  of  property  of  ward,  can  not  purchase  at.  5404 

remedy  of  purchaser  at  invalid  sale  by. . .  5411 

Service  on  by  publication,  when 5048 

by  summons 5047 

Surety  of^  how  made  party  to  judgment 

against 5371 

Venue  of  actions  against 5031 

Gvardlaa  ad  litem— 

Answer  of  what  to  contain 5078 

Appointment  of 5004 

by  whom 5003 

service  of  summons,  or  by  publication 

can  not  be  appointed  until 5004 

Bastardy  proceedings,  guardian  in,  on  death 

of  mother 5628 

Compensation  of 5001 

taxed  in  costs 5001 

Bower  of  insane  person,  in  proceedings  to 

discharge  land  of g?  5722-5725 

Duties  of 5001, 5002 

Infant,  defense  of  infant  must  be  by 5003 

Habeas  corpus- 
Adjournment  of  cause 5740 

Allowed  when  writ  must  be 5729 

when  writ  shall  not  be 5730 

Application  for  to  be  by  petition 5728 

Arrest  in  civil  action,  in  case  of 5461 

Bail,  when  prisoner  may  be  committed  or 

let  to 5742 

Committed,  when  prisoner  must  be 5743 

Discharged  on,  person  who  is,  not  to  be 

again  imprisoned,  unless,  etc 5747 

Dischaiged,  when  prisoner  must  be 5741 

Entitled  to  writ  of,  whoare 5726 
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Error,  proceedings  in  habeas  corpus  may 

be  reviews  on J5751 

Executed  and  returned,  how 5736 

Fees  and  costs 5753 

Form  of  writ,  when  prisoner  is  not  in  cus- 

tod;r  of  officer 5734 

Grant  writ  of,  who  may 5727 

Issue  the  writ,  who  to,  and  when 5731 

Liqiitaition  of  action  for  penalties  in 5752 

Penalty,  action  for  penalties  in 5752 

a^nst  clerk  for  refusal  to  issue  writ. . . .  5745 

disobeying  writ,  for 5746 

PetitioD  for 5728 

what  to  specify « 5728 

Plea,  when  the  return  is  a 5744 

Precedence,  may  have  in  supreme  court.  . .  xxi. 

Prisoner,  designated,  how  may  be 5732 

not  to  be  removed  from  custody  of  one 

officer  to  another 5748 

penalty  for  issuing  warrant  for  such  re- 
moval  5748 

Record  of  proceedings 5751 

Return  ana  execution  of  writ 5736 

evidence,  when  return  is,  and  when  only 

a  plea 5744 

siened  and  sworn  to»  return  must  be 5739 

what  shall  be  stated  in 5738 

when  writ  may  be  returned  to  another 

court  or  judge 5737 

Reviewed  on  error,  proceedings  in  habeas 

corpus  may  be 5751 

Service  of  the  wnt 5735 

State,  no  person  be  sent  out  of  for  crime 

committed  in  it 5749 

such  person  has  action,  if  done 5760 

Writ,  requisites  of  in  case  of  detention  by 

officer 5733 

Hamilton  county- 
Commissioners,  to  provide  jury  wheel 5189a 

Commissioners  of  juries  in 51896n ) 

appointment  and  oath  of. 51896(1 ) 

compensation  of 51896(2) 
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Hamlltoii  county— Confimied. 

meeting  and  selection  of  jurors J51896(l) 

Haxxdet- 

Proceeding  to  change  name  of 5854 

Head  of  family— 

See  Homestead ^...  5440 

Heir- 
Actions  by 35,  5005m 

for  specific  performance  of  real  contract..  5802 

joinder  as  plaintiffs 35,  5005n 

Actions  against 43,  5006n 

joinder  as  defendants 43,  5006n 

Assiniment  of  dower  by 5707 

collasive  assignment  of. . . .   5717 

Contest  will,  party  to  action  to 5859 

Party,  not  to  testify,  where  adverse  party 

claims  as,  except,  etc 5242 

Revivor  of  actions  by  and  against. .  .§§5154-5156 

of  action  for  real  property 5156 

service    by   publication    of   conditional 

order  of  re\'ivor 5153 

Revivor  of  judgment  against 5369 

Unknown  proceeding  against 5053 

service  by  publication 5053 

Heixloom— 
Duty  of  officer  replevying 5820 

Homestead- 
Abandonment  of ii  5435,  5440nn 

Acquired  how 5435n 

Allowance  in  lieu  of §?5440,  5441 

when  homestead  is  charged  with  liens,  5440 
when  five  hundred  dollars'  worth  of  ex- 
empt property  may  be  claimed 5441 

**  husband  and  wife  living  together  " 

314   5441n 

"  residents  of  Ohio" 315^  5441n 

"  not  the  owner  of  a  homesterd".  .315,  5441n 

"  exempt  from  levy  and  sale" 5441n 

"  personal  property," 315,  5441n 

"to  be  selected" 315,  5441n 

"at  any  time  before  sale 316,  5441n 

"  in  addition  to  amount  of,"  etc.. .  316,  5441n 
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ffnmintwUI — OonHnued. 

Amount  of  determined  by  law  in  force  when$5435n 

Appraisement  of 85438,  5439 

Costs  of  re-appraisement 5439 

Decedent's  family,  for 5437 

Dower  not  affected 5443 

Head  of  family,  allowance  in  lieu  of  home- 
stead to 5440 

five  hundred  dollars  exemption  to 5441 

How  set  off 5438 

either  party  may  complain  of  assignment.  5438 
procedure  when  homestead  indivisible. . .  5439 

when  rent  b^ns 5439 

when  reappraisement  may  be  had 5439 

Husband  and  wife,  when  entitled  to 5435 

either  may  make  demand  therefor 5435 

when  neither  can  make  demand 5435 

when  property  is  held  by  them  in  com- 
mon   5435n 

when  wife  entitled  to  homestead  in  hus- 
band's mortgaged  property 5442 

when  not 5435n 

when  neither  entitled  to 5434 

when  entitled  to  allowance  in  lieu  of  home- 
stead charged  with  liens,  etc 5440 

when  entitled  to  five  hundred  dollars  ex- 
emption in  lieu  of 5441 

Lessee  entitled  to 5436 

Owner  of  superstructure  of  dwelling  house, 

when  entitled  to 5436 

Proceedings  must  be  before  court  issuing 

process.  5435n 

Proceeds  of  sale,  allowance  in  lieu  of  home- 
stead out  of 5440 

Reappraisement  may  be  had  when 5439 

Right  to,  fixed  when  fund  disposed  of 5440n 

Subject  to  judgment  and  execution  lien  be- 
fore and  after  demanded  and  set  off. .  5435n 

Tenancy  for  a  year  not 5436n 

Unmarried  female,  when  entitled  to  allow- 
ance in  lieu  of 6441 

Widow  or  widower  entitled  to,  or  allowance 

in  lieu  of 5435,  6441 
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in  addition  to  dower;. K  543&n,  5443 

Husband  and  wife- 
Communications,  to  what  incompetent  to 

testify 5241 

Deed  of  wife,  error  in,  how  corrected 5872 

Defense,  wife  may  make  for  herself  and  hus- 
band   4997 

Divorce,  grounds  of 5689 

Dower  of  insane  husband  or  wife,  barred 

how 5725,  5725a 

Exemption  of  property  of  from  execution. . 

%5435,  5440,  5441 

Homestead,  when  wife  entitled  to 5442 

when  neither  entitled  to 5435 

Marriaffe  of  female  pending  suit,  effect. . . .  5012 

Married  woman,  jud^ent  against 5319 

Party,  when  husband  may  be  made 5012 

Parties,  plamtiff 29,  30,  4996 

in  foreclosure 36,  5005n 

defendant 30,  4996n 

in  foreclosure 44,  5006n 

Idiot- 
Partition,  power  of  guardian  to  act  for  in. .  5772 
of  foreign  guardian 5773 

ImbeoUe— 
Power  of  guardian  to  act  for  in  partition. . .  5772 

Immaterial  errors  and  defects— See  Variance. 

Impartial  trial-See  Change  op  Venue 5032 

Impotency— 
Ground  for  divorce 5689 

Imprisoned  person— 

Answer  of  attorney  for 5078 

need  not  be  verified 5103 

Attorney  or  agent  may  verify  petition. . . .  5109 

Prison  bounds,  when  entitled  to §?  5453,  5463 

Time  of  commencing  actions 4986 

to  recover  real  property 4978 

of  filing  petition  in  error 6723 

Warrant  of  attorney  executed  by 5325 
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Imprlsoiuuent— 

Oontempt  of  court,  for §5646 

Divorce  and  alimony,  ground  for. . . .  §§  5689,  5702 

Execution  against  person  in 5447 

False,  limitation  of  action  for 4983 

costs,  when  recovery  less  than  five  dol- 
lars   5349 

Habeas  corpus,  to  inquire  cause  of 5726 

Incompetency-See  Witness §  5240  et  aeq, 

Inconslfltency — 
Pleading,  in 75, 110,  J?5060n,  5070n 

Inciunbraiioe— See  Mortgage. 
Presented  by  cross  petition  in  action  for 

dower 5709 

Indeflnlteness  and  uncertain^— 
Pleading  in,  remedy  for 5088 

Indemnity— 
When  surety  may  have  an  action  against 

principal  for,  before  debt  due 5846 

Index- 
Appearance  docket,  of  names  of  parties  to 

suit .' 4958 

Dockets,  to,  kept  by  clerk §8  4957,  4958 

Execution  docket,  to 5424 

Judgment,  to 5339 

general  index,  to 5339aQ) 

tees  of  clerk  for  making 5339a(l) 

Lost  or  destroyed  records,  used  as  evidence 

in  restoring 5339c 

Individual  liaDiUty- 

Of  stockholders  of  corporation,  how  en- 
forced  95,  5060n 

Indorsee— 
Of  promissory  note,  may  sue  in  his  own 

name 20,  4993n 

Indorsement- 
Clerk  of  common  pleas  court,  by,  of  time  of 

filing  of  pleading  or  papers 4961 

Execution,  on  writ  of H  5382,  5396 

against  partnership  by  firm  name 5381 

of  no  goods  on  writ  of 5383 

Pleading  by  copy,  on  written  instruments .  6086 
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Indonemant^OwKiniietl. 

Summons,  of  authority  of  person  to  serve.  .{5041 

of  time  and  manner  of  service j 5041 

of  amount  when  action  is  for  recovery  of 

money  only » 5037 

of  allowance  oi  injunction 5577 

served  with  indorsements  on 6042 

Writ  or  order,  of  time  of  receipt  of  by  sheriff  4966 

Inftnt— 

Action  of,  by  guardian  or  next  friend 4998 

Answer  of,  by  guardian 5078 

Cost,  next  f nend  liable  for 4999 

Defense,  by  guardian  ad  litem 5003 

Dower,  infant  heir  not  prejudiced  by  allu- 
sive assignment  of * 571 7 

Erroneous  proceedings  against,  ground  for 

vacation  of  judgment  after  term 5354 

Errors  in  judgment  shown  by 5354 

Guardian  or  next  friend  to  bring  action. . .  4998 

Guardian,  ad  Utem,  answer  of 5078 

appointment  of 5004 

compensation,  duties  and  removal 5001 

Next  mend,  when  to  give  security  for  cost.  4999 

liable  for  cost - 4999 

when  court  may  dismiss  action  brought 

by 4998 

Partition,  power  of  guardian  to  act  for  in. .  5772 
Referees  cnosen,  how,  except  when  infant 

a  party .  5214 

Reservation  of  right  of  in  judgment,  not 

n^essary.' 5330 

Right  to  show  cause  a^inst  judgment  after 

attaining  majority 5330 

Saving  of  rights  of ?g4986,  5330,  5334,  6723 

service  upon 5047 

Testify  under  ten  years,  incompetent  to, 

when 5240 

Time  of  commencing  actions 4986 

to  recover  real  property •. . .  4978 

of  filing  petition  in  error 6723 

to  show  cause  against  judgment 5330 

to  vacate  or  modify  judgment 5363 
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Verification    of   answer  of   guardian    not 

required §5103 

of  pleading  may  be  made  by  agent  or  at- 
torney of 5109 

Informabion  and  iSelief— 

Defendant  may  deny  on 110,  5070n 

Informer— 

When  to  pay  costs  of  suit 5345 

Xnltials- 
How  party  to  an  instrument  sued  by  initial 

letter 5010 

Injunction- 
Affidavits  on  hearing  application  for 5583 

Alimony  against  husband  from  disposing 

of  property,  etc 5705 

against  debtor  of  husband  pending  appli- 
cation for 5701 

Appeal  from  order  of  common  pleas  dis- 
solving  5226 

but  not  from  interlocutory  order  modify- 
ing  202,  5226n 

allowance  when,  taken  after  dismissal 5573 

suspension  of  judgment  on 5235 

interlocutory   order  dissolving  not  sus- 
pended by,  except 5226 

Banking  associations,  when  injunction  al- 
lowed in  quo  warranto  asainst 6786 

when   directors    enjoined  irom  issuing 

notes  of  bank 6787 

from  borrowing  or  issuing  money 6788 

Bond  required , 5576 

amount  of,  how  fixed * * . .  5576 

conditions 5576 

Causes  for 5572 

Defendant  may  obtain 5586 

Defined 5571 

Disobedience,  of  order  of,  how  punished. . .  5581 
Execution,  when  officer  holding  made  party  5015 
Indorsement  on  summons  when  injunction 

allowed  at  commencement  of  action.  5577 

Joinder  of  parties  plaintiff. 35,  5005n 

Judgment,   on   application   to   vacate   or 

modify 5361 
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JMotion  to  vacate  or  modify §5684 

affidavits  on 5585 

Notice  of  ap{)licatioH  for 5574 

when  required 5575 

Operates  from  what  time 5579 

Order  for  and  its  service »  5577 

Party  enjoined  may  apply  for  further  se- 
curity  5582 

Re-allowance  where  appeal  taken  after  dis- 
missal  5573 

Second  application  for 5580 

must  show  new  matter  has  arisen .   5580n 

Service  of,  allowed  during  litigation 5578 

Taxes,  to  restrain  collection  of  illegal 5848 

parties  to  actions  to  enjoin  illegal  levy. .  5849 
to  actions  to  enjoin  collection  of,  etc. . .  5850 

undertaking 5851 

"When  and  by  whom  granted 5573 

Miscellaneous  cases : 

Accounting  only  incidental  to 365,  5572n 

Action  at  law,  injunction  in  aid  of 365  

Appropriation  of  property  enjoined — 365, 

Assessment 365,  

Attachment 365,  

Contract,  to  enjoin  breach  of 365, 

Dismissal  of  petition  dissolves  injunction, 

365,  

Estoppel 365, 

Execution  enjoined 365, 

Forfeiture,  not  allowed  to  enforce 365, 

Irreparable  injury,  facts  must  be  stated.366, 

Judgment  enioinea 366,  

Landlord  and  tenant 366, 

Libel  366,  

Mandamus  not  allowed  to  compel  violation 

of, 366,  

Mandatory  injunction 366,  

Municipal  corporation 366,  

Negligence  bars  right 366, 

Nuisance 366,  

Partnership 366, 

Perpetual  mjunction 367,  
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Iqjnnctlon—  Continued, 

Personal  services 367, 

Pleading 367,  

Railroad  company 367, 

Street  railroad 367, 

Telegraph,  telephone  lines 367,  

Theater 367,  

Tresspass 367, 

Waste 367,  

IiUuries  to  person  and  propert7— 

Joinder  of  actions 5019 

of  parties  in  action  for 35,  5005n 

Limitation  of  actions 4982 

Survival  of  cause  of  action  for 4975 

Inn-keeper— 

Pleading,  petition 86,  5060n 

counter-claim 123,  5072n 

Inquest— 

See  Appraisement,  Dower JJ5722,  5723 

Iniane  person- 
Action  of,  by  guardian 4998 

petition  may  be  verified  by  agent  or  at- 
torney   5109 

Defendant,  may  be  made  when 5007 

Defense  of,  by  guardian  or  trustee 5000 

answer  of  guardian 5073 

need  not  be  verified 5103 

Dower  of  insane  person,  how  barred 5725 

petition  to  discnarge  land  of  dower  of  in- 
sane person 5722 

appraisement  when  person  found  in- 
sane   5723 

proceedings  on  report  of  value  to  court.  5724 
how  real  estate  may  be  conveyed  free 

from 5725a 

Erroneous  proceedings  against,  as  ground 

for  vacating  judgment 5354 

Guardian  ad  litem,  for 5000 

Guardian,  duties,  compensation,   and  re- 
moval   5001 

Incompetent  as  a  witness 5240 

Insanity  of  party,  how  determined 5002 
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Imume  penon— OonMnued. 

Partition,  power  of  guardian  to  act  for  in.  .§5772 

;  of  foreign  guardian 5773 

;]  to  elect  for  insane  widow  or  widower. . . .  5721 

f  Time  of  commencing  actions,  limitation . . .  4986 

;  to  recover  real  property 4978 

l]  of  nling  petition  in  error 6723 

f  to  vacate  or  modify  judgment 5363 

\  Verification  of  pleading 5109 

' '  when  not  required 5103 

InsolTent  debtor— See  Set-opp 5075n 

!  Payment  of  dividend  by  assignee  of,  not 

»*  part  payment 4992n 

■\  When  putative  father  in  bastardy  entitled 

■  *  to  provisions  relating  to 5627 

'      InitruotionB  to  Jury— 

K  When  argument  is  concluded (CI.  7)  5190 

i'                    to  be  in  writing,  if  requested  before  argu- 
ment   5190 

\^  can  not  be  orally  qualified  or  explained. .  5190 

to  be  taken  by  jurors  in  their  retirement.  5190 

.  \  further  instructions  when  j  urors  disagree.  5194 

].  when  error  lies 186,  5190n 

?  when  it  does  not 186,  5190n 

.  i  Inttniinent  of  writing— 

,  \  Copies  of,  how  obtained.  .^ 5292 

Hj  when  copies  of  to  be  filed  with  pleading.  5085 

;*;  Costs  when  several  actions  brought  on  same.  5352 

.  J"  Default,  judgment  by,  in  action  on 5133 

^  ^  Initial  letter,  parties  to  an  instrument  by, 

.  y  how  sued 5010 

.^  Parties  severally  liable  on,  how  sued 5009 

ji'  Pleading  on,  for  payment  of  money 5086 

.  ^  Verification  of  pleading  founded  on 5109 

When  efiect  given  to  intention  of  parties  to.  5867 

Ixumrance— 
Party  plaintifi'in  action  on  policy  of . . .  .23,  4993n 

Pleading ;  fire  insurance,  petition 86,  5060n 

life  insurance,  petition 86,  5060n 

answer 115,  5070n 

Service  of  summons  on  insurance  company.  5045 
on  foreign  company,  as  garnishee i5534n 
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Insmmiice— 'Oon^iniMd. 

Venue  of  action  against  domestic  company.}  5Q26 
foreign 6030 

lnt«rMt-See  Usury 120,  5070n 

Of  judge,  in  case  justifjrmg  chanee  of  venue.  5032n 
Of  parties,  justifying  their  joinder.  .{$5005,  5006 

On  costs  carried  into  judgment 5348n 

Rate  of,  in  judgment  on  appealed  cases. . . .  5238 

Intorlocntory  decree 489,  6707n 

Interpleader- 
Affidavit  before  answer 5016 

Allowed  in  what  cases 5016 

proceedings 5016 

on  application  of  officer 5017 

suDstitution  of  plaintiff  in  execution  for 

officer 5018 

in  attachment 5558 

iBtennretatlon— 

Of  words  in  the  code. ...  4947 

Interrogatories— 

Answers  to,  how  to  be  enforced 5101 

Demurrer  to 5099 

Depositions  must  be  taken  on,  when 5272 

Discovery,  in  action  for 5293 

Evidence,  answers  may  be  used  as 5101 

Perpetuate  testimony,  ^petition  for.  §?  5874.  5876 

cross-interrogatories  may  be  filed 5876 

appointment  of  attorney  to  file 5876 

Pleading  may  be  annexed  to 5099 

Time,  within  what,  to  be  answered 510O 

Intozicatlon— See  Liquor  Laws. 

Action  to  enforce  liability  for  causing. .  .24,  4993n 

I&Tentonr— 

Attached  property,  how  made 5528 

one  sufficient  fordifierent  attachments  of 

same  property 5535 

Corporation,  of  estate  of,  in  petition  for  dis- 
solution  5652 

when  court  may  require  to  be  filed  by  of- 
ficers of 6673 

Execution  of  unsold  goods  to  be  annexed  by 

officer  returning 5386 
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Investment- 
Entailed  estates,  ol  proceeds  of  sale  of {6809 

Receiver,  of  funds  by 559I 

Irregalarlty— 

New  trial  ground  for 53O5 

Vacating  judgment,  etc.,  ground  for 6354 

Irrelevant  matter— 

May  be  stricken  from  pleading 6087 

Distinction  between  irrelevant  and  redun- 
dant matter 6067tt 

Irreparable  injury— 

Ground  for  injunction,  when 5672 

Israelite— 

When  privileged  from  arrest 5467 

not  to  extend  to  crime 6469 

Issues- 
Actions  triable  first  term  after  issues  made  5136 

Court  what  to  be  tried  by 5131 

Definition  of [[  5128 

Docket,  when  actions  placed  on,  when  issue 

not  made  up  during  term 5135 

Fact  not  in  issue,  trial  of 4973 

Fact,  how  issue  of,  raised 6129 

Feigned  issue  abolished '.'  4973 

substitute  for 4973 

Mandamus,  issue  of  fact  in,  how  tried.  .V. ..  6762 
Order  in  which  cases  containing  issues  of 

fact  shall  be  tried 6I34 

Referred  by  consent,  may  be ....!!!  5210 

Tried,  issues  are,  how *  513O 

Will,  proceedings  to  contest,  how  issues 

made  up  in 5ggl 

jury  must  try  issues  made  up....   ..[,/,  6861 

Jail— See  Arbbst  and  Bail,  Execution. 
Jail  fees— 

On  arrest  in  civil  action,  how  paid 5619 

may  be  weekly  in  advance 5519 

discharge  for  non-payment 5520 

Joinder  of  causes  of  action— 

What  causes  of  action  may  be  joined 5019 

what  may  not , 5019^ 
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Joinder  of  causes  of  tLCXHon—Continued. 

must  affect  all  parties,  and  not  require 

different  places  of  trial    §5020 

must  be  separately  stated  and  numbered.  6061 

Of  actions  to  enforce  liens 5021 

When  demurrer  is  sustained  for  misjoinder 

of  causes  of  action,  effect 5065 

Consolidation  of  actions  which  could  have 

been  joined 5120 

Joinder  of  defenses— 

What  defenses  may  De  joined 5071 

what  may  not 5071n 

must  be  separately  stated  and  numbered.  5071 

Joinder  of  parties  plaintiff- 
Demurrer   lies  for   misjoinder  of   parties 

plaintiff 5062 

but  not  for  misjoinder  of  parties  defend- 
ant  102,  5062n 

Parties  refusing  to  join  as  plaintiffs  made 

defendants 5007 

Who  may  be  joined  as  plaintiffs 5005 

Account  and  accounting 33,  5005n 

Assessment 34,  

Assignment  for  creditors 34,  

Attorney » 34,  

Bills  and  notes 34,  

Bond 34,  

Executors  and  administrators 34,  

Heirs 36,  

Husband  and  wife §§4096,  5012 

Injunction 36,  

Injuries  to  person 35,  

Jomt  creditors 35,  

Joint  owners 36,  

Legatees  and  distributees 36, 

Mechanic's  liens 36, 

Mortgage  foreclosure 36,  

recfemption 38, 

Nuisance 38,  

Officer  holding  execution 5015 

Eeplevin 38,  

Specific  performance 38, 

Street  railroad 39, 
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Joinder  of  partlos  plaintiff— Om/tntiAf. 

Sureties .39,  

Tax-payers 39,  

Tenanto  in  common 39, 

Trespass 40,  

Trust 40,?5005n 

When  one  or  more  may  sue  or  defend  for 

several 5008 

Joinder  of  parties  defendant— 

Who  may  be  joined 5006 

Account 40,  

Agent 40,  

Animals 40,  

Assignment  for  creditors 40, 

Assignor 41,  

Attachment 41,  

Attorney 41,  

Bills  and  notes 41,  

Bond 41,  

Contractor '. 42,  

Debtor  and  creditor 42,  

Ejectment 42,  

Executors  and  administrators 42,  

Gaming  42,  

Guarantor 42,  

Heirs 43,  

Husband  and  wife 30,  4996n 

Landlord  and  tenant 43,  

Legatee 43,  

Liquor  laws 43,  — - 

Master  and  servant 43,  

Mechanic's  lien 43,  

Mortgage,  foreclosure 44,  

redemption 46,  

Municipal  corjjoration. . . .  *. 46,  

Quiet  title,  action  to 46,  

Beformation = 46,  

Beplevin 47,  §§5014,  5814n 

Rescission  and  cancellation 47, 

Sheriff 47, 

Slander  and  libel 47,  

Specific  performance 47,  

Stockholder 48,  — • 
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Joinder  of  parties  defteMUnt-Con^tiol. 

Sureties 48.J 

Tax 48,  

Trust , 49,  

Unincorporated  association 49,  

Joint  answers 5071n 

Joint  contract-See  Joint  and  Several  Liabilitt. 

Joint  contractor— 

See  Joinder  of  Parties  Dkfendakt 42,  d006fi 

When  adverse  party  shall  not  testify  to 

transactions  with  deceaseil 5242 

Joint  owners — 
Must  join  as  plaintiffs 35,  5005 

Joint  tenancy— 

Does  not  exist  in  this  state 36, 

Joint  and  several  liability- 
Persons  severally  liable  on  an  instrument, 

how  sued 5009 

Judgment  may  be  given  for  or  against  one 

or  more  of  several  defendants 5311 

when  the  action  may  proceed  against  the 

others 5312 

procedure  when  defendants  are  not  all 

served 5054 

how  parties  not  served  made  parties  to 

judgment  in  case  of  joint  contracts. .  5366 

Fleadine ;  counter-claim 123,  5072n 

set-off. 129,  5075n 

variance  and  failure  of  proof 231,  5295n 

Jontnal— 
Bill  of  exceptions,  entry  of  allowance,  etc., 

when  to  be  made  upon 5302 

Clerk  of  court,  to  keep §§4957,  4963 

Entries  upon,  of  appeal,  notice  of  intention 

to,  when  parties  'die,  etc 5220 

claim  for   improvement    by   occupying 

claimant 5788 

dismissal  of  action 5314 

judgment 5331 

mandamus,  allowance  of  writ  of 6746 

offer  to  confess  judgment,  and  its  accept- 
ance..  5140 

orders  made  out  of  court,  of 4963 
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quo  warranto,  leave  to  file  petition J6769 

reference,  consent  to 5210 

verdict  of  jury 6201 

Judge— 
Absence  of,w  hen  sheriff  may  adjourn  court 

on 4969 

Arrest,  when  privileged  from. %  5467-6469 

Bill  of  exceptions,  disposition  of  in  case  of 

absence  etc 6301 

Change  of  venue  when  interested  in  cause.  6032n  ' 

Depositions  may  be  taken  by 2§  5269-5270 

Guardian  ad  litem  may  be  appointed  bv.  . .  5003 
Habeas  corpus,  writ  of,  may  be  issued  by. .  5731 
Master  commissioner  may  refer  action  to. .  6222 
Order  in  which  cases  to  bie  heard  when  one 

of  judges  disqualified 6184 

Process,  when  and  how  to  appoint  person 

to  serve 4968 

Beference  of  case  may  be  ordered  in  vacar 

tion  by,  when 86210,  6212 

Signing  of  record  by 5333,  6336 

Struck  jur}^  names  to  be  selected  by,  in 

Hamilton  county.   (r^cUed) 5185 

Judgni0Bt — 

Agreed  case,  on 5207 

reversal  and  enforcement  of 6209 

Amercement,  in 225594-5600 

Appeal  from,  to  circuit  court ,..  6226 

suspends 6235 

Attacnment,  on  claim  arising  from 6521 

may  be  enforced  by 6490 

effect  of  judgment  for  defendant  in 6554 

when  rendered  against  garnishee 5663 

proceedings  after  judgment  for  plaintiff. .  5656 
when  property  attached  before  debt  due.  6569 

Award  of  arbitrators,  on 5609 

Bastardy,  on  death  of  child {}  5629-^630 

Bond,  judgment  on  for  one  delinquency  no 

bar  to  another  suit 4994 

Circuit  court,  how  judgment  of  enforced. .  5239 

Ccmfess  judgment,  offer  to 2§  513^^141 

b^ore  action 6139 
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Judgment—  Continued. 

out  of  court 25140 

in  open  court 5141 

offer  not  to  affect  trial 5142 

provisions  applicable  to  offer  by  plaintiff.  5143 

Confession,  judgment  by : 5321 

in  person 5321 

pleadings 5322 

enforcement  of  judgment 5323 

warrant  of  attorney,  for 5324 

for  person  in  custody 5325 

Contempt,  on  trial  for 5649 

Conveyance,  when  to  operate  as 5318 

Corporation,  in  action  tor  dissolution 5661 

Costs,  judgment  for,  etc 5340(1) 

Cure  of  errors  in  instruments 5871 

Damages,  bow  assessed  on  failure  to  answer.  5320 

Death  of  debtor,  etc.,  no  satisfaction  of 5454 

Default,  when  may  be  entered  by  .  .2^5133,  5320 

Defendant,  when  may  have 5329 

Defendant  against,  at  different  times 5312 

Defined 5310 

Dismissal  of  action §§  5313,  5314 

Disobedience  of,  how  punished 5640-5650 

Dissolution  of  corporation,  for ?§  5656,  5673 

Dissolved  corporation,  against 5680 

Divorce  and  alimony,  for §§5695,  5699-5700 

Dormant,  becomes  at  end  of  five  years 5380 

Enforcement  of 5239 

Error,  premature  rendition  of  is  not 6729 

Execution  against  person 2g  5447-5456 

Final,  on  trial  for  contempt 5649 

Foreclosure,  personal,  may  be  asked  on  . . .  5021 

sale  of  premises  ordered  on 5316 

Index  to 5339 

when  court  may  order  general 5339a(l) 

Infant,  rights  of  reserved 5330 

Injunction  before 5573 

Interest,  when  judgment  to  bear 6712 

Interro^tories,  by  default  for  not  answering  5101 

Journal,  must  be  entered  on 5331 

Judicial  sale,  effect  of  reversal •  •  • .  •  5409 
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Judgment—  Ckmtinued. 

Justice's  judgment,  when  affirmed {6732 

when  reversed 6733 

lien  of 5236 

appeal  does  not  vacate 2}  5236,  5376 

attaches  to  lands  or  goods,  when 5375 

'  ceases  when 5380 

dissolution  of  corporation  not  vacated  by .  5675 

extent  of,  and  property  subject  to 5375n 

lands  levied  on,  when  restricted  to  two- 
thirds  of  appraised  value  of 5391 

money,  in  action  to  enforce  judgment  for.  5021 
'  preference  as  alien  when  judgment  looses.  5415 

revivor  of 5367 

supreme  court,  of  judgment  of 5376 

transcript  of  justice  or  mayor,  filing  of,  for  5377 

from  what  time  operative 5378^ 

execution  and  sales  thereunder 5379 

Lost,  etc.,  record  of,  how  restored 5339a  (2),  ft 

evidence  to  effect  restoration 5339ic 

proceedingstn  error  on  appeal 5339d 

co(3ts 5339e 

Mandamus  proceedings,  in H  6750,  6756 

Married  woman,  against 5319 

Notice,  when  to  operate  as,  without  record.  5056 

when  record  necessary 5056 

Occupying  claimant,  in  case  of. .  .5788,  5791-5795 

Party,  now  those  not  served  made  parties  to.  5366 

judgment  may  be  given  for  or  against  any.  5311 

Personal,  m  action  to  enforce  lien 5021 

Pleaded  and  proved,  how 5090 

petition 87,  5060n,  5090 

answer 116,  5070n 

set  ofiT  against  each  other 129,  5075n 

Premature  rendition  of,  not  error 6729 

Principal  and  surety,  how  entered  against.  5419 

Quo  warranto,  in §§6766,  6774,  6780 

enforced  how §§6779,  6785 

Receiver  appointed  to  carry  into  effect 5587 

Record  of,  lost,  etc.,  how  restored §§5339a(2) 

Referee,  on  report  of 5213 

Relief  granted,  must  specify 5331 

RepWn,  in §§6824-5826 
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Reversal  of,  proceedings  on J6726 

"When  justice's  judgment  is  reversed 6733 

effect  of  on  statute  of  limitations 4991 

title  of  purchaser  at  judicial  sale 5409 

without  issue  or  service  of  summons  in 

error,  when 6713 

immaterial  errors,  no  ground  for 5115 

Revivor  of,  and  new  parties  to §§5366-5379 

bonds,  sureties  on,  parties  to 5371 

corporations,  against,  dissolved 5685 

death  of  party  after  judgment 5369 

dormant,  becomes,  when 5380 

revived,  how 5367 

limitation  of  actions  for  revivor 5368 

new  parties  to,  who  were  not  known ....  5366 
partners,  how  made  parties  to  judgment 

against  partnership 5370 

party  to  judgment,  how  party  not  sum- 
moned, made 5366 

surety,  when  may  revive   in  his   own 

name 5836 

Satisfaction  of,  death  of  debtor  under  arrest 

is  not 5454 

how  satisfaction  of  vacated §§5412-5413 

Specific  performance  of  real  contract,  for . .  5799 

Stay  of  execution  of,  on  error 6718 

of  justice's  judgment 6724 

how  stay  may  be  superseded 6722 

terms  of  stay  in  other  cases 6725 

suspension  of  in  proceedings  to  vacate  or 

modify  judgment 5361 

when  prematurely  rendered 5362 

Submission  of  controversy  on  agreed  facts.  5207 
Surety  for  costs,  when  may  be  rendered 

against 5344 

Suspension  of,  by  appeal 5235 

in  proceedings  to  vacate  or  modify  judg- 
ment    5361 

Tender  before  suit  in  case  of §§  6137-5138 

Vacation  of  satisfaction  of 5412-5413 

Vacation  or  modification  of . . . ; 5354 
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application  of  proviBions  to  supreme  and 

probate  courts §5365 

causes  of,  after  term 5354 

conditions  for  vacating,  etc 5360 

l^rounds  to  vacate,  to  be  first  tried. ......  5359 

jurisdiction  as  to,  circuit  court,  of 6709 

commo'n  pleas  court,  of 6708 

supreme  court,  of 6710 

lien  of  judgment  preserved  to  modified. .  5360 

limitation  of  actions  for  vacating,  etc 5.S63 

motion,  what  proceedings  for,  shall  be  by..  5357 
petition,  what  proceedings  for,  shall  be  by  5358 

precede  vacation,  what  must 5360 

publication,  on  service  bv,  how  opened. .  5355 

suspension  of  judgment  by 5361 

when  judgment  prematurely  rendered.  5362 

term,  after 5354 

title  of  bona  fide  purchaser  unaffected  by.  5356 
Verdict,  when  must  be  entered  against. . . .  5328 

must  be  entered  by  clerk  on 5326 

when  court  to  order,  what  judgment  on.  5327 

Watercraft,  in  proceedings  against 5889 

Will,  as  to  validity  of Jg  5861-5865 

Judgment  by  eonfeeslon-^ . . .  J§  5139-5143,  5321-5325 
Judgment  on  defiiult- j§  5133^  5320 

Judgment  debtor— See  Pboceedinqs  in  Aid  of  Execu- 
tion. 

Judicial  notice- 
Matters  of  which  the  courts  take,  need  not 

be  pleaded 5083 

Judicial  sale- 
Confirmation  of  and  order  for  deed 5398 

Deed  of  sheriff 5401 

effect  of 5402 

Invalid,  remedy  if  sale  is ??  5410-5411 

Money  made  at,  creditor  entitled  to 5396 

Purchaser  failing  to  pay,  penalty 5397 

unaffected  by  proceeding  to  vacate 5356 

Receiver,  sale  by,  in  proceedings  in  aid 5486 

Redemption  of  property  by  judgment  debt- 
or, prior  to  confirmation  of 5398a 
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Judicial  B9lb— Continued. 
Reversal  of  jadgment,  title  of  purchaser.  .§5409 
Wrong  property  sold,  proceedings. .  .§§5413-5414 

July,  fonrth— 
Privileges  from  arrest  on 5458 

Jurisdiction— 

Appeal,  of  circuit  court,  on §§5225-5226 

Attaches  when : .  5035 

Attachment,  in 5560 

Circuit  court  of,  original xxxi. 

on  appeal §§5225-5226 

on  error 6709 

Common  pleas  of  originid  and  appellate. . .  xxxi. 
amount  claimed  in  petition  determines. .  5349n 

to  enjoin  levy,  recover  back  taxes 5848 

on  error 6708 

Demurrer  lies  for  want  of §§  5062,  5069 

Habeas  corpus,  proceedings  in 5727 

Justice  of  tne  peace  as  to  amount . « xxxi. 

under  watercraft  law 5892 

Mandamus,  in 6742 

Proof  of,  in  action  on  judgment 5090 

Quo  warranto,  in 6768 

Superior  court  of  Cincinnati  of,  in  error.  491, 

to  enjoin  levy,  recover  back  taxes 5848 

Supreme  court,  original xxxi. 

on  error 6710 

Jury— 
Apportionment  of,  when  court  to  determine 

number 5162 

Bastardy  issue  in,  to  be  tried 5625 

Challenge  of  (see  Challenge), 

when  may  be  made  to  the  array 5175 

causes  of  principal  challenge §§5176,  5189/" 

to  the  favor  and  peremptory 5177,  518^ 

Commissioners,  appointment  of 174,  

in  Hamilton,  Franklin  and  Lucas  co's. . . .  51896 

oath  of 174,  51896 

compensation 177,  51896(2) 
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meeting  and  selection  of - 175, }  5189& 

who  to  act  as,  in  Cuyahoga  county 51896 

penalty  for  influencing  in  selection  ^177,  5189c 

Compensation  of  jurors ?§  5182-51 89i» 

Contest  of  will,  issue  when  to  be  tried  by.  5861 

Discharge  of  jurors  after  verdict 5199 

before  verdict  5195 

Drawing  and  service I?  5167,  5169 

drawing  of  grand  and  petit  jurors. .  .5167,  5189d 
for  circuit  court  and  special  term  of 

common  pleas 5168 

service  and  return  of  venire. §§5169,  5189e 

names  of  jurors  not  serving  to  be  re- 
turned to  box 5170 

when  talesmen  to  be  summoned 5171 

when  special  venire  may  issue 5172 

special  venire  when  sheriff  or  coroner  in- 
terested   §§5174,  5189^ 

Exemption  from  jury  service 5180,  5189Z 

Fees  of  jurors 5182,  5189ot 

Insanitv  of  party  may  be  tried  by 5002 

Issue  of  fact  to  6e  tried  by 5130 

Jury  wheel,  county  commissioners  to  pro- 
vide  174,  

of  Hamilton,  Cuyahoga,  Franklin,  Lucas 

and  Montgomeiy  counties 5189a 

Mandamus  proceedings,  in 6753 

Misconduct  of  jury,  ground  for  new  trial. . .  5305 

Occupying  claimant,  duties  of  jury 5789 

Penalties  for  neglect  to  serve §§  5178,  518tj; 

against  officer 5181 

for  influencing  officer  in  selecting  .§§  5184,  5189c 

Polling  of  jury 5198 

Property,  for  trial  of  right  of §§  5444-5446 

Replevin,  assessment  of  damages  by 5825 

Service  on,  how  long  required §§  5179,  5189* 

Struck  jury  law  repealed 5185 
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Jnry—  Continued. 

Trial  hy  : 5190 

Bwearing  of  the  jury 5190 

statement  of  claim  to,  and  of  evidence  ex- 
pected to  be  produced 5190 

who  first  to  produce  evidence 5190 

charge  to  the  jury 5190 

open  and  close  of  argument 5190 

view  of  place  or  property g  5191,  5189i 

where  jury  to  deliberate 5192 

to  be  in  char^  of  officer 6192 

admonition,  if  permitted  to  separate 5193 

further  instruction  on  disagreement 6194 

when  further  to  deliberate 6198 

polling  jury 6198 

discharge  before  verdict 6196 

retrial  if  discharged  after  submission 6196 

Verdict,  return  of 6197 

correction  of 6199 

what  a  special  and  what  a  general 6200 

when  may  render  special,  or  eeneral 6201 

when  court  may  direct  special 6201 

filed  with  clerk  and  entered  on  journal . .  6201 
special  findings  control  general  verdict. .  6202 
when  jury  must  assess  amount  of  recovery  6203 

Waiver  of  trial  by 6204 

When  fact  not  in  issue  may  be  tried  by —  4973 

Jury-wheel— 

County  commissfoners  to  provide 174,  

Com  missioners  of  certain  counties  to  provide.  5189a 

Clerk,  custodian  of  wheel 51895(1) 

Names  of  persons  selected  as  jurors  to  be 

placed  in 51895(1) 

Justice  of  the  peace- 
Arbitrations,  to  issue  process  in 5604 

Costs  when  justice  has  jurisdiction  of  action 

brought  in  another  court 6349 

in  action  against,  for  misconduct  in  office.  5349 
Depositions  may  be  used  in  trials  before.. .  5277 

may  be  taken  by 5269 

Error  lies  from  common  pleas 6708 

when  transcript  for,  must  be  furnished. .  6717 

how  judgment  of  justice  stayed  on 6724 


INDS2.  669 

Jnitloe  of  the  peace— dtm/inued. 

proceedings  when  judgment  afSrmed.. .  .{6732 

itttorneys  fees 6732a 

when  judgment  reversed 6733 

Exemptions  u*om  execution,  laws   appli- 
cable to  proceedings  before 5433 

Execution  again^  person  of  judgment  debt- 
or may  be  issued  by 5450 

Jurisdiction  of,  as  to  amount xxxi 

in  bastardy  proceedings 5614  et  $eg. 

under  watercraft  law 5802 

appeal  in  such  cases 5893 

Misconduct  in   office  of,  death   of  either 

party  abates  action  for §5144 

costs  when  recovery  less  than  five  dollars.  5349 
Penalties  against  appraisers  for  neglect  tg 

serve  may  be  enforced  by 5420 

Proceedings  before,  when  goods  levied  on 

are  claimed  by  third  person 5444 

Property  of,  may  be' sold  without  appraise- 
ment, when 5392 

Sureties  of,  m^  apply  to  township  trustees 

for  discharge 5843 

proceedings  of  trustees  in  such  case 5844 

Tnmscripts  of  judgments,  when  may  be 

filed  in  common  pleas  for  lien 5377 

when  the  lien  operates 5378 

priority  when  other  transcripts  and  judg- 
ments   5378 

issuance  of  execution  thereon 5379 

costs  of  transcript  and  filing 5377 

Watercraft,  jurisdiction  in  cases  of. 5892 

jQsUflcatlon^ee  Libel  and  Slander 5094 

Joinder  of  defenses 507]n 

May  be  required  of  surety 4952 

Must  be  specially  pleaded 116,  5070n 

Notice  of,  of  bail 5505 

manner  of 5506 

Knowledge— 
When  to  be  specially  pleaded 77,  5060n 

Land— (See  Real  Pbopbrty.) 
Landlord  and  tenant— (See  Injunction,  Quiet  Title.) 
Joinder  of  actions « 5019» 


J  I 
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Landlord  and  tenant— Cbnitii«f«l 

of  parties 43,25006n 

Pleading,  petition 87,  5060n 

answer,  counter-claim 124,  5072 


Permanent  leasehold  estates  renewable  for- 
ever, subject  to  execution  and  sale. .  5374 
Proceedings  to  lease  entailed  estates. 5811 

Legal  presumpttons— 
Need  not  be  pleaded 5083 

Legatee- 
Party  plaintiff. 24,36,  4993n 

defendant 43,  5006n 

Testify,  party  shall  not  where  adverse  party 

claims  as,  except,  etc 5242 

or  as  assignee  or  vendee  of 5241 

Will,  party  to  action  to  contest H  5858-5860 

Legiilatiire— See  Gbnkbal  Assembly. 

Legitimacy- 
Divorce  not  to  affect,  of  children 5696 

Lessee- 
May  demand  homestead 5436 

Cross  petition  by,  in  action  for  dower 5709 

iMTf—  (See  Execution.) 

Property  subject  to 5374 

goods  and  chattels  to  be  first  taken 5383 

when  to  be  made  to  retain  priority 5415n 

proceedings  when  creditors  direct  sepa- 
rate levies  to  be  made  on  separate 
parcels  of  land 5406 

Liability- 
Created  by  statute,  limitation  of  action 4981 

Sheriff's,  on  sale  in  partition 5767 

as  bail,  how  fixed 5509 

of  insufficient  bail  to  sheriff,  how  fixed, 

K55ia^ll 

Watercraft,  what  liability  a  lien  on 5880 

Libel  and  slander- 
Abatement  of  action  for,  by  death 5144 

Argument,  order  of 5190n 

Costs,  when  recovery  less  than  five  dollars.  5849 
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Libel  and  tHan^eir— Continued. 

Joinder  of  actions i5019n 

of  parties 47,  500&n 

Limitation  of  action 4983 

Pleading,  petition 87,  ?§5060n,  5093 

answer 116,     5070»i,  5094 

variance 232,  5295 

Proof  of  publication 5093 

of  trutn  of  matter  in 5094 

License— 

How  pleaded 116,  5070n 

Lien- 
Appeal,  of  judgment  not  vacated  by.}J  5236,  5376 

Attachment,  <3 5538 

lien  of  consignee  not  affected  by 5538 

Common  pleas  of,  continues  on  taking  case 

up '^  5236,  5376 

Dower,  of  judgment  for 5711,  5715 

Extent  of  and  property  subject  to 5375n 

Execution  of 5375 

lien  on  property  exempt  from,  may  be 

created  by  mortgage §§5429,  5434 

Federal  courts,  of 5375n 

Homestead,  liens  affect,  how,  in  certain  cases  5440 
not  impaired  by  provisions  of  laws  of.  . . .  5434 

Judgment,  lien  of §§  5236, 5375-5376 

appeal,  not  vacated  by H  5236,  5376 

attaches,  when 5375 

loses  preference  without  issuance  of  ex- 
ecution, when 5415 

preserved  to  modified  judgment 5360 

restricted  to  two-thirds  of  value  of  land 

levied  on,  when 5391 

supreme  court,  lien  of  judgment  in 5376 

transcript   of    judgment   of    justice   or 

mayor  may  be  filed  for  lien 5377 

when  such  judgment  operates  as  alien.  5378 
when  judgment  ceases  to  be  a  lien. ..!...  5380 
Judgment  for  money  may  also  be  asked  in 

action  to  enforce * 5021 

Judicial  sale,  title  of  purchaser,  when  sale 

invalid §§  5410-5411 

Personal  judgment  in  action  to  enforce. . . .  5021 
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JA&n— Continued. 
Beetricted  to  two-thirds  of  value  of  lands 

levied  on,  when 25391 

Revivor  of,  when  dormant  judgment  re- 
vived  5367 

Service  by  publication  when  lien  is  claimed  5048 

Superior  court  of  Cincinnati,  of 5375n 

Supreme  court  of 5376 

Transcript  of  judgment  of  justice  filed  for 

lien  and  execution 5377 

when  lien  takes  efiect 5378 

Vendee  may  recoup  value  of  in  action  for 

purchase  money,  when 5780 

Venue  of  action  for  sale  under 5022 

Watercraft,  against 5880 

Limitation  of  aetion»— 
Absence  from  state  when  cause  of  action 

accrues,  absence  afterwards,  effect  of.  4988 
Acknowledgment  in  writing  of  debt,  effect 

of 4992 

Agreement  in  writing.. . .' 4980 

Assault,  battery 4983 

Barred  at  place  of  contract,  barred  here. . .  4990 

Bill  of  lading 4980i» 

Bonds,  executors',  etc.,  and  official 4984 

Commencement  of  action 4967 

attempt,  when  equivalent  to 4988 

Contract  in  writing 4980 

not  in  writing 4981 

Corporation,  action  for  damages  against  of- 
ficers of  ousted 6790 

Easement,  public,  in  streets  and  allevs  ....  4977 

Error,  proceedings  in U  6723,  55636 

False  imprisonment 4983 

Foreclosure ; 4977n 

Fraud,  for  relief  on  ground  of 4982 

when  right  of  action  to  accrues 4982 

Habeas  corpus,  to  recover  penalties 5752 

Indorsement  of  promissory  note 4982n 

Infants,  insane  and  imprisoned  persons,  sav- 
ing of  rights §84978,  4986 

of  right  of  infant  to  show  cause  against 

judgment , , 5330 


* 
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Umltatton  of  aottons— Con^nued. 

Injury  to  rights  not  arising  on  contract. . . .  4982 

Legacy,  unpaid  installments  of 4981n 

Libel  and  slander 4983 

Malicious  prosecution 49^3 

Malpractice 4983 

Mandamus 515,  674In 

Married  woman,  no  saving  of  rights  now. .  4986n 

Mines,  injury  to 4982 

New  promise  in  writing,  effect  of 4992 

New  trial,  on  application  for  after  term,  by 

petition 5309 

for  new  trial  and  relief  after  judgment. .  5363 

Other  relief 4985 

Part  payment,  effect  of 4992 

Penalty  or  forfeiture 4983 

to  recover  in  habeas  corpus  proceedings.  5752 
Personal  property,  for  recovery  of,  injury  to, 

etc 4982 

Petition  in  error  in  nature  of  bill  of  review, 

time  for  filing 6740 

Pleading  of  statute 119,  5070n 

when  by  demurrer,  when  by  answer.  119,  5070n 

Promise  in  writing 4980 

Quo  warranto 6f 89 

action  against  person  ousted  from  office.  6778 
for  damages  against  officers  of  ousted 

corporation 6790 

Recognizance  for  stay  of  execution 4980n 

Real  property,  for  recovery  of  title,  etc. . . .  4977 

trespass  upon 4982 

under  ground,  or  injury  to  mines 4982 

Reversal,  saving  in  case  of 4991 

Revivor  of  action,  when  defendant  dies. . . .  5157 

when  plaintiff  dies 5158 

Revivor  of  judgment 5368 

Saving  to  persons  under  disability.  .§J  4978,  4986 

Saving,  in  case  of  reversal 4991 

Slander 4983 

Special  limitations  saved 4976 

Specialty 4980 

Statute  does  not  apply  to  action  by  vendee 
of  real  property  in  possession  to  ob- 
tain conveyanee  of  it 4974 
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Limitation  of  BJCtioHM— Continued. 

nor  to  a  continuing  and  subsisting  trust.  .{4974 

Statutory  liability 4981 

Stock  subscription 4980n 

individual  liability  of  stockholders 4981n 

Taxes,  for  recovery  oack  of  illegal 5848 

Transcript  of  foreign  judgment 4980n 

Trespass 4982 

Trust,  when  statute  does  and  does  not  ap- 
ply to 4974nn 

Vacation  or  modification  of  judgment,  pro- 
ceedings for 5363 

Will,  contest  of 6866 

saving  to  persons  under  disability 5866 

Uauor  laws— 
Action  to  enforce  liability  for  causing  in- 
toxication under 24,  43,  88,  5060n 

does  not  lie  for  causing  death,  under 

§6134 88,  5060n 

JAM  pendens— 
Amendments,  etc.,  not  to  affect  doctrine 

of 532, 

When  summons  served,  or  publication  made.  5055 
When,  and  in  what  cases,  the  doctrine  of, 

does  not  apply 5055n 

Judgment  to  be  notice  only  in  the  county 
where  rendered  unless  recorded  else- 
where   5056 

Local  actions. . /.V.V  . . .V/. . . .//. .V. . . JJ 602i2,  5023 
Lost  pleadin^rs— 
Copies  may  be  substituted  for 5084 

Lost  or  destroyed  records— 
Of  proceedings,  judgments,  etc.,  how  re- 
stored     5339a(2) 

When  such  loss  can  not  be  supplied  as  pro- 
vided in  §5339a(2) 53396 

evidence,  to  effect  restoration 5339c 

rules  of,  cumulative  to  those  already 

provided 5339a(2)n 

proceedings  in  error  or  appeal 5339d 

none  from  order  of  court  in  relation  to 

restoration  of 5339a(2)n 

costs 5339e 

Lunatic— See  Insane  Pebson. 
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Laeai  ooimty— 
Juries  in H5189a,  61896 

Hall— 
Execution  issued  out  of  another  county  may 

be  returned  by 5421 

most  be  mailed  in  time  to  reach  the  office 

where  issued 5421 

money  made  on  such  execution  can  not 

be  sent  by,  unless,  etc ,  5422 

Summons  issued  to  another  county  may  be 

returned  by K6353,  6714,  6770 

When  notice  of  motion  to  amerce  may  be 

sent  by 5595 

Hall  stages- 
Venue  of  actions  against  owner,  etc.,  of  line 

of 5027 

Halicious  prosecution- 
Abatement  of  action  by  death  of  either 

party 5144 

Burden  of  proof  on  plaintiff  to  show  want 

of  probable  cause  and  malice 89,  5060n 

Costs  when  recovery  less  than  five  dollars.  5349 

Limitation  of  action 4983 

May  be  joined  with  one  for  slander  or  false 

imprisonment 89,  5060n 

and  chan^d  by  amendment  into  one  for 

false  imprisonment,  and  vice  vena, 99 ^  5060n 

Pleading,  petition 89,  5060n 

answer 117,  5070n 

what  may  be  shown  under  a  general 
denial 117,  5070n 

Halpraetlce — 

Limitation  of  action 4983 

Hanaglng  a«ent- 

Service  of  summons  on,  of  corporation 5044 

of  foreign  corporation 5046 

of  process  of  garnishment  on,  of  foreign 

insurance  company 5534n 

Handamiu— 

Allowance  to  be  entered  on  journal 6746 

Application  to  be  by  petition 6743 

notice,  court  may  require 6743 

may  issue  without 6743 

Contents  of  writ 6747 


Costs  sdjodsed  against  relator,  when 26755 

Damages,  what  may  he  recovered 6753 

har  to  farther  action 6754 

Defanlt,  peremptory  mandamus  on 6750 

Defined 6741 

Demnrrer  by  plaintiff. 6749 

Demnrrer  or  answer  by  defendant. 6748 

Issued,  by  what  courts  writ  may  be 6742 

not  to  issue,  where  plain  remedy  at  law.  6744 

on  whose  information  issued. 6744 

who  to  issue  the  writ 6747 

lasnes  of  fact,  how  tried 6752 

Judicial  discretion,  mandamus  can  not  con- 
trol   6742 

Penalties 6756 

Peremptory  writ  may  issue  on  the  first  in- 
stance, when 6745 

Petition  for 6743 

Pleadings  considered  as  in  civil  action 6751 

Precedence,  proceeding  may  have,  in  su- 
preme court xxi. 

Provisions  as  to,  not  to  limit  power  of  court.  6759 

Replj  by  plaintiff 6749 

Service  of  writ 6747 

Tax,  mandamus  to  compel  county  auditor 

to  assess  and  levy 2757 

his  fees  and  duties , 6758 

not  to  limit  power  of  court 6759 

Writ,  contents  of 6747 

issue,  who  shall 6747 

service  of 6747 

Mandamtu  inpartictdar  caaa : 

Auditor  of  county 6741ii 

Auditor  of  state 512,  

Board  of  education ^12, 

Board  of  public  works 513, 

City  clerk 513,  

City  council 513, 

Clerk  of  court ^13, 

Commissioners  of  city 514,  

Commissioners  of  county 513,  

Condemnation  proceedings 514,  
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UatkABmoM— Continued. 

Contempt. .514,, 

Contract 514, 

Corporation .514,  

Court ^14, 

Elections .514,  

Governor 514,  

Injunction 514, 

Insurauce  commissioner . .  .514,  

Jailer 515,  

Juc^e 515,  

Justice  of  the  peace 515, 

Limitation 515,  

Li(}uidation  of  claim  necessary 515^  

Ohio  state  reports 515, 

Prosecuting  attorney 515,  

Receiver 515^ 

Recorder 515^ 

Second  mandamus  not  allowed  when  .  .515  

l^^"\ 516;  — 

bunday  law 516   

Tax 516; 

Treasurer 5I6, 

Kandate— 
To  common  pleas  from  circuit  court  on  ap- 
peal   5239 

On  reversal  of  judgment  on  error 6726 

Requires  lower  court  to  punish  contempt 

for  disobedience 5640n 

Imports  verity,  but  may  be  amended 5239n 

Lien  of  judgment,  in  case  of 5415 

Mandatory  Injunotlon 5572n 


Action  for  breach  of  promise  of,  petition.81,  5060w 
answer .113,  5070n 

Evidence  of,  in  actions  for  divorce  and  ali- 
mony  5698 

Of  female  who  is  a  party  does  not  abate  ac- 
tion   5012 

Married  woman— (See  Husband  and  Wipe,  Divorce 
AND  Alimony. 
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Mamod  woman— Om<mtt0cr. 

Abate  action ,  marriage  of  female  party  pend- 
ing suit  does  not J  5012 

Amendments  of  1887  affecting  rights  of. 31,  4996n 

interest  of  wife  in  property  of  husband.31,  

may  contract  the  same  as  if  unmarred.31,  

may  take  and  hold  property  the  same  as 

^f  unmarried...   ... 31, 

not  answerable  for  acts  of  husband 31,  

support  of  wife  when  husband  neglects  to 

support  her 31,  

when  wife  abandons  husband 31,  

no  separate  acknowledgment  of  deeds  by 

required 29,  4996n 

Exemption  laws,  entitled  to  benefit  of 5319 

How  errors  in  deed  of  husband  and  wife 

corrected 5872 

Judgment  enforced  against,  same  as  if  un- 

married 5319 

No  saving  of  rights  under  statute  of  limita- 
tions   4986n 

Party  plaintiff. 29,  4996w 

joinder  with  husband 30,  4996n 

defendant 30,  4997 

ri^ht  to  defend  herself  and  husband.. .  4997 

joinder  with  husband 30,  4996n 

Pleading ;  not  now  necessary  to  aver  that 
she  is  a  married  woman,  or  owner  of 
a  separate  estate,  etc 30,  4996n 

Hanlial— 
Sureties  of,  of  municipal  corporation  may 

apply  to  be  discharged 5839 

proceedings  by  council  m  such  case 5840 

Master  and  servant- 
Can  not  be  sued  jointly,  except  when. .  .43,  5000n 
Pleading  in  action  by  servant  injured  by 

defective  machinery 89,  5060n 

by  negligence  of  fellow-servant 89,  5060n 

Master  commissioner- 
Additional  security  from,  may  be  required 

by  court 5220 

Appointment  of 5219 
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Malster  commisaioner— Ocm^nued. 

in  proceedings  to  dissolve  corporation. .  .J 5654 

hearing  before,  and  report  of 5655 

Bond  and  oath  of 5220 

Compensation * 5224 

Conveyance  of  real  property,  when  may  be 

made  by 5399 

Damages  on  default,  reference  to  master  to 

assess 5320 

Deed  of,  effect 'of 5402 

recitals 5401 

Depositions,  may  be  used  in  proceedings 

before 5277 

taken  by  master,  may  be 5269 

testimonv  taken  by  master  may  be  used 

as  a  deposition 5267 

Duties  of 5223 

Garnishment,  effect  of  service  of  process  of, 

on 5531 

Inspect  books,  papers,  etc.,  appointment  to.  5291 

Oath  of 5220 

Powers 5223 

Reference  to,  to  assess  damages  on  default. .  5320 

what  actions  may  be,  and  report 5222 

Report  of 5222 

Sheriff  may  act  as,  and  for,  when 5400 

Special,  court  may  appoint 5221 

Testimony,  taken  by,  may  be  used  as  a 

deposition 5267 

writing,  testimony  taken  by  master  to  be 

in 5222 

Material  allegation- 
Defined 5082 

When  not  controverted,  taken  as  true 5081 

Mayor- 
Depositions  may  be  used  in  trials  before.. ..  5277 

may  be  taken  by 5269 

Jurisdiction  in  bastardy  proceedings 5614n 

Provisions  of  exemption  laws  apply  to  courts 

of. 5433 

Summons    against    corporation    may   be 

served  upon. 5044 
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MMJOt— Continued. 

TranBcripts  of  jadgments  of,  filed  in  com- 
mon pleas  for  lien »5377,  5378 

Macluuilo*!  lltn— 

Joinder  of  actions 5019i» 

of  parties  plaintiff. 36,  500&n 

defendant 43,  5006n 

Pleading 88,  6060n 

Provisions  of  homestead  exemption  laws  do 

not  extend  to 5434 

Merits- 
Dismissal  of  action  upon 5314 

MeoM  profits- 
Cause  of  action  for,  survives 4975 

Improvements  under  occupying -claimant 

law  can  not  be  set  off  against 5789n 

When  plaintiff  in  ejectment  is  barred  from 

maintaining  action  for 57d2 


Of  jurors ^ 5182,  5189f» 

Active  and  contributing  members  of  exempt 

from  jury  service 51891 

Muster  of,  near  court-house,  punished  as 

for  contempt 5639n 

When  privileged  from  arrest 5467 

Mines— 
When  right  of  action  for  injury  to,  accrues.  4982 

Mining  corporation- 
Venue  of  action  against 6026 

Minister  of  the  Gospel— 

Exempt  from  jury  service J?  6180,  61891 

Minor-  See  Infant. 
Misconduct— 

Of  jury  or  prevailing  party,  ground  for  new 

trial 5306 

Of  justice  of  the  peace  in  office,  abatement 

of  action  for 6144 

costs  when  recovery  less  than  five  dollans.  5349 
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Ml0condact—  Continued. 

Of  officer,  a  contempt  of  court 25640 

MlBforttine— 

Ground  for  vacating  or  modifying  judgment 

after  term 273,  5354n 

Ml^loinder— 

Of  causes  of  action,  effect  when  demurrer 

sustained  for 5065 

Of  parties   plaintiff,  ground  of  demurrer, 

but  not  of  parties  defendant 102,  5062 

Misnomer— 

Unless  pleaded  in  abatement,  to  be  disre- 
garded  148,  5114n 

Juror  may  be  set  aside  for,  but  not  whole 

array 5175 

Mistake- 
Correction  of,  in  pleadings,  etc.,  by  amend- 
ment   5114 

Deed  of  wife,  mistake  in,  how  corrected 5872 

Lapse  of  time  reckoned  from  discovery  of, 
in  action  to  reform  instrument  on 

CTOund  of 4982n 

Of  clerk,  ground  for  vacating  or  modifying 

judgment  after  term 5354 

proceeding  to  correct 5357 

not  ground  of  error  until  when 6728 

When  full  amount  is  not  sued  for  and  re- 
covered  5364 

mtifation- 

Matters  in,  in  slander  and  libel 5094 

may  be  shown  under  a  general  denial .  116.  5070n 
Money- 
Pleading  under  common  counts,  of  "  money 

had  and  received,"  etc 89,  5060n 

in  action  to  recover  back,  lost  at  gaming 

89,  5060n 

Replevin  lies  for,  if  identifiable. 5814n 

Montgomery  connty— 

Commissioners  to  provide  jury  wheel 5189a 

Mortgage- 
Appeal  from  decree  of  foreclosure 201,  5226n 


« 
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UOTtgtM^—Ckmtinued. 
Dissolution  of  corporation,  mortgage  pend- 
ing action  for,  void }5661 

Exemptions,  when  not  allowed  on  foreclos- 
ure...   5434 

Homestead  on  sale  under,  when  wife  enti- 
tled to  5442 

Interest  of  mortgagor  or  mortgagee  may  be 

proceeded  against,  when 5464 

Joinder  of  action  to  foreclose,  and  on  note 

secured  by 5021n 

Limitation  of  action  for  foreclosure  of 4977n 

though  note  secured  by,  is  barred 4977n 

to  redeem  mortgaged  premises 4977n 

for  wrongfully  depriving  mortgagee  of  se- 
curity    4982n 

for  injurv  to  mortgagee  by  laying  railroad 

track  in  front  of  mortgaged  propertv.  4982n 

Parties  plaintiff  in  foreclosure ^,  5005n 

administrator,  etc 36,  

assignee 36,  

assignee  in 'bankruptcy 36,  

cestui  que  trust 36,  

I'oint  mortgages 37,  
lolder  of  one  of  several  notes 37,  -^ — 

husband  and  wife 37,  

mortgagee  not,  when  he  has  absolutely 

assigned 36, 

partner 37, 

surety 37,  

trustee 36, 

in  redemption 38,  

when  personal  representatives  proper 

parties 38,  

heir  or  devisee 38,  

when  two  tracts  mortgaged  to  same  per- 
son come  into  han(&  of  different  pro- 
prietors   38.  

when  mortgage  comes  into  hands  oi 

different  persons 38, 

Parties  defendant  in  foreclosure 44,  5006n 

administrator  or  executor,  when  person- 
al judgment  for  deficiency  is   sought 

44, 
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Mortgage— OonMmiied. 

assignee  in  bankruptcy,  except  when.44,25006n 

cestui  que  trust,  when  not 44,  

ffrantee 44,  

holder  of  notes  must  make  other  hold- 
ers defendants 45, 

legatee,  when  legacy  made  a  charge.44,  

lessee  subsequent  to  mortgage  and  oc- 
cupant    45,  

mesne  purchasers  and  incumbrancers 

who  have  conveyed,  not 45, 

mortgagor  and  mortgagee,  when  not.45, 

partners 44,  

prior  incimibrancers  not 45,  

purchasers  andincumbrancers  penden- 
te lite,  not 45,  

subsequent  mortgagees  and  incumbran- 
cers, proper 45,  

tenants  in  common 44,  

wife,  when  a  necessary  and  proper  par- 
ty  44,  

where  there  are  estates  in  remainder, 

etc ' 44,  45,  

who  are  neither  necessary  nor  proper 

parties 45,  

in  redemption 46,  5006n 

Personal  judgment,  in  action  to  foreclose. .  5021 

but  not  on  constructive  service 5021n 

Pleading,  petition  in  foreclosure 89,  5060n 

when  personal  judgment  is  sought,  etc. 

89,  5060n 
averment  of  assignment  of  note  and 

mortgage 90,  5060n 

petition  in  redemption 90,  5060n 

answer  in  foreclosure 117,  5070n 

counter-claim 124,  5072n 

set-off 129,  5075n 

Receiver,  when  appointed  in  action  to  fore- 
close  5587 

Sale  ordered  on  foreclosure 5316 

when  land  subdivided  and  sold  in  par- 
cels  5316 

when  property  in  more  than  one  county.  5317 
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Mortgage—  Continued. 

terms  of  sale  on  time §5417 

Venue  of  action  to  sell  property  under 5Q22 

Mother- 
Service  on  for  minor  child,  when 5047 

Motion- 
Amerce  sheriff  or  other  officer,  motion  to. .  5594 

notice  of  such  motion .?§  5595-5597 

Attachment,  for  enforcement  of  judgment 

by 5490 

for  appointment  of  receiver  in 5539 

to  discharge 5562 

evidence  on 5563 

for  a  reference  to  ascertain  priorities  of.. .  5559 

Bail,  stay  of  proceedings  against,  on 5516 

Books  and  papers,  motion  to  compel  pro- 
duction of 5289 

Clerk,  correction  of  errors  of ,  by 5357 

Consolidation  of  actions,  motion  for 5120 

Costs  of,  in  court's  discretion 5347 

Counterclaim  or  set-off,  motion  to  withdraw 

and  make  a  separate  action 5089 

Defined ...  5121 

Garnishee,  motion  to  substitute  defendant 

for 5552 

Hear,  when  court  may 5134 

Injunction,  motion  to  vacate  or  modify. . .  5584 

affidavits  on  hearing 5585 

Inspection  of  books  and  papers,  motion  to 

compel 5290 

New  trial,  application  for,  to  be  by 5308 

Notice  of,  contents  of 5123 

required,  when  not 5126 

service,  how,  and  upon  whom  to  be  made.  5125 

who  mav  serve 5124 

Objectionable  matter,  motion  to  strike  from 

pleading 5087 

Partition  proceedings,  to  have  sheriff  make 

deed  in  amicable  partition 5761 

Petition  in  error,  for  leave  to  file 6710 

Private  sale,  for  sale  of  personal  property  at.  5387 
Production  of  books  and  papers,  to  compel.  5289 


IKDBX.  675 

Motion—  ConHnued, 

Reference  o£  cause,  for J5211 

for  reference  to  ascerts^in  priorities  of  at- 
tachments  5559 

Revivor  of  action  by 5149 

for  conditional  order  of  revivor 5151 

Revivor  of  judgment  by 5369 

Security  for   costs   may  be  increased  on, 

when 5340(1),  (2),  5343 

Service  of  notice  of ?§  5124,  5125 

Set  aside  levy,  and  for  new  execution,  to. . .  5416 
Several  objects  may  be  included  in,  when. .  5122 

Stay  of  execution  on  appeal,  for* 5234 

Strike  pleadings  from  hies,  to 5126 

Subscribed  by  jjarty  or  attorney,  must  be. .  5102 
Suspend  execution  of  special  mandate,  to. .  6726 
Testimony  required  on  a  motion  taken  by 

deposition 5265 

Vacate  or  modify  injunction,  to.,  .t 5584 

affidavits  on  hearing 5585 

Vacate,  order  of  arrest,  to  vacate...  .§§5517,  5518 

reduction  of  bail,  for 5517,  5518 

satisfaction  of  judgment,  for. 5412 

vacation  of  judgment  prematurely  ren- 
dered, etc.,  for 5367 

Venire,  for  special,  in  case  of  struck  jury.. .  5187 
for  talesmen 5173 

Motion  for  now  trlal-(See  New  Tbial.) 

Municipal  eoxporatlon— See  Injunction 5572n 

May  submit  disputed  claims  to  arbitration.  5601n 
Party  plain  tiff  in  action  to  enforce  improve- 
ment assessment 22,  4993n 

Party  Idefendant  in  action  to  enjoin  illegal 

levy  of  taxes,  etc 5849 

to  enjoin  collection  of  improvement  as- 
sessment   46,  6006n 

Pleading  in  action  for  injuries  caused  by 

defective  streets 91,  5060n 

by  tax-payer,  to  enjoin  misapplication  of 

funds  of 91,  5060n 

averment  of  corporate  existence 91,  5060n 
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Kntllatloii- 

Amendment  by,  of  files,  not  allowed..  ..147,2 51  I4n 
Name- 
Action  must  be  brought  in  name  of  real 

party  in  interest ?§41^3,  4994 

Change  of  names  of  persons,  corporations, 

etc.,  proceedings  for ?§  5852-6857 

Defendant  may  be  sued  by  ficticious,  when.  5118 
Partnership  may  sue  or  be  sued  by  firm 

name 5011 

NeoessarleB—  .     ,  ,     ,   , 

Husband  not  liable  for,  if  not  in  default  for 

payment  of  alimony 5701n 

VeoeMary  and  proper  parties-  See  Joinder  of 

Pabtibs a  5006,  5006 

Hentlye  pregnaiit— 

A  denial  in  the  precise  language  of  the  pe- 
tition not  good  pleading 109,  5070n 

illustrations. 109,  5070n 

Nei^ligence-See  Death  by  Negligence 83,  5060» 

Pleading,  answer 117,  5070n 

petition 83,  5060n 

Variance  and  failure  of  proof  ,232, 233,  ?t  5295,  5296nn 
What  may  be  shown  under  a  general  denial, 

117,  5070n 
Negotiable  Initnimenta— (See  Bills  and  Notes,  Instru- 
ment OF  Writing. 
New  matter- 
Answer  may  contain  statement  of 5070 

In  answer  not  controverted  by  reply,  taken 

as  true 5081 

In  reply,  deemed  controverted 5081 

In  proceedings  in  mandamus 6749 

Reply  to  answer  containing 6079 

Newly  dlBcovered  evidence- 
Ground  for  new  trial 5305 

How  application  for  new  trial  made   on 

ground  of 5308 

how  and  when  made  after  term 5309 

New  partieB— See  Revivor  of  and  New  Parties 

TO  Judgment ?§  5366, 5369,  5371 

In  action  to  recover  real  or  personal  prop- 
erty  5014 
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New  paxtLwh-CmUinued. 

When  necessary  may  be  brought  in §6013 

to  decision  on  counter-claim  or  set-off, 

§?  5074,  5076 

New  promise- 
To  be  in  writing  and  signed,  etc.,  to  take 

case  out  of  statute  of  limitations 4992 

NewiiMkper— 

Notice  of  sale  of  goods  and  lands  in 

?§  5385,  5393,  5394 

of  sale  of  watercraf  t 5890 

Publication  may  be  made  in  another  county, 

when 4955 

Service  by  publication  in ?§5048,  5050,  5634 

New  trial- 
Application  must  be  made  when 5307 

how  made 5308 

how  and  when  made  after  term 5809 

Causes  for 5305 

accident,  surprise 245,  5305n 

error  in  assessment  of  amount  of  recov- 
ery  245, 

error  of  law 245, 

excessive  damages 245, 

irregularities,  etc •  .243,  

misconduct  of  jury 243,  

misconduct  of  prevailing  party 244,  

newly  discovered  evidence 245,  

verdict  acainst  evidence 245,  

Damages  when  not  granted  for  smallness  of.  5306 

Defined 5305 

Granted  how,  after  term 5354 

Grounds  on  which  it  may  be  granted 5305 

must  be  in  writing 5308 

Heard,  when  cause  to  be 5309 

Petition  for,  must  be  filed  within  one  year..  5309 
Purchaser  at  judicial  sale  unaffected  by.  . ..  5356 

Next  firiend — 
Action  of  infant  must  be  brought  by,  or 

guardian 4998 


e78 


liability  of,  for  costs  in  actioxi  brought  by. 2 4999 

When  court  may  dismiiw  action  brought  by .  4998 

and  snbstitate  goaidian,  or  other  person.  4998 


Attachment  may  issue  against 5521 

no  undertaking  required 5523 

in  bastardy  proceedings 5632 

Ck>nstructiYe  service,  may  open  judgment 

rendered  on,  when 5355 

Depositions,  served  by  publication,  with 

notice  to  take 5274 

testimony  of  non-resident  witness  taken 

by 5265 

Divorce  and  alimony,  service  in  action  for. .  5693 
Execution,  in  action  to  restrain  collection 

of 5015 

Jury,  when  name  of  non-resident  is  drawn 

for 5167 

Revivor  of  actions,  service  when  defendant 

non-resident 5153 

Security  for  costs,  plaintiff,  if  non-resident, 

must  furnish K5340(l),  5340(2) 

to  furnish  security  when  he  becomes  non- 
resident  5342 

Service  by  publication  in  case  of ,  etc 5048 

of  summons  and  petition  may  be  made 

out  of  the  state,  when. 5052 

when  officer,  etc.,  of  corporation  is  non- 
resident   5052(a) 

Venue  of  action  against 5(^ 

Verification  of  pleading  may  be  made  by 

attorney,  when 5109 

what  is  sufficient  by 5106 

Von-fiilt— 
On  failure  to  produce  books  and  writings. .  5289 
When  court  may  not  enter • 5314-dn 

Hotaiy  mibllo— 

May  take  depositions 5269 

out  of  the  state 5270 

Notice— 

Alimony  pending  suit,  of  application  for. .  5701 
Amendment  of  petition  before  answer,  of.  5111 
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Notlee—  ConHnvud. 
Amendment  of  pleading  after  filing  demur- 
rer   §6112 

Anjercement  of  officer,  of  motion  for.  .5594-6597 
Appeal,  of,  when  party  dies  before  appeal 

perfected 5229 

Appeal,  of,  when  and  how  given 5227 

Arrest,  to  vacate  or  modify  order  of,  or  re- 
lease of  bail 5617 

Arrest  of  member  of  general  assembly,  of. .  5460 
Attachment,  of,  to  motion  for  additional  se- 
curity in,  of 6561 

motion  to  discharge,  of 5662 

motion  for  enforcement  of  judgment  by.  5490 

Bail,  of  exceptions  to 5504 

of  justification  of 5505 

of  application  to  reduce  amount  of 5517 

Bastard,  by  reputed  father  of,  of  intention 

to  apply  for  benefit  of  insolvent  laws.  5627 

Confess  judgment,  of  ofler  to §?  5139-5141 

Consolidate  actions,  to 5120 

Constructive  service,  affidavit  necessary. . .  5049 
conditional  order  of  revivor  of  action,  by.  5153 
of  application  to  open  judgment  rendered 

on 5355 

proof  of 5051 

publication  of  notice  ,  when  service  ha<l 

by 5048 

publication,  how  made 5050 

Depositions,  to  take;  requisites;  service..  5273 

to  take,  by  publication 5274 

Dissolution  of  corporation,  of  application  for  5664 
Divorce  and  alimony,  of  action  for,  when 

defendant's  residence  is  unknown . .  5693 
Error,  etc.,  as  to  correction  of,  by  corpora- 
tion, in  written  instrument 6870 

of  motion  for  leave  to  file  petition  in. .   .  6713 

Garnishee,  to ?§  5465-5467,  5530,  5534,  5536 

Heirloom,  etc..  as  to,  in  replevin 6820 

Injunction,  as  to  appeal  from  order  dissolv- 

ine 6226 

of  application  for 6674 
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Notlee— CStrnMiMMct. 

binding  on  party  from  time  of 25579 

requir^,  when 5675 

motion  b^  party  enjoined  for  additional 

security 5582 

vacation  or  modification  of,  notice  of  mo- 
tion for 5584 

what  is  notice  of  allowance  of 5577 

Inspection  and  copy  of  books,  etc.,  of  appli- 
cation for  order  for %5289,  5290 

Judgment,  of    proceedings   to   vacate   or 

modify M6357,  5358 

ox>erates  as  notice  in  county  where  ren- 
dered  5066 

not  elsewhere  unless  recorded 5056 

Jurors^  of  time  of  striking  jury,  when  struck 

jury  has  been  applied  for 5185 

derk  of  township  to  give  notice  to  trust- 
ees or  councilmen  of  their  failure  to 

select 5165 

sheriff  to  give  notice  at  fall  election 5163 

Justification  of  bail,  of 5505 

Lis  pendens,  of,  on  service  or  publication  of 

summons 5055 

notice  in  other  counties,  when 5056 

Mandamus,  of  application  for 6743 

Motion,  of,  for  amercement 2§  5594-5597 

served,  by  whom 5124 

how  and  upon  whom 5125 

to  discharge  attachment 5562 

to  strike  action  from  docket  for  failure  to 

revive  action 5160 

to  strike  pleadings  from  files 5126 

what  to  contain 5123 

when  not  required 5126 

Name,  of  application  to  change 22  5853-5855 

Occupying  claimant,  of  title  before  improve- 
ment   5786 

Offer  to  confess  judgment  before  action 

brought,  of 5139 

out  of  court,  notice  as  to 5140 

in  open  court,  notice  of 6141 

Pleaded,  when 77,  5060fi 
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Notice—  Continued. 

Proceedings  to  perpetuate  testimony,  of. .  .J 5875 
Property,  of  time  and  place  of  trial  of  right 

of 5444 

to  justice  for  trial  of  right  of 5444 

Publication  of,  may  be  made  in  another 

county,  when 4955 

constructive  service  by,  is  notice,  when. .  5048 
Quo  warranto,  of  application  for  leave  to  file 

petition  for ??6769,  6771 

Receiver,  of  appointment  of,  on  dissolution 

of  corporation  ,  notice  of 5660 

attachment,  of  appointment  of  receiver 

.in 5541 

notice  by  receiver  of  corporation,  of  in- 
tention to  render  account 5670 

Sale  of  goods  on  execution,  of,  how  given. .  5385 

of  private  sale 5387 

Sale  of  lands  sold  on  execution,  how  given.  5393 
.                    publication  of,  in  Bohemian  newspaper. .  5394 
publication  of,  in  German  newspaper ....  5394 
1                 Security  for  costs,  of  motion  to  make  secu- 
rity liable  for  costs 5344 

,  Service  by  publication,  when  residence  of 

heir  or  devisee  is  unknown 5053 

Supplemental  pleading,  of  filing  of 5119 

i  Sureties,  by  creditors  requiring  them  to  sue.  5833 

I  of  officers,  by,  on  application  to  discharge " 

;  a  5837-5844 

[  Vacate  or  modify  injunction,  of  proceedings 

'  to 5584 

.  judgment,  of  proceedings  to 5357 

order  of  arrest  or  reduction  of  bail,  as  to .  5517 

I  satisfaction  of  judgment  on  execution,  of 

'  motion  to 5412 

I  Watercraft,  of  sale  of 5890 

Nuisance- 
Action  for  abates  by  death  of  either  party.  5144 
'  Costs  when  recovery  less  than  five  dollars.  5349 

Injunction  restraining 366,  5572n 

Pleading,  petition 92,  5060n 

Several  persons  may  unite  to  enjoin. 35,  38,  5005n 
but  not  for  damages 33,  5005n 
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Oath- 
Administered,  how §4950 

Affirmation,  included  in 4947 

Appraiser's,  on  execution 5389 

setting  off  homestead 5438 

in  replevin 5821 

Arbitrator's 5606 

Attachment,  oath  taken  in  . . .  .225522, 5528,  5530 

Bail,  under  order  of  arrest 5506 

Bastardy  proceedings,  parties  in §§5614,  5615 

Dower  of  commissioners  to  assign 5712 

Habeas  corpus  of  person  returning  writ  of..  5739 

Juror's «5190,  5445 

Jury  commissioner's 174,  5189^ 

Master  commissioner 5220 

Partition  commissioners,  in 225758-5759 

Pleadings  in  verifying 5102-5109 

Proceedings  in  aid  of  execution,  of  persons 

examined  in..    5480 

Receiver's 5589 

Referee's 5217 

Witness 5260 

refusal  to  take  a  contempt 5640 

Obscene  wordi— 

May  be  stricken  from  pleading 5087 

Not  necessary  to  set  out,  in  libel  and  dan- 
der  5093 

Occupying  claimant— 

Action  for  title  by 5796 

Claim  for  improvement  to  be  entered  on 

journal 5788 

Drawing  of  the  jury 5788 

Election  by  successful  claimant  to  receive 

value  of  land,  proceedings  on 5795 

Improvements,  in  what  cases  to  be  paid  for .  5786 

Jury,  drawing  of 5788 

duties  of  jury 5789 

Real  actions,  parties  in,  may  have  benefit 

of  occupying-claimant  law 5785 

Talesmen  to  be  summoned,  when 5790 

Tax  title  sufficient  to  protect 5787 

Verdict,  judgment  and  execution  on,  for 

plaintiff 5792 
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Occupying  claimant—  Continued, 

proceedingfs,  if  verdict  for {5793 

setting  verdict  adide 5791 

Writ  of  poBSGBBion  will  isBue,  when 5794 

Oflter— See  Confession  of  Judgment. 

Officer- 
Affidavit  verifying  pleading,  certificate  ta  5107 

Amercement  of K5594,  6596 

notice  of  motion  for  amercement 5505 

amerced  may  have  execution  on  original 

judwnent 5600 

surety  m»  how  made  party  io  judgment. .  5590 
Attachment,  may  be  piKx;eeded  against  by.  5599 
Bond,  action  on  may  be  brought  on  certified 

copy 4994 

limitation  of  action  on 4984 

venue  of  action  on 5025 

who  may  sue  on 4994 

Depositions  may  be  taken  by  what  officers. 

S5269-52?0 

Deputy  may  perform,  what  duties 4949 

Execution  creditor,  when  officer  may  com- 
pel to  interplead 5017 

Execution,  when  officer  holding  joined  in 

action  to  restrain 5011 

plaintifif  in,  when  may  be  substituted  for 

officer 5018 

Garnishment  of,  effect  of  aervice  of  proceciB 

on 5531 

Interplead  when  officer  may  compel  execu- 
tion creditor  to 5017 

Jury,  public  officer  exempt  from  serving  on, 

3^5180,  51892 
Legislature*  when  officer   privileged  fsom 

answering  suits. 5094 

Name  sue,  and  be  sued  in  what 4995 

Property  of  certain,  may  be  sold  on  execu- 
tion without  appraisement 5392 

Belief  of,  for  levying  on  and  selling  wrong 

property  on  execution 5413 

Rights  of  persons  adjudged  to  be  entitled  to.  6777 
Service  of  summons  on 5044 
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OMCW— Continued. 

Summons  to  be  served  by  officer  to  whom 

directed J504i 

Surety   of,    made   party    to   judgment  of 

amercement  against 5599 

power  of  officer  when  authorized  to  ap- 
prove   4952 

what  shall  not  be  exoneration  of  officer 

in  action  for  taking  insufficient 4951^ 

of  county  officer  may  be  discharged,  how, 

Sg  5837-^5844 
duty  of  county  commissioners  in  such 

cases 5838 

Venue  of  action  against 5025 

on  bond  of 5025 

OffleUl  bond- 
Action  may  be  brought  on  certified  copy. .  4994 
Judgment  on,  no  bar  for  a  different  breach.  4994 

Limitation  of  action  on 4984 

Venue  of  action , 50115 

Who  may  sue  on 4994 

Omls«lons-See  Curb  op  Errors §?  5867,  5868 

Clerk,  by,  grolind  for  error,  when 6728 

omission  of,  when  ground  for  vacation  or 

modification  of  judgment §§  5354,  5357 

Corrected  by  action,  wnat  omissions  may  be.  5868 
Counter-claim  or  set-off,  effect  of  omission 

to  set  up  in  answer 5073 

Instruments,  what  omissions  in,  court  will 

disregard 5867 

Op«n  and  close— See  Argument 5190 

who  entitled  to  on  jury  trial 5190 

in  actions  to  contest  will 5864 

Opening  Judcment-  See  Judgment 5354  et  eeq. 

Opinion— 

Of  court,  practice  of  making,  substitute  for 

finaing  of  facts  irregular 5205n 

«  Or  "- 
Read  "  and,"  and  "  and  "  read  "  or,"  if  the 

sense  requires  it 4947 

Oral  testimony-- 
Defined ,  5262 
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Orator-See  Judgment. 

Amercement  of  officer  for  failure  to  serve 

orders  of  court H  5594-6600 

Appeal  may  be  taken  from  what  orders  to 

circuit  court 5226 

Application  for,  by  motion 5121 

Arrest  before  judgment {§5492,  5495 

Attachment  for  obtained,  how 5522 

for  reference  to  determine  priority 5559 

for  sale  of  property  taken  in 5544 

before  debt  due 5567 

Contempt,  of  att-achment  of  witness  for... .  5253 

for  commitment  of  witness  for. 5256 

Copy  of,  may  be  substituted  for  lost 5084 

Corporation,  for  change  of  name  of 5855 

to  show  cause  why  should  not  be  dis- 
solved  gJ6654,  5673 

against  trustees,  directors,  etc.,  of,  on  dis- 
solution   5677 

Court,  disobedience  of  order  of,  how  pun- 
ished  ^ 5640 

Deed,  order  for  on  sale  o£  lands  sold  under 

execution 53981 

Definition  of 5310 

of  final  order 6707 

Delivery  of  property  in  replevin,  for .JJ  5816,  5828 
Divorce  as  to  disposition  and  care  of  children 

^5696,  5703 

Entailed  estates,  for  sale  of 5805 

Entry  of,  on  journal §§4963,  5331 

Examination  of  judgment  debtor  in  pro- 
ceedings in  aid  of  execution,  for.§§  5472-5473 

of  debtor  oi  judgment  debtor  for 5475 

Final  order 6707 

Indorsement  by  clerk  of  date  of  return  of 

order  for  provisional  remedy 4961 

Injunction,  for JJ5571-.5586 

Inspection  and  copy  of  books   and  docu- 
ments, for §§5289-^290 

Interpleader  for  deposit,  delivery,  etc.,  of 

property  in  case  of 5016 

Issuance  and  return  of,  to  be  entered  on 

appearance  docket 4958 
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Ordor— Otmfinued. 

Judgment,  to  apply  property  of  judgment 

debtor  toward  the  payment  of 25483 

Judgment  debtor,  for  arrest  of,  may  issue, 

when 6474 

interest  of,  in  real  estate,  may  be- ordered 

sold 5483 

Lost  or  destroyed  record,  for  restoring. .  .5339a (2) 
no  proceedings  on  appeal,  or  in  error.  .5339a(2)  n 

Mandamus,  in 6746 

Master  commissioner,  for  sale  of  lands  by. .  5399 
Open  judgment,  order  to,  when  defendant 

served  by  publication 5355 

Partition,  for ?§5757,  5761 

Perpetuate  testimony,  order  for   examina- 
tion of  witnesses  in  proceedings  to. . .  5875 
Probate,  order  of,  prima  facie  evidence  of, 

what 5862 

Publication,  order  for,  when  residence  of 

heirs  and  devisees  unknown 5053 

Keceiver,  court  may  order  investment  of 

funds  in  hands  of 5591 

Eeviewed,  what  orders  may  be,  by  circuit 

court 6709 

by  common  pleas 6708 

by  supreme  court 6710 

Revivor  of  action,  order  for ??5150,  5151 

Revivor  of  judgment,  order  for 5369 

Safe-keeping  of  property  claimed  by  third 

person,  order  for 5016 

Sale,  for,  {See  Execution), 

Serve,  when  and  how  persons  other  than 

sheriff  or  coroner  appointed  to 4968 

Sheriff  to  execute '. 4970 

to  indorse  on,  time  of  receipt 4966 

Specify  relief  granted,  order  must 5331 

Strike  action  jfrom  docket,  order  to 5160 

Suspend  execution  of  special  mandate,  to.  6726 

Trial  of  fact  not  put  in  issue,  order  for 4973 

Trial  of  causes,  order  of 5134 

Vacated  or  modified,  how,  after  term 5354 

Writing,  certain  orders  of  court  to  be  in 5487 
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Order—  Continued . 

Written  instrument,  order  correcting  mis- 
take in ; J5871 

OnUnance— 

Must  be  specially  pleaded 6092n 

Not  judicially  noticed 6083n 

except  by  city  court 5092n 

Ownership- 
Pleading  in  action  to  recover  real  property, 

gl5781,  5782 
by  tenant  in  common  against  co-tenant. .  5783 
in  action  to  recover  personal  property .78,  5060 
What  may  be  shown  under  a  general  de- 
nial  Ill,  5070n 

PaperB-(^e  BookSy  etc. ) 

Appearance  docket  number,  papers  in  case 

must  bear 5132 

Bill  of  exceptions  must  be  set  out  in  or  at- 
tached to 238,  5301n 

Bill  of  review,  what  papers « to  be  used  in. .  6737 

Clerk  of  court  to  file  and  preserve 4960 

Filing  of,  must  be  entered  on  appearance 

docket 4958 

Indorsement  by  clerk,  of  date  of  filing 4961 

Inspection  and  copy  of,  party  entitled  to.  * .  5290 
Master,  court  will  appoint,  to  inspect,  when  5291 
Petition  in  error,  what  papers  to  be  filed 

with 6716 

Transcript  of  papers  in  bastardy  proceedings 

to  be  filed  with  clerk 6620 

Pflxcenem — 

May  sue  each  other  for  rents,  waste,  etc.. ..  5774 

Parent  and  cbild— 
Divorce  of  parents  not  to  effect  legitimacy 

of  children 5696 

Service  on  parent,  how  must  be  made  for 

infant 5047 

Parties  to  actions- 
Abatement  of  what  actions  by  death  of  party  5144 

Adverse  may  cross-examine. 5243 

who  are 212,  5242w 

Amendments  affecting 5114n 
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ParfelM  to  MSUmu^ConHnued. 

Appearance  docket,  names  of  parties  to  be 

entered  on §4958 

Capacity  to  sue,  demurrer  for  want  of 5062 

Competency  of,  as  witnesses 5242 

Corporation,  parties  to  actions  by  or  against 

on  dissolution 5675 

Court  has  power  to  bring  in  proper  parties 

or  dismiss 5013 

proceedings  when  proper  parties  not  aU 

before  court 5013 

Death  of  parcy  abates,  what  action 5144 

effect  in  case  of  joint  contract 34,  5005n 

Designated,  how 4972 

Disability  of,  effect  of 5012 

Dismissal  of  action  for  want  of  necessary 

parties 5314 

when  proper  parties  not  all  before  the 

court 5013 

Error,  parties  in 6713n 

Execution,  officer  holding   when  may  be 

joined 5015 

substitution  of,  plaintiff  in  for  officer,  when  5018 
Facts  must  be  stated  to  fix  liability  of,  when.  50Q6 
Fictitious  name  when  party  maybe  sued  by  5118 

Indexed  names  of  parties  to  bel 4958 

Infant  must  sue  by  guardian  or  next  friend.  4998 

defense  of,  to  be  by  gu^irdian  ad  iUem 5008 

Initial  letter,  how  sued  by 5010 

Insane  person  must  sue  by  guardian 4998 

Inspection  and  copy  of  documents  may  be 

demanded  by 5290 

Instrument,  severally  liable  on,  how  sued. .  5009 
Interest,  action  to  be  prosecuted  in  name  of 

real  party  in 4993 

person   claiming   interest,  made   party, 

when 5014 

when  question  is  of  common  interest,  one 

or  more  may  sue  or  defend  for  all. . .  5008 

Interpleader  by 5016 

on  application  of  officer 5017 

Joinder  of,  as  plaintiffs 5005 

(See  Joinder  of  PaHies  Plaintiff.) 
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Parttes  toiaetlont— cson^nueef. 

Joinder  of,  as  defendants {5006 

{^8ee  Joinder  of  Parties  Defendant.) 
Joint  and  several  liability  of 

§§5009,  5054,  5311,  5312,  5366 
Judgment  may  be  given  for  or  against  any 

party 5311 

persons  not  served  made  parties  to 5366 

Marriage  of  female  party,  effect  of 5012 

Married  women  may  sue  or  be  sued,  as  if 

unmarried 4996 

joinder  of  husband. 4996 

ri^ht  of  wife  to  defend 4997 

Misjoinder  of  plaintiffs  ground  of  demurrer.  5062 
Names  of,  appearance  docket,  to  be  entered 

on 4958 

indexed,  to  be 4958 

precipe,  must  be  stated  in 5036 

New  parties,  counter-claim,  when  necessary 

to  decision  of 5074 

judgment,  new  parties  to...  §§5366,  5369,-5371 

set-off,  when  necessary  to  decision  of 5076 

Occupying  claimant,  to  actions  against.§  6786-5796 
One  or  more  may  sue  or  defend  for  all,  when.  5008 
Partnership  may  sue  or  be  sued  by  its  firm  * 

name 5011 

Quo  warranto,  parties  to  proceedings  in.§6760-6767 
Beal  contracts,  parties  to  actions  to  com- 
plete   5800 

Beal  property,  parties  to  actions  to  recover 

§§  5780-5785 
Receiver  in  attachment  may  sue,  how.§§5540,  5543 

Receiver,  parties  not  eligible  as 5588 

Religious  use,  parties  to  proceeding  to  sell 

property  given  for 5813 

Revivor  of  actions  by §  5144-5161 

Severally  liable  on  same  instrument,  may 

be  sued  together 5009 

Specific  performance  of  real  ccmtract,  par- 
ties to  action  for §§5797,  5800,  6802 

Submission  by,  of  controversy  to  arbitration 

§  5601-6613 
of  controversy  to  court,  without  trial ....  5207 
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Parttof  to  BOtlOJUi— Continued. 

Substitution  of  plaintiff  in  execution  for  of- 
ficer, when 25018 

Taxes,  parties  to  action  to  enjoin  collection, 

and  recover  back 5850 

to  enjoin  illegal  levy  of 5849 

Testify,  when  adverse  party  may  be  com- 
pelled to 5243 

Transfer  of  interest,  effect  of 5012 

Trustee  may  sue,  how 4995 

Wife  may  defend,  when 4997 

Parties  in  particular  cases: 

Account 33,  40,  ??5005,  5006nn 

Agent 40,  -. — 

Animal 40,  

Assessment 22,  34,  §?5848  et  seq. 

Assignment  for  creditors 34,  40  

Assignor 41^  

Attachment 41    

Attorney 34,  41,'  

Bankruptcy 22,  

Bills  and  notes  22,  34,  41,  

gond 34,  41,  

Contractor 23,  42,  

Conversion 23,  

Death  by  negligence 23|  

Ejectment 23,  42,  

Entailed  estates,  proceeding  to  sell 5804 

Executors  and  administrators 26,  34,  42,  4995n 

Gaming 42, 

Guaranty 42,  

Guardian  and  guardian  ad  litem.§?4995,  4998, 5004 

Heirs 35,  43,  

how  unknown  made  parties  to. ...  .^ ... .  5058 

Husband  and  wife.... 25,  §§4996,  4997 

Infant 4998 

Injunction 35,  

Injuries  to  person 35, 

Insane  person 4998 

Insurance 23,  

Joint  contract 5009n 

Joint  owners 35,  

Joint  and  several  liability  5009, 6054, 531  i,  5312, 5366 
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Parttei  to  wOVtOtiM— Continued. 

Judgment,  parties  not  served  made  parties 

to J5366 

Landlord  and  tenant 24,  43, 

Legatee 24,  36,  43  -—■ 

Liquor  laws 24,  43,  

Married  woman §§4996,  4997 

Master  and  servant 43,  

Mechanics'  liens 36,  43, 

Mortgage,  foreclosure,  plaintiff. 36,  

defendant 44,  

redemption,  plaintiff 38,  

defendant 46,  

Municipal  corporation 24,  46,  

Non-resident 24, 

Nuisance 38, 

Partners §§5011,  6370 

Penalties 24,  

Public  officer 24,  28,  4995 

Quiet  title 46,  

Quo  warranto 6767 

Real  contract,  action  to  complete 5800 

Recognizance 24 

Reformation 46,  

Religious  use,  to  proceedings  to  sell  property 

given  for 5813 

Replevin 38,  47  

Rescission  and  cancellation 24,  47,  

Seduction .24, 

Sheriff 47,  501 5 

Slander  and  libel 47,  

Specific  performance. . .  .38,  47,  §§5797,  5800,  5802 

State 24, 

Stockholder 48,  

Sureties] 39,  48,  5371 

Tax  , 48,  §§  5849,  5850 

Tax-payer 24,  39,  

Tenants  in  common 39, 

Trespass, 25,  40,  

Trust 27,  40,  49,  4995 

Unincorporated  association 49,  

Waste 25,  

Will,  contest  of 5859 
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Pirt  paynMntHSee  Payment. 
Part  MrriM— 
Of  several  defendants,  procedure  in  case  of.}  5054 

Partial  deftiisM 5071n 

Partttton— 

Action  for,  of  one  parcener  against  another 

for  rents,  waste,  etc 5774 

brought,  where R5022,  5755 

Alias  writ,  when  estate  has  been  once  offered 

and  not  sold 5768 

Amicable  partition 5761 

Appraisement,  election  of  parties  to  take  at.  5762 
Commissioners  to  make,  appointment  of. .  5757 
dower  to  be  assigned  by  commissioners 

appointed  to  make 5771 

duty  of  commissioners  in  making  parti- 
tion  5750 

to  appraise  land  when  indivisible 5762 

when  partition  of  more  than  one  tract 

demanded 5760 

Compelled  to  partition,  who  may  be 5754 

Confirmation  of  sale 5766 

Conveyances,  execution  of,  on  sale.  .J2 5766,  5769 

Costs  and  expenses,  taxation  of 5778 

Distribution  of  proceeds  of  sale 5767 

Dower  in  estate  of  which  partition  is  sought.  5770 

assigned  by  commissioners 5771 

waiver  of  assignment  of  dower  by  metes 

and  bounds  in  action  for  partition . .  5719 

widow  entitled  to  dower,  when 5770 

Election  of  party  to  take  at  appraisement. .  5762 

execution  of  conveyances 5763 

terms  of  payment  on 5763 

Guardian,  power  of,  to  act  for  ward  in. . . .  5772 

of  foreign  guardian 5773 

Life  estate,  proceedings  when  estate  of  which 

partition  is  sought  is  subject  to 5770 

Order  of  partition 5757 

Petition,  who  may  file,  and  what  to  set  forth.  5756 
Religious  corporations,  partition  of  property 

belonging  to 5775 

Religious  societies,  partition  of  property  be- 
longing to 5776 
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Partition— Cemftnu^d. 

when  may  be  made,  and  effect §5777 

Sale,  when  parties  do  not  elect  to  take  at 

appraisement 5764 

how  conducted,  and  terms 5766 

Sheriff's  liability  for  misapplication  of  pro- 
ceeds   5767 

Successor  of  sheriff  who  made  sale  to  exe- 
cute conveyance,  when 5769 

Terms  of  payment  when  estate  is  taken  by 

party  m 5763 

Venue  of  action  for ??  5022,  5755 

Waiver  of  assignment  of  dower  by  metes 

and  bounds  in  actions  for  partition. .  5719 

Who  may  be  compelled  to  partition 5754 

Widow  is  entitled  to  dower,  when 5770 

Writ  of  partition 5758 

Partners- 
Actions  by 5011n 

Actions  between 51,  5011n 

Actions  against 52, 

Costs,   security    for,  to  be  furnished  by, 

suing  by  company  name 5340 

Execution   on   judgment  against,  in  firm 

name,  upon  what  to  operate 5381 

Homestead,  wnen  not  entitled  to  provision 

in  lieu  of ,  etc 5441n 

Injunction  to  prevent  use  of  partnership 

name 366,  5572n 

Limitation  of  actions  by  and  against 4985n 

Parties  to  judgment  against  firm  may  be 

.  made 5370 

Pleading,  petition 92,  5060n 

counter-claim,  set-off 125, 129,  5075n 

Receiver  for  when 5587 

Service  on,  when  sued  by  company's  name.  5042 
when  garnished  by  company's  name  ....  5534 
Testify    when    adverse    party    cannot,    to 

transactions,  etc.,  with  deceased 5242 

Payment- 
Amercement  for  not  paying  over  money. . .  5598 
Court,  payment  into,  of  money  or  tning 

claimed  by  third  party 5016 
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Payniflllt-'  Continued, 
Limitation  of  actions,  effect  of  payment  on.S4992 

by  principal  inures  to  surety 49d2n 

oi  dividend  by  assignee  of  insolvent  debtor  4992n 
part  payment  of  joint  and  several  note 

by  one  of  several  makers 49d2n 

credit  on  account 49^n 

Partition,  terms  of  payment  when  parties 

elect  to  take  at  appraisement. 5763 

Pleaded,  how 117,  5070n 

Penal  ttatate— 
When  informer  under  liable  for  costs 5345 

Penalty— 

Appraiser  for  neglect  to  serve  as 5420 

Arrest  of  person  privileged  from  arrest,  for.  5457 

Contempt  of  court,  for 5645 

Error,  on  affirmance  of  judgment  by  circuit 

court 6730 

of  judgment  of  circuit  court  by  supreme 

court 6712 

Habeas  corpus,  for  disobeying  writ  of 5746 

issuing  writ  for  illegal  transfer  of  prisoner.  5748 

refusal  by  clerk  to  issue  writ  of 5745 

unlawful  recommitment  of  prisoner  set 

at  large  on  writ  of 5747 

limitation 5752 

Injunction,  disobedience  of  order  of 5581 

Joinder  of  actions,  for  recovery  of 5019 

Jury,  against  officer  for  neglect  with  respect 

to 5181 

for  neglect  or  refusal  to  serve  on.  .§§5178,  518€|; 

for  influencing  officer  or  commissioner  in 

selecting  jurors, §§  5164,  5189c 

Jury  wheel,  for  unlawfully  opening 51896(1) 

Limitation  of  action  for  recovery  of 4983 

in  habeas  corpus  proceeedings 5752 

Mandamus,  for  refusal  to  obey  writ  of 6756 

effect  of  payment  of  fine 6756 

Pleading,  m  action  for  recovery  of 93,  5060n 

Process,  for  not  serving  or  returning 5596 

Venue  of  actions  for 5025 

Witness,  against  for  disobedience... §2 5254,  5605 

Pendency  of  action-gee  Lis  Pbndbns. 
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Pendency  of  anotber  action^ 

Pleading,  answer 11825070n 

demurrer 6062 

Peremptory  mandamna— See  Mandamus. 

Performance— See  Specific  Perfobmancb. 
Of  conditions  precedent,  how  pleaded 5091 

PeriBliable  properiar— 

Sale  of  in  attachment 5544,  5636 

in  replevin 5820a 

Permanent  leasehold- 
Subject  to  execution  and  sale 5374 

Mortgaged,  can  only  be  reached  by  proceed- 
ings in  aid  of  execution 5464n 

Perpetual  Injunction— 367,  5572 

Perpetuation  of  testimony— 5873 

Petition  for. 5874 

Order  for  examination 5875 

Cross-interrogatories 5876 

court  to  appoint  attorney  to  prepare  and 

file .* 5876 

his  fees 5876 

Taking  and  filing  the  testimony 5877 

Approval  and  enect  of  same 5878 

Applicant  to  pay  costs 5879 

"Person  "- 

Includes   private   corporation   under   the 

code,  unless,  etc 4947 

Proceeding  to  change  name  of 5853 

Personal  earnings— 
Of  debtor,  etc.,  when  exempt  from  execu- 
tion   5430 

in  proceedings  in  aid  of  execution 5483 

Personal  property— 

Attachment  of,  manner  of H  5528-5536 

Execution,  subject  to 5374 

Interest  in,  when  person  claiming  to  be 

made  party  to  action 5014 

Interpleader  in  action  for  recovery  of 501*6 

Joinoer  of  claims  to  recover  the  possession 

of 5019 

Levied  on  when  claimed  by  third  party. . . .  5444 
Limitation  of  actions  concerning 4982 
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Penonal  property— Continued, 

Pleading  in  action  for  recovery  of  78,  H  5060,  5814nn 

Replevin  of 5814--5831 

Survival  of  action  for  injury  to 4975 

Trial  of  issues  of  fact  in  actions  to  recover 

specific 5130 

Fersonal  reprwentailveB— See  Exbcutob,  Admikistra- 

TOR. 

Petmon- 
Acknowledgment  on  back  of,  equivalent  to 

service 5043 

Action  commenced  by  filing 5035 

Allegations  in  what  deemed  true  and  what 

false 5081 

Amendment  of,  before  answer 5111 

after  demurrer  filed 5112 

Contents  of 506O 

Copy  of  may  be  delivered  to  defendant  out 

of  state 5052 

Cross-petition 5059 

Demurrer  to 5062 

Dismissal  of §§531^-5314 

First  pleading  of  plaintiff 5060 

Interrogatories,  may  be  annexed  to 5099 

when  to  be  answered 5100 

Joinder  of  causes  of  action,  in 5019 

Non-joinder  of  plaintiffs  reason  for,  must 

be  stated  m  petition 5007 

Objections  to,  taken  by  answer,  when 5064 

when  deemed  to  be  waived 5064 

Rule,  day  for  filing 5097 

may  be  extended 5098 

Separately   stating   and   numbering   each 

cause  of  action  in 5061 

Subscribed  by  party  or  attorney,  must  be..  5102 

Summons,  to  issue  on 5035 

Supplemental  petition 5119 

Timeforfiling 5097 

Verification  of 5102 

when  not  required 5103 

when  one  of  several  parties  may  verify. .  5104 

sufficiency  of  by  non-resident 5106 
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Petition— Con/int«d. 

Petitions  in  particuUir  cases : 

Account 79,?60e0n 

Alimony 6702 

Animals 79,  6060n 

Assault  and  battery 79,  

Bailment 79,  

Bills  and  notes 80,  

Bond 80,  

Breach  of  promise  of  marriage 81,  

Common  carrier 81, 

Contract 82,  

Conversion 82,  

Covenant 83, 

Cure  defects,  errors,  etc.,  in  instruments  or 

proceedings 5868 

Death  by  negligence 83,  6060n 

Deceit 84,  6060w 

Discovery,  action  for 5293 

Dissolution  of  corporation. S§  5652,  5673 

Divorce  and  alimony 2J  5689n,  5702 

for  injunction  in 5705 

Dower 5708 

to  discharge  land  of,  of  insane  person. ..  5722 

to  bar  dower  of  insane  person 5725 

Ejectment 5781 

Entailed  estates,  to  sell 5804 

Error,  petition  in 6713 

Executor  and  administrator 84,  5060f» 

False  imprisonment 85,  

Fraudulent  conveyance 85,  

Guaranty 85,  

Habeas  corpus 5728 

Injunction  to  prevent  husband  disposing 

of  property,  etc 5705 

Inn-keeper 86,  5060n 

Insurance,  fire,  life 86,  

Judgment 87,  

for  vacation  or  modification  of 5368 

Landlord  and  tenant 87,  6060n 

Libel  and  slander .87,  5093 

lien,  mechanic's 88,  5060n 

Liquor  laws 88,  
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p^tttton— OMitiiMMd. 

Malicious  prosecution 89,  

Mandamus,  application  for,  by  petition. . . .  6743 

Master  and  servant 89,  5060n 

Money  had  and  received 89,  

Mortgage,  foreclosure 89,  

redemption 90, 

Municipal  corporation 90,  

Name,  proceedings  to  change ^  5853-5855 

Negligence 92,  o060n 

New  trial,  application  for,  by  petitiou 5309 

Nuisance  92,  5060ii 

Partition  5756 

Partnership 92,  5060ii 

Penalty 93,  

Quo  warranto 6766 

Ownership  or  title 78,  5060n 

Perpetuate  testimony 5874 

Physician  and  surgeon 93,  5060n 

Proceeding  to  vacate  judgment 5358 

Real  contracts,  to  complete 2§  5798,  5800 

Real  property,  for  recovery  of  possession 

&5095.  5781,  5783 

Recognizance 94,  5060n 

Reformation 94,  

Religious  use,  sale  of  property  given  for 

H5812,  5813 

Replevin 5814n 

Rescission 94,  6060n 

Sales 94, 

Services,  seduction 95, 

Specific  performance 95,  8  5798,  5800 

Stockholder's  liabiUty 95,  6060» 

Subscription 96,  

Sureties 96, 

Tenant  in  common,  in  action  by,  against  co- 
tenant  6783 

Trespass 96,  5060n 

Trust 97.  

Warranty 97, 

Watercraft 5883 

Will 97.  6060» 
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PetlttoB  In  oiror— See  £rbob. 

Attachment,  from  order  discharging  or  re- 
fusing to  discharge  order  of 5563a 

administrator  or  executor  may  file 5563c 

bond  to  be  given 55636 

time  for  filing 55636 

Bill  of  review,  in  nature  of 6740 

Contents  of 6713 

Dissolution  of  corporation,  on  judgment  for 

or  s^ainst 5686 

Leave  to  file  in  supreme  court  required, 

when 6710 

Limitation 6723 

Lost  or  destroyed  record  of  cause,  time  for 

filing 533Pd 

Record  must  be  printed  when  filed  in  su- 
preme court 6711 

Service  of  defendant  to,  by  publication,  when  §  5048 

Summons  in  error .' Jg  6713-6715 

Transcripts  and  papers  to  be  filed  with 6716 

Petit  Jurors- 
Drawing  and  summoning J§  5167,  5189d 

PhyBician  and  surgeon— 

Exemptions  from  execution 5431 

Incompetent  to  testify  to  what  communi- 
cations   5241 

Jury,  exempt  from  serving  on §§5180,  5189Z 

Pleading  in  action  for  malpractice 93,  5060n 

Place— See  Venue. 

When  to  be  averred  in  pleading 78,  5060n 

Plainttff- 

Bond,  plaintiff  in  suit  on 4994 

Claim,  when  plaintiff  to  state,  to  jury,  on 

trial 5190 

Costs,  allowed  to  plaintiff,  of  course,  when,  5348 

paid  by,  when  to  be 5350 

recovered  by,  when  not  to  be 5349 

security   for   costs  must   be  given    by, 

when 5340(1)  (2),  5342 

when  several  actions  brought  by  plain- 
tiff on  same  instrument 5352 

Defined 4972 
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Flainttff-  Continued. 

Demur  to  counterclaim,  or  setoff,  when, 

may {5069 

Demurrer,  legal  incapacity  of  plaintiff  to 

sue,  ground  of 5062 

Dismiss  action  without  prejudice,  when, 

may 5314 

Divorce  case,  residence  of  plaintiff  in 5090 

Dower,  action  for,  not  to  abate  by  death  of 

Ijlaintiff 5145 

Execution  or  attachment,  plaintiff  in,  may 

be  substituted  for  officer 5018 

Executor,  administrator,  etc.,  may  sue  alone 

as  plaintiff 4995 

Guardian  ad  litem  may  be  appointed  on 

application  of,  when 5004 

Incapacity  to  sue,  ground  of  demurrer 5062 

Indexed  at  commencement  of  suit,  name 

of,  to  be 4958 

Interest,  must  be  real  party  in 4993 

Joinder  of  causes  of  action  by 5019 

Joinder  of  plaintiffs 5005 

party  refusing  to  join  as.  may  be  made 

defendant 50Q7 

Judgment  for  or  against  one  or  more 5311 

Jury,  when  to  state  claim  to,  on  trial 5190 

Levies  of  execution,  may  demand  separate.  5406 
Mandamus,  plaintiff  in.    (See  Mandamus.) 

Married  woman  as 4996 

Misjoinder  of  plaintiffs,  ground   for  de- 
murrer   5062 

Name  to  be  indexed  at  commencement  of 

suit 4958 

Non-resident  plaintiff  must  give  security 

for  costs , 5340  (1),  (2) 

if  plaintiff  becomes  non-resident  must 

give  securitv  for  costs 5342 

One  or  more  may  be  plaintiff  for  all,  when.  5006 

Petition  of,  contents  of 5060 

first  pleading  of,  is 5060 

Precipe  for  summons  to  be  filed  by 5036 

Real  party  in  interest,  must  be 4993 
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Plaintiff— Continued. 

Refusing  to  loin  as,  may  be  made  defendant}  5007 
Replevin,  plaintiff  in.    (See  Replevin.) 

Pleading- 
Allegations  in,  what  deemed  to  be  true  and 

false 5081 

Allowed,  what  pleadings  are 5059 

Amendments  in 22  5111-5116 

Answer 5070 

pleading  to  answer  asking  relief. 5080 

Argumentativeness 110.  5070n 

Appeal  to  circuit  court,  same  pleading  used 

on 5225 

Award  of  arbitrators  on  setting  aside 5611 

Certainty  required 5088 

Conclusions  of  law  must  not  be  pleaded  76,  5060n 

Conditions  precedent,  how  pleaded 5091 

Consideration 110,  76,  5060 

Consistency 75,  §§5060,  5070 

Consolidation  of  actions 5120 

Construction  of 5096 

Copies,  when  to  be  filed  with 5085 

substitution  of,  for  lost 5084 

Corporate  existence 76,  5060n 

Counter-claim 225072-5074 

Cross-petition 74,  5059n 

Damages 76,  5060n 

Defined 5058 

Demand 77,  5060 

Demurrer 225062-5069 

Evidence  must  not  be  pleaded 77,  5060n 

Facts  must  be  stated  positively 75,  5060n 

Failure  of  proof 5296 

Fictions  in  abolished 5058 

Forms  and  rules  prescribed 5057 

Fraud 77, 115,  5060n,  5070n 

Frauds,  statute  of 119,  5070n 

Immaterial  errors  and  defects  to  be  disre- 
garded  5115 

Information  and  belief,  denial  of 110,  5070n 

when  insufficient 110,  

Instrument  for  payment  of  money  only.. ..  5086 
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Interrogatories  annexed  to. §5099 

Irrelevancy 6087 

Issues  arising  on 5128 

Joinder  of  causes  of  action 5019 

Joinder  of  defenses 5071 

Judgment 5090 

in  case  of  judgment  by  confession 5322 

when  must  be  rendered  on  the  pleadings.  5328 
Judicial  notice,  matters  of  which  court  take, 

not  to  be  pleaded 5083 

Knowledge,  when  to  be  pleaded 77,  5060n 

Libel  and  slander , 5093 

defendant  may  allege  and  prove  what  in.  5094 

Limitation,  statute  of 119,-  5070» 

Lost  and  destroyed  records 5339a  (2) 

Mandamus ??6743,  6751 

verification  of , 6743 

Material  allegation,  what  is 5082 

Mistakes.   §§5114,  5115 

Motions 5121-5126 

Name,  suing  by  fictitious 6118 

Negative  pregnant 109,  5070n 

Notice 77.  5060n 

Obscene  matter 6087 

Ownership  or  title 78,  5060n 

Petition 5060 

Petition  in  error i . ; 6713 

Positiveness 75,  5060n 

Prayer  for  relief 78,  5060n 

Presumptions  of  law  need  not  be  pleaded,  6083 

Puis  darrein  continuance 5119» 

Quo  warranto,  after  petition  in 6772 

extension  of  time  for  pleading  in 6773 

Real  property,  how  described 5096 

Redundancy 6087 

Reply 5079 

Representative  capacity 78,  6060n 

Revivor  of  actions 6145,  et  geq. 

of  judgments 5369 

Rule  days  for  pleading 5097 

when  may  be  extended 5098 
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Pleading—  Continued. 
Separately  stating  and  numbering  causes  of 

action  or  defense ?§  6061,  5071 

Set-off 5076-6077 

Statutes,  private 5092 

Subscription  of 5102 

Supplemental  pleadings 6119 

Tender  of  article  or  labor 6138 

of  money  before  suit 6137 

Time,  place,  value  and  quantity,  etc 78,  6060n 

Title  of  cause  not  to  be  changed  except. . .  6058 

Time  for  filing. 6097 

Vacation,  etc.,  of  judgment,  for 6867 

Variance 8J6294, 6295 

Verification 6102^110 

Pledge-See  Bailment 79,  6060 

Pledgee   of  stock  preferred  to  attaching 

creditor 553871 

Police- 
Exempt  from  jury  service §§5180,  6189/ 

PoUing  Jury-See  Jury 6198 

PositiveneBs- 
Required  in  pleading 76, 109,  §§6060, 6070 

PossesBlon— 
Pleading  in  action  for  recovery  of  posses- 
sion of  real  property.  ..78,  111,  §§5781-6783 

of  personal  property 78,  111,  5814 

Postponement  of  trial— See  Continuance. 
None  by  reason  of  revivor  of  action 6161 

Prayer- 

Of  petition,  what  to  contain 78,  6060n 

may  be  changed  by  amendment 148,  5114n 

Precipe— 
Pre-requisite  to  issuance  of  writ  or  order. .  4959 

Plaintiff,  to  file,  for  summons 5036 

to  state  amount  claimed,  when 5037 

Struck  jury  for : 6185 

Summons  in  error  for 6714 

Preference— 
In  what  cases  none  given  to  executions. . . .  5382 

Pregnancy-See  Bastardy 6614 

As  ground  for  divorce 6689n 
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Freramptions  of  law- 
Need  not  be  pleaded §5083 


Exempt  from  jury  service ?§  5180,  51891 

To  what  communications  incompetent  to 

testify 5241 

Prliiclpal-8ee  Surety. 
Action  against,  by  surety,  to  compel,  to  pay 

debt 5845 

to  obtain  indemnity  before  debt  due 5846 

surety  in  such  action  may  have  any 

provisional  remedy 5847 

How  judgment  against  principal  and  surety 

entered 5419 

executions  in  such  case 5419 

Printer's  fee— 
For  publishing  notice  of  sale  on  execution, 

may  be  required  paid  in  advance 5403 

Prtonty— 
Of  executions 5382 

Reference  in  attachment  to  ascertain 5559 

Prison  bounds- 
Judgment  debtor  imprisoned  entitled  to. . .  5453 

Co-extensive  with  limits  of  county 5462 

When  prisoner  entitled  to  benefit  of    5463 

Prisoner— See  Imprisoned  Person. 

Answer  of  in  civil  actions 5078 

need  not  be  verified 5103 

Custody  of,  while  deposition  being  taken. .  5258 

Discharge  of,  arrested  on  civil  process 5461 

for  want  of  payment  of  jail  fees 5520 

Prison  bounds,  when  entitled  to,  §§5453, 5462, 5463 
Removal,  unlawful  from  custody  of  one  offi- 
cer to  another 5748 

State,  not  to  be  sent  out  of  for  crime  com- 
mitted in 5749 

action  for  such  unlawful  removal 5750 

Warrant  of  attorney  to  confess  judgment, 

how  to  be  executed  by 5325 

Witness  in  prison,  testimony  of,  how  taken,  5257 

Private  sale— 
Of  goods  on  execution 5387 
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PrlTftie  ftatate— 

How  pleaded J50&2 

PrlTlleged  communicationB— 

Between  attorney  and  client,  physician  and 

patient,  husband  and  wife,  etc 5241 

Probate  judge  and  court- 
Arrest,  may  hear  applications  to  vacate 

order  of 5517 

Bail,  may  hear  application  to  reduce 5517 

Compensation  of  judge  in  proceedings  in 

aid  of  execution 5488 

Contempt,  witness  illegally  imprisoned  for, 

discharged  by 5255 

Depositions,  probate  judge  may  take 5269 

Error  from,  to  court  of  common  pleas 6708 

to  supreme  court 6710 

Execution  against  person  may  be  issued  by  5449 

of  judgment  of,  stay  of 6718 

Execution,  in  aid  of,  examination  of  judg- 
ment debtor  by H  5472-5474 

Guardian  ad  litem,  may  be  appointed  by. . .  5003 

Habeas  Corpus,  jurisdiction  in 5727 

Injunction  may  be  issued  by 5573 

Pix)ceedings  in  aid  of  execution,  may  issue 
order  for  examination  of  judgment 

debtor  in §§5472^473 

issue  warrant  for  arrest  of  debtor  in 5474 

Receiver  may  be  appointed  by 5587 

Reference  of  cause  by,  only  by  consent 5215 

Stay  of  execution  .of  judgment  of 6718 

Subpoena  for  witness  issued  by 5246 

Sureties  of  probate  judge  may  apply  for 

discharge,  when 5837 

duty  of  county  commissioners  in  such 

cases 5838 

Terms 5365 

Transcripts,  on  tender  of  fees,  to  furnish. .  6717 
Vacation  or  modification  of  judgment  by. .  5365 

of  judgment  of 6708 

Will  contest,  of  common  pleas,  clerk's  duty 

to  notify 5860 
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Court  may  amend,  before  or  after  judgment.?  5114 
when  a  continuance  may  be  had  after 

amendment 5117 

ProeeedlngB  In  aid  of  ezeentlon-JSy  civil  aditm: 
Equitable  assets,  when  judgment  creditor 

may  i)roceed  against 5464 

actions,  joinder  of 325,  

executions,  issuance  and  return  of,  when 

not  essential 325,  

judgment  must  first  be  obtained,  unless, 

etc 325,  

pleading  must  show  what 326,  

By  garnishment  agadnst  railroad  companies : 

.^uffidavit  for  order  for 5465 

Assignments  in  such  case  void 5471 

Attachment  against  garnishee  upon  failure 

to  appear,  or  refusal  to  answer 5468 

Examination  of  garnishee 5467 

before  whom  examination  to  be  made. . .  5467 

requisites  of  notice  for 5467 

to  be  reduced  to  writing 5467 

Fees  of  garnishee 5467 

Garnishee,  attachment  against,  for  failure 

to  appear  or  refusiu  to  answer 5468 

examination  of 5467 

officer's  receipt  to  discharge   garnishee 

from  liability. 5469 

on  refusal  of  garnishee  to  deliver  proper- 
ty, plaintiff  may  sue  garnishee  and 

recover,  with  costs 5469 

to  deliver  money  and  property  to  officer.  5469 

when  bound 5466 

Officer  to  sell  property 5470 

Service  of  notice  on  garnishee 5466 

By  examination  of  judgment  debtor : 
Arrest,  when  order  of,  may  issue,  and  pro- 
ceedings thereon 5474 

Ascertainable  interest  in  the  property,  pro- 
ceeding when  another  has 5486 

Attendance  of  parties  and  witnesses   en- 
forced, how 6479 
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Proeeedlngs  In  aid  %t  exeentton— Otmeinuoi. 
Bond,  debtor  may  be  required  to  give,  when}  5474 

in  default,  may  be  committed  to  jail 5474 

Common  pleas  court,  jurisdiction  of.  .^§5472, 5474 

Compensation  of,  clerks,  sheriff,  etc 5489 

probate  judge 5488 

Continuance  of  proceedings 5478 

Costs 5489 

Debtor  of  judgment  debtor  may  be  exam- 
ined   5475 

effect  of  order  for  such  examination... . . .  5475 

notice  may  be  given  to  any  party 5475 

order  to  be  signed  by  judge  and  served  as 

summons 5487 

order  may  be  issued  before  issue  and  re- 
turn of  execution,  when 5475 

Debtor  may  pay  execution  against  his  cred- 
itor   5482 

sheriff's  receipt  a  discharge  for  amount 

paid 5482 

Disobedience  of  order  for,  how  punished. .  5481 
Earnings  of  debtor,  when  and  what  can  not 

be  applied  on  execution 5483 

Fraud,  iact  that  examination  may  lead  to 
conviction  of,  not  to  excuse  from  ex- 
amination   5476 

Judge  may  order  property  to  be  applied  on 

execution 5483 

when  and  what  personal   earnings   of 

debtor  can  not  be  applied 5483 

Jurisdiction  of  common  pleas  and  probate 

courts 85472,  5474 

Oath,  examination  to  be  under 5480 

Probate  court,  jurisdiction  of J§5472,  5474 

Probate  judge,  compensation  of 5488 

Proceedings  when  another  has  an  ascertain- 
able interest  in  the  property 548& 

receiver  may  be  ordered  to  sell  debtor's 

interest 5486 

sale  conducted  in  the  same  manner  as 

sales  on  execution 5486 

Receiver  may  be  appointed,  and  transfers, 

etc.,  prohibited 5484 
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Proceedings  In  aid  of  ozoeution— Otrntiniied. 

liability  of   sheriff  on  bond  when  ap- 
pointed receiver 25485 

may  be  ordered  to  sell  debtor's  interest 

in  the  property 5486 

oath  and  undertaking  by 5485 

Reference  may  be  ordered 5477 

examination  before  referee  to  be  certified  5480 

must  be  under  oath 5480 

Return  of  execution,  examination  after.. .  5472 

examination  before 5473 

Transfers  of  property  may  be  prohibited. .  5484 

Warrant  for  arrest,  may  issue,  when o474 

by  whom  to  be  issued  and  where  to  be 

executed 5474 

copy  of  warrant  and  testimony  to  be  de- 
livered to  debtor 5474 

debtor  must  be  examined  under  oath. . .  5474 

Proceedings  to  vacate  or  modify  Judgment- 
See  Judgment  Vacation  or  modification  of. .  .5354«<S0g. 
Proceedings  in  error— See  Error. 

Procedure— 

When  defendants  not  all  served 5054 

Process- 
Amended,  when  may  be 5114 

Amercement  of  officer  for  uot  serving  or 

returning 5596 

Arbitrators,  to  compel  attendance  of  wit- 
nesses, etc 285604,  5605 

Bill  of  review,  on 6736 

Copied,  into  record  must  be 5334 

Copy  of  substituted  for  lost 5084 

Coroner  on  other  persons,  when  to  be  di- 
rected to 4967 

Disobedience  of,  how  punished 225640-^5650 

Issuance  and  return  to  be  entered  on  ap- 
pearance docket 4058 

Precipe  issued  by  clerk,  only  on 4959 

Requisites,  of • 4954 

Return  day  of  summons 5039 

Serve,  when  and  how  person  appointed  to. .  4968 
return  in  such  case  to  be  venned 4968 
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Troewn—ConHnued. 

8heriflf  shall  execute H970 

when  a  party  or  interested,  who  to  serve.  4967 

Promise  in  writ/tag— 

Limitation  of  action  on 4980 

on  new  promise  in  writing  to  pay  barred 

claim , 4992 

PromlM  of  marriage— 

See  BRBAai  of  Promise  op  Mabriagb  .  81 , 1 13, 

Promlssorsr  note— See  Bim^  and  Notes. 

Proof- 
Award,  required  before  court  will  enforce. .  5612 

Failure  of,  not  a  variance 6296 

Judgment  upon  failure  to  answer 5320 

Laws  of  other  states,  countries,  etc 5244 

Order  of,  on  trial 5190 

Service  by  publication 5051 

Property — See  Real  Pboperty,  Personal  Property. 
Prosecnting  attorney— 

Actions  by 28,  4995n 

May  commence  proceedings  in  quo  war- 
ranto   6762 

motion  by,  for  speedy  hearing 6793 

on  whose  relation 6763 

who  to  prosecute  in  absence,  etc.,  of 6765 

Protest- 
Recovery  back  of  taxes  paid  under 5848n 

Provisional  remedies- 
Arrest  and  bail ?§  6491-5520 

Attachment 5521-^5563 

Attachment  before  debt  due 5564-5570 

Injunctions 5571-5586 

Receivership  and  other  provisional  reme- 
dies  §§5587-5593 

Service  by  publication,  in  case  of,  when.. ..  5048 
Surety,  may  have  against  principal,  when. .  5847 
Writs  and  orders  for  to  be  issued  by  clerk 

on  precipe 4959 

clerk  must  indorse  date  of  return 4961 

Publication— See  Service. 

Action  deemed,  commenced  by 4987 

Another  county,  when  may  be  made  in.. . .  4955 

Bastardy  proceedings,  service  by  in 5634 
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Plitlltoa.tlO&— Cbn^intial.  . 

Cure  defects  in  instruments,  if  application 

to 85870 

Depositions,  of  notice  to  take 5274 

Dissolution  of  corporations,   of  notice  of 

petition  for 5654 

Divorce  and  alimony  of  notice  of  action  for.  5693 

Error  proceedings,  service  by 6713 

Judgment  on  service  by,  may  be  opened, 

when 5355 

Lis  pendens,  when  publication  has  been 

made 5055 

Name,  of  notice  of  application  to  change, 

225853-5855 

Quo  warranto,  service  by,  in /:••••  ^^^^ 

Revivor  of  action,  service  by,  of  conditional 

order  of 5153 

Sale  of  goods  on  execution  of  notice  of  ... .  5385 

of  Lands  on  execution 5393 

in  German  newspapers 5394 

when  may  be  dispensed  with 5394 

in  Bohemian  newspapers 5394 

mistake  in  not  to  affect  sale 5394 

occurring  through  negligence  of  pub- 
lisher, disentitles  mm  to  compen- 
sation  5394 

Service  by,  when 5048 

affidavit,  necessary  before 5049 

complete,  when 5051 

manner  of,  etc 225048,  5050 

when  residence  of  heir  or  devisee  is  un- 
known   5053 

Public  documents— 
How  copies  of,  made  competent  evidence. .  5245 

PabUc  oi&cer— See  Opfickb. 

Puis  darrein  continuance- 
Supplemental  answer  takes  the  place  of  plea  5119n 

Purcluuie  money- 
Action  for,  and  lien  joinable 5019n 

Counter-claim  in  action  for,  (Real property) f 

125,  5780 
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Purchaser— 
Bona  fide,  when  title  of,  to  lands  unaffected 

by  vacating  or  modifying  judgment.. §5356 
Punishment  for  failure  to   pay  purchase 

money  at  judicial  sale 5397 

Remedy  if  sale  invalid 5410 

Reversal  of  judgment  not  to  affect  title. . . .  5409 
Sheriff  or  appraiser  of  land  can  not  become.  5404 

Qualiflcations— Jurors  of,  see  Jurors. 
Sureties,  of 4953 

Qvlet  tlUe- 
In  what  cases  the  action  does  and  does  not 

lie 5779n 

Parties,  plaintiff 5779n 

defendant 46,  5006 

Pleading : 5779n 

counter-claim,  {Real  property) 125,  5072n 

Quo  warranto— 

Action  against  person  ousted  for  damages 

occasioned  by  his  usurpation 6778 

Action  to  be  brought,  when    6768 

Attorney-general  prosecutes  proceedings  in, 

in  what  courts 6768 

Banking  association,  directors  enjoined  from 
borrowing    or  issuing    money,  etc., 

when §§6788,  6787 

directors  required  to  give  security,  pend- 
ing proceedings  in 6787 

injunctions  allowed  ancillary  to  proceed- 
ings against ^§  6786-6788 

Commence,  who  may 6762 

in  case  of  usurpation  of  office 6764 

upon  whose  relation  6763 

who  to  prosecute  in  absence,  etc.,  of  pros- 
ecuting attorney .   6765 

Corporation,  appointment  of  trustees,  when 

dissolved 6781 

duties  and  powers  of  trustees 6782 

placed  in  possession,  how 6783 

instituted  against,  when,  may  be 6761 

judgment  when  corporation  nas  forfeited 

its  rights.. 6780 
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Quo  warranto— CbntintMd. 

ousted,  damages  against  officers,  etc.,  of  .26790 

Costs,  judgment  for 6784 

Courts  in  which  action  may  be  brought.  . .  6768 
Elected,  judgment  where  director  of  corpo- 
ration is  illegally 6775 

Election,  when  court  to  order  new 6776 

Fines,  disposition  of 6792 

Judgment,  enforcement  of .  .* 6779 

in  case  of  usurpation  of  office 6766 

ordering  delivery  of    property,  enforce- 
ment of ." 6785 

where  director  of ;  illegally  elected 6775 

where  office,  franchise,  etc.,  found  to  be 

usurped 6774 

Limitations • 6789 

New  election  of  directors,  when  court  to 

order 6776 

Office,  rights  of  person  adjudged  to  be  en- 
titled to ' 6777 

Ousted,  action  against  person 6778 

Parties  defendant 6767 

Person,  when  proceedings  in,  may  be  insti- 

tuted  against 6760 

Petition,  application  for  leave  to  file 6769 

contents    of,   in  case   of   usurpation  of 

office 6766 

notice 6769 

Pleading,  after  filing  of  petition. 6772 

rule,  day  for 6772 

time  for 6772 

extension  of  time  for 6773 

Precedence  of  other  business,  to  have 6793 

Provisions  cumulative  to  other  remedies. . .  6791 

Service  of  summons 6770 

by  publication 6771 

Railroad  company-See  Common  Carrib». 
Proceedings  in  aid  of  execution  by  garnish- 
ment against,  (See  Garnishment).  . .  5465 

Service  of  summons  on,  how  made 5044 

of  process  of  garnishment 5534 

in  hands  of  receiver 84988,  4991 

Where  action  against  to  be  brought. ..,,.,  5027 
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Beal  actionfl— 

To  complete  real  contra^ : 

when  survivors  of  vendors  of  land  may 

be  authorized  to  convey ?5797 

petition  in  such  case 5796 

judgment  and  deed 5799 

action  by  executor,  etc.,  to  complete  con- 
tract for  sale  of  land 5800 

service  when  petition  filed  in  probate 

court 5800 

parties 5800 

when  court  may  order  a  conveyance. . .  5801 
who  to  execute  deed,  and  its  enect ....  5801 
heirs  of  deceased  purchaser  may  compel 

conveyance 5802 

To  recover  poesemon  of  real  estate : 

petition 5781 

in  action  by  tenant  in  common  against 

co-tenant 5783 

answer 5782 

Recovery  when  right  .terminates  during  the 

action 5784 

Parties  may  have  benefit  of  occupying-claim- 

ant  law 5785 

To  8eU  entailed  and  other  estates.    See  £ntailei> 

Estates 5803 

To  quiet  tiOe.    See  Quirt  Tpfle 5779 

Occupying  Claimants,    See  Occupying  Claim- 
ants   5786 

Purchase  money,  right  of  vendee  to  recoup, 

in  action  to  recover 5780 

Religious  use,  when  property  given  for  may 

be  sold 5812 

Revivor  when  defendant  in  real  action  dies.  5156 

Beal  p,art7  in  interest- 
Action  to  be  prosecuted  in  name  of 4993 

Real  property— 

Attachment  of »5524,  5528,  5536 

Corporation,  real  property  of,  on  dissolu- 

tion,  passes  to  trustees 5681 

Described  how  in  pleading 5095 

Entailed  estates,  etc.,  actions  to  sell. .{  5803-5813 
Execution  for  delivery  of  possession  of , . . ,  5373 
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Baal  property— Cbn/intted. 

contents  of  writ 35373 

Interest  in,  when  person  claiming  made 

party  to  action 5014 

Joinder  of  actions  with  respect  to 5019 

Lien  on,  judgment  from  other  county  is 

lien,  when 5056 

Limitation  of  action  to  recover  title  or  pos- 
session of 4977 

saving  to  persons  under  disability 4978 

Master  commissioner  may  convey,  when . .  5399 
Occupying  claimants  (see  Occupying  Claim- 

arU) 25786^796 

Partition  of  (see  PaHiiion) 5754-5778 

Person  claiming  interest  in  made  party  to 

action,  when 5014 

Pleading,  in  action  to  recover 5781 

answer 5782 

description  of  property  in 5095 

petition ' 5781 

in  action  by  tenant  in  common  against 

co-tenant *. 5783 

Quiet  title,  action  to 5779 

Redemption  of,  before  confirmation  of  sale 

on  execution 5398a 

Sale  under  writ  of  execution,  if  court  so  or- 
ders   5381 

Service  by  publication  in  actions  for 5048 

Specific  performance  of  real  contracts,  ac- 
tions to  compel i  5797-5802 

Survival  of  action  wr  injury  to 4975 

Trespass  upon,  limitation  of  action  for 4982 

Trial  of  issues  of  fact  in  action  to  recover. .  5130 
Venue  of  action,  mortgage,  to  sell  real  prop- 
erty under 5022 

partition  of 5022 

recovery  of 6022 

specific  performance  of  real  contracts. . . .  5024 
when  property  is  situated  in  more  than 

one  county 5023 

Be-appraisement— 
Of  homestead R5438,  5439 
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E«-ftPpraiMment—  Continued 

when  demand  for,  may  be  made  by  widow 

of  judgment  debtor • §5438 

Of  land  for  sale  on  execution 5416 

In  partition 5768 

Beceipt— 
Of  officer,  for  money,  etc.,  paid,  a  dischar^ 
of  liability,  etc.,  in  proceedings  in  aid 
of  execution §§5469,  5482 

Beceiyer— 

Appointment  of  5587 

in  what  cases  a  receiver  may  be  appointed.  5587 

power  of  court  over 373,  

proceedings  in  relation  to  appointment, 

etc.,  special  proceedings 373,  

appeal  does  not  lie  from  his  appointment 

373,  

appointment  of,  to  take  possession  of 

property  in  foreign  country 373,  

Bond  of 5589 

Divorce,  of  husband's  property  for  benefit  of 

wife,  in  action  for 5705 

Oath  of 5589 

Powers,  etc.,  of 5590 

investment  of  funds  by 5591 

leave  of  court  to  sue 5590n 

notice  of  application  for  leave  to  sue. . . .  5590n 
foreign  receiver  permitted  to  sue  in  this 

state 5587n 

railroad  receivers  may  sue  and  be  sued 

without  leave  ...' 5587n 

liability  of  railroad  receiver 5587n 

pleadinj?  in  action  by .5587n 

Service  on  corporation §g  4988,  4991 

Who  ineligible  as 5588 

In  cMxichmtni: 

Appointment  of 5539 

Duties  and  powers  of — 5540 

Notice  of  appointment ;  service,  and  effect.  5541 

Report  of 5542 

When  attaching  officer  to  act  as 5543 

In  proceedings  in  aid  of  execution : 

Appointment  of 5484 

Fees  of 5489 
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Bi9Q9irm— Continued.  i 
liability  of  eheriS  on  bond  when  appointed.2  54S5  ' 
Undertaking  by  ^her  person  when  appoint- 
ed   5485 

When  ordered  to  sell  real  estate,  or  interest- 

of  debtor  therein 5486  | 

Di89olution  of  corparationj  in  action  for :  \ 

Account  of,  to  court 5670  i 

for  money  coming  into  his  hands 5672 

report  of  referee  on 5671 

Act  on  order  of  court,  must 5669  | 

Appointed,  who  may  be 5657 

Appointment  of 5656 

notice\>f 5660 

Agsets,  collection  of,  by 5662 

Compensation 5665 

Duties 5672 

collection  of  assets  by 5662 

dividends,  declare,  when  receiver  to 5668 

pay  into  court  all  unclaimed  dividends, 

shall % 5672 

make  distribution 5667  i 

meeting  of  creditors  to  be  called  bv 5663 

recover  unpaid  subscriptions,  shall 5659 

retain  money  for  certain  purposes,  shall.  5666 

Powers  of 5658 

Transfers  pending  action   for  dissolution 

void  against 5661 

Beoognizance— 

Action  in  the  name  of  the  state 24,  4993n 

Pleading 94,  5060n 

To  answer  complaint  in  bastardy 5616 

To  appear  in  common  pleas  on  failure  to 

compromise  (See  Bastardy) 5618 

Becorder  of  conntv— 
Corporation,  change  of  name  of,  duty  as  to  5856 
Judgments  must  be  recorded  in  office  of 

other  counties  to  operate  as  notice, 

when 5056 

Mandamus  to  compel,  to  surrender  records  6741n 
Sureties  of,  may  apply  for  dischai^e,  when  6837 
duty  of  county  commissioners  in  such 

case 5838 
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Beeordfl— 

Abbreviated,  what  matter  may  be  in J  5334 

Agreed  case,  in 6208 

Amendment  of 148,  5114n 

Bill  of  exceptions  not  to  be  recorded,  un- 
less, etc 5302,  5334 

Clerk  of  court,  to  keep  what 4957 

of  proceedings  of  court 4962 

when  to  make  record  of  case §§5332,  533^ 

when  parties  submit  controversy  without 

action 5208 

Complete,  court  to  cause  to  be  made,  when  5335 

need  not  be  made,  when 5337 

in  case  of  dismissal  without  prejudice. . .  5338 

Constitute  record,  what  shall 5334 

Copy  of,  admitted  as  evidence,  when 5245 

Dismissal,  without  prejudice,  in  case  of . . . .  5338 

Errors  in,  how  correted ??  5867-5871 

facts  on  which  alleged  error  arises  in  cir- 
cuit court,  to  be  stated  in  record 6710 

Evidence  not  to  be  recorded 5334 

Habeas  corpus,  of  proceedings  for  writ  of. .  5751 

Index  to §§5339,  5339a 

Judge  to  subscribe,  when 5333 

Judgment  from  another  county,  record  of 

is  notice §5056 

Lost  or  destroyed,  restoration  of  (See  Lost 

Records) §§  5339a,  53396 

Betum  upon  writ  of  execution,  clerk  to 

record 5395 

Supreme  court  records  to  be  printed  unless.  6711 
Transcribe,  court  may  order  clerk  to 5336 

Beconpment— See  Counterclaim. 
When  vendee  of  real  property  entitled  to..  5780 

Eecovery— 

Proceedings  for  balance  in  case  of  recovery 

of  less  amount  than  is  due 6364 

Taxes,  illegally  assessed  and  collected 5848 

Bedelivery  bond— See  Attachment 5529 

B^demption— 
Lands,  redemption  of  by  judgment  debtor 
before  confirmation  of  sale  on  ex- 
ecution   5398a 
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Parties 38,46,  R5005,  5006tin 

Pleadings 90,  6060n 

Bddniidant  matter- 
When  may  be  stricken  from  pleading 5087 


Assessment  of  damages,  etc.,  by  in  case  of 

default 5320 

Attachment,  questions  of  priority  of  may  be 

referred 5559 

Bnl  of  exceptions,  must  Bign 5216 

Chosen  how 5214 

Compensation  of 5218 

Consent,  all  issues  may  be  referred  by 5210 

Death  of,  ground  for  new  reference  in  vaca< 

tion 5212 

Depositions  may  be  used  in  trial  before 5277 

Dissolve  corporation,  proceedings  to.  .5654, 5655  et  seq. 

Exception  to,  and  review  of,  decision 5213 

Execution,  proceedings  in  aid  of,  may  he 

referred  to §85472,  5477 

examination  in,  before  referee,  to  be  cer- 
tified to  judge 5480 

fees  of  referee 5489 

Facts  found  and  conclusions  of  law,  to  be 

separately  stated §5213 

Judgment,  entry  of,  on  report  of 5213 

Mandamus,  in 6753 

Oath  of 5217 

Probate  court  can  only  refer  by  consent  of 

referee  and  parties. 5215 

Report 5213 

entry  of  judgment  on 5213 

report,  to  have  effect  of  special  verdict, 

when 5213 

to  be  reduced  to  writing,  when 5213 

Trial  before,  conduct  of 5213 

Witnesses,  power  of,  to  summon  and  en- 
force attendance  of 5213 

Heftoence— See  Referee. 
Attachment,    reference    of    questions    of 

priority,  in 5559 

Consent,  all  issues  may  be  referred  by 5210 

probate  court  can  refer  only  by  consent .  5215 


INDEX.  719^ 

Beforenee  -  Contintted. 

when  court  may  order  reference  without 
consent J5211 

Death  of  referee,  ground  for  new  reference 

in  vacation 6212 

Default,  reference  in  case  of 5320 

Facts  not  put  in  issue  by  the  pleadings,  re- 
ference of 4973 

Proceedings  in  aid  of  execution,  reference  . 

in J85472.  5477 

examination  to  be  under  oath  and  certified  5480 

Reformation— 

Appeal  from  judgment  in  action  for,  of  con- 
tract and  damages 202,  5226 

Parties  defendant 46,  5006n 

Pleading,  petition 94,  5060n 

sSfof 885499,  5514 

Dower,  of  answer  waiving  assignment  by 

metes  and  bounds 5720 

insane  person,  of,  by  compliance  with 

order  of  court * 5725 

Judgment  to  operate  as,  when 5318 

Btiiaf- 

Limitation  of  action  for,  on  ground  of  fraud  4982 

of  action  for,  generally 4985 

Prayer  for,  in  petition 78,  5060n 

ReUgions  corporations  and  societies- 
Partition  of  property  belonging  to.  .§§5775,  5776 

when  can  be  made,  and  effect 5777 

Sale  of  property  of,  when  and  how 5812 

necessary  parties  to  the  proceeding 5813 

Remainder— 

Lien  of  judgment  attaches  to  vested..  .282,  5375n 
Kemainaerman  not  entitled  to  partition, 

except  when 436,  5754n 

Sy  circuit  court,  on  appeal 5239 

By  supreme,  circuit,  or  common  pleas  on 

error 6726 

Roioedy— 
Bepeal  or   change  of  law  not  to  affect 

actions  when  it  relates  to 532, 
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Btmlttttnr— 

Affirmance  of  judgment  on 505,  26726» 

By  court   in   case    of   excessive  statutory 

award. 5611n 

£Btopi)el  of  party  making  and  accepting 

judgment  for  reduced  amount.  .  .505,  6726n 
RemoYal— 
Of  property,  when,  ground  for  arrest  before 

judgment 5492 

for  attachment 5521 

for  execution  against  the  person.  5448 

Trustees  of  corporation,  of 5688 

Bents  and  proflts— 
Action  for,  by  tenants  in  common  and  co- 
parceners  5774 

Braeal— 
Of  repealing  statute  does  not  revive  former 

statute 532,  

Does  not  effect  existing  actions,  etc. . .  .532, 

Replevin— 

Affidavit  for  or  order  of  delivery  in 5815 

Break  open  building,  when  officer  maj. . . .  5829 
Clerk's  cost,  when  order  may  be  set  aside  at  5831 
Damages,  when  action  may  proceed  as  one 

for 5827 

Default,  proceedings  on 5825 

Defendant,  proceedings  when  jury  finds  for.  5826 
Heirlooms,  duty  of  officer  when  property 

consists  of 5820 

when  property  shall  be  returned  to  de- 
fendant  5820 

liability   of   plaintiff  or   defendant   for 

breach  of  undertaking 5820 

Joinder,  of  actions 6019 

of  parties 5014 

Limitation  of  action 4982 

Order  of  delivery,  affidavit  for 5815 

contains  what,  and  to  whom  delivered.. .  5816 

executed,  how 5818 

issue  to  different  counties,  may 5828 

returnable,  when 5817 

set  aside  at  clerk's  cost,  when  may  be.  . .  5831 
Personal  property,  when  possession  of  may 

be  recovered 5814 
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Plaintiff,  proceedings  when  jury  finds  for.  .{5825 
Preservation  of  property,  court  to  make 

order  for,  when 5820a 

cost  of,  taxed  as  costs  in  action 5820a 

Prosecute,  proceedings  when  plaintiff  fails 

to 5824 

Return  property  if  undertaking  not  given, 

officer  to 5822 

liability  for  delivery  without  undertaking.  5822 

Sale  of  property  in  certain  cases,  when 5820a 

Sorety,  defendant  may  except  to  sufficiency 

of,  when 6823 

qualifications  and  justification  of 5823 

Undertaking,  action  may  be  brought  on, 

when 5830 

plaintiff  to  give  before 'sheriff  takes  pos- 
session   5819 

when  property  consists  of  heirlooms,  etc.  5820 

before  property  delivered  by  sheriff. 5819 

if  not  riven,  officer  to  return  property. . .  5822 

liability  for  delivering  without 5822 

"Value  of  property  fixed,  how 5821 

Beply- 

AUowed 5059 

Amended  answer,  to 5112 

Amendment  of 131,  5079» 

Contents  of 5079 

Default  lor 131,  5079n 

Demurrer  to,  if  insufficient 5067 

overruled,  after. : 5113 

Departure 131,  5079n 

Form  of 132,  5079n 

Interrogatories  annexed  to,  when  to  be  an- 
swered    5100 

Mandamus,  in 6749 

New  matter  in  answer,  plaintiff  may  reply  to  5079 
Neiw  matter  in  reply  aeemed  controverted 

without  further  pleading 5081 

Necessary,  when 132,  6079ii 

not  necessary  when 132,  5079n 

Quo  warranto,  in 6772 

Supplemental,  when  to  be  filed 5119 
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BMdy—  Coniinued. 

Tune  for  filing J5097 

may  be  extended 5098 

when  pleading  is  amended  after  demurrer 

filed 5112 

Waiver 132,  6079n 

Report- 
Adjudged  cases  in  foreign  states,  report  of, 

as  evidence 5244 

Copy  of  lost,  may  be  substituted 5084 

Dower,  of  commissioners,  to  assign 5713 

Entailed  estate,  of  sale  of 5807 

Lunacy,  on  inquest  of,  in  proceedings  to 

discharge  land  of  dower 5722 

Master  commissioner,  of 5222 

Partition  of  commissioners  in JJ5759,  5762 

Receiver,  in  attachment*,  of 5542 

Referee,  of §?5213,  5655,  5671 

Trustees  of  corporation,  to  settle  affairs  of. .  5688 

Bepreientative  capacity— 
How  pleaded 78,  5006n 

RcB  ft4)udlcata — 

How  pleaded, 132,  5079n 

BcBcne— 

Of  defendant  arrested  in  civil  action,  sheriff 

liableas  bail 6508 

Of  person  or  property,  a  contempt,  when  . .  5640 

Rescission  and  cancellation— 

Parties 24,  47,  5060fi 

Pleading 94,  5060« 

Residence- 
Divorce  and  alimony  ,of  plaintiff  in  action,  for  5690 
of  wife,  when  plaintiff  not  affected  by 

that  of  husoand 5691 

Service  of  defendant,  by  leaving  copy  of 

summons  at  usual  place  of 5042 

Witness  may  be  served  at 5249 

ResUtatiOB— 

Attached  property,  of 5546 

Injunction,  by  parties  disobeying 5581 

Reversal  of  judgment,  by  judgment  creditor, 

on 6409 

Undertaking  for,  to  supersede  stay  of  exe- 
cution, when 6722 
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BsstOTfttion— 

Of  lost  or  destroyed  records }  5339a(2)-5339e 

Retrial- 

After  failure  of  jury  to  agree 25196 

Retam— 

Amendment  of 148,  5114n 

Amercement,  of  officer  for  failure  to 5596 

Arrest, of  order  of ^5495,  5496 

Attachment,  of  order  of 5526-5528 

must  show  what 5537 

of  inventory  and  appraisement  under .  5528-5535 

Conclusiveness  of 5418n 

Copied  into  record,  must  be 5334 

Copy  of,  substituted  for  lost 5084 

Dower,  of  assignment  of,  by  commissioners.  5713 

Entry  of,  of  writ  or  order  on  docket 4958 

Error,  of  summons  in §§  6713,  6714 

Execution,  of  writ  of 5395,  5418,  5421 

Habeas  corpua,  of  writ  of 5736-5739 

effect  of  return  in 5744 

when  may  be  made  to  another  judge  or 

court 5737 

what  must  be  stated  in 5738 

must  be  signed  and  sworn  to 5739 

Homestead,  of  officer  as  to 5438 

Injunction,  of  service  of 5578 

Jurors,  of  summons  for §§5174,  5189^ 

of  venire  for 5169,  5189e 

special  venire 5174,  5189A 

Partition,  of  commissioners  in 5762 

of  sheriff's  sale,  in 5766 

Replevin,  of  order  of  delivery  in 5817 

Subpoena,  must  contain  what,  as  to  wit- 
nesses  5251 

Summons,  of ??5039,  5042,  5353 

in  error,  of 6713,  6714 

for  jurors 5174,  5189/i 

verification  of,  by  affidavit,  when 

§?4968,  5041,  6747 
Reversal- 
Immaterial  errors,  no  judgment  reversed  for.  5115 

Jurisdiction  in  error ?§  6707-6746 

Mistake  of  clerk,  when  not  ground  for. . . .  6728 
Proceedings  after 6726-6733 
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Berersal—  Continued. 

Saving  of  limitation  to  action,  in  case  of H991 

service   upon    corporation  passing  into 

hands  of  receiver 4991 

upon  railroad  company 4991 

Submission,  reversal  of  judgment  rendered 

to  court,  on 5209 

Title  of  purchaser  at  judicial  sale  not  affected 

by  reversal  of  judgment 5409 

Reversioner— 

Not  entitled  to  partition  5754n 

To  be  made  party  in  action  to  sell  entailed 

estates 5804 

Review— See  Bill  op  Review,  Erbor. 
Revivor  of  action— See  Abatement. 
Abated ;  action  abated  as  to  some,  may  pro- 
ceed against  other  defendants 5147 

Action  may  proceed  without  revivor,  when.  5146 
Appearance  or  supplemental  pleading,  re- 
vivor of  action  by 5149 

Conditional  order,  revivor  of  action  by 5150 

contain,  what  to 5151 

service  of 5152 

by  publication' 5153 

Dismissed,  action  to  be,  when  it  can  not  be 

revived 5159 

defendant  may  have  action  dismissed  for 

want  of  revivor 51(50 

Dower,  action  for,  may  be  revived  in  name 
of  personal  representative  of  plaintiff 

K5146,  5711 

Limitation  of,  when  defendant  dies 5157 

when  plaintiff  dies 5158 

Name,  in  whose,  revived  when  defendant 

dies 5155 

when  defendant  in  real  action  dies 5156 

when  plaintiff  dies 5154 

Personal  representatives,  revivor  in  favor  of 

or  against 5148 

Time  for,  when  defendant  dies 5157 

when  plaintiff  dies 5158 

Trial  not  to  be  postponed  because  of 5161 

When  and  against  whom,  revived 5148 

Revivor  of  and  new  partiee  to  Judgment— 
Death  of  party  after  judgment,  how  revived 

on 5360 
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Sertvor  of  and  new  parties  to  Judgment— OmMmied. 
dissolved  corporation;  judgments   for  or 

against,  may  be  revived J568^ 

Dormant  judgment  or  finding  revived 5367 

Limitation  of  revivor 6368 

Party  djdng  after  judgment,  how  judgment 

revived 5369 

not  summoned,  how  made  party  to  judg- 
ment on  joint  contract 5366 

how,  as  to  person  whose  liability  was 

unknown ^ 5366 

Partners,  how  made  parties  to  judgment 

against  partnership 5370 

Surety,  how  made  party  to  judgment  on 

bond 6371 

when  may  revive  in  his  own  name 5836 

Biglit  of  property-See  Tbial  of  Right  of  Propekty. 

Rule  days— 

For  pleading 5097 

May  be  extended ?§  5098,  6773 

After  amendment , ^ 5111,  5112 

For  interrogatories 5100 

Rnlei  of  court- 
Circuit  court,  of xxviii-xxx 

Disobedience  of,  how  punished H  5640-5660 

Motions  and  demurrers,  prescribing  time 

for  hearing 5134 

Supreme  court,  of xix-xxviii 

Sal#— See  Execution. 
Amercement  of  sheriff  for  failure  to  make.  5594 
Appraisement,  of  property  of  certain  offi- 
cers without 5392 

Attached  property,  of 5555 

perishable  property 5544 

Bastardy  proceecungs,  of  property  attached 

in 6636 

Dissolution  of  corporation,  pending  action 

for,  void 5661 

by  trustees  of  corporation 5681 

Entailed  estates §§5803-5807 

Execution,  alias,  against  unsold  goods 6386 

chattels,  sale  of ,  on 5387 
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Bald— Orattmied. 

lands,  appraised,  to  be  before  sale {5389 

not  to  sell  for  less  than  two-thirds  of 

appraisement 5391 

confirmation  of  sale 5398 

master  commissioner,  by ^  5399,  5400 

new  appraisement  to  be  ordered,  when  5416 

notice  of  sale 5393 

publication  in  German  and  Bohemian 

newspapers 5394 

place,  where  sale  to  take 5404 

levy  further,  when  first  insufiicient 5388 

notice 5385 

Exemption  from  (See  Exemption) 5426  e*  teq. 

Fraudulent,  of  property  when  ground  for 

attachment  before  debt  due 5564 

Garnishee  of  property  delivered  by  to  officer  5470 

Mortgaged  premises  of 5316 

in  one  or  more  tracts 5316 

when  situated  in  more  than  one  county.  5317 
Partition,  in  when  parties  do  not  elect  to 

take  at  appraisement §§5764,  5765 

proceedings  when  estate  once  offered  ana 

not  sold 5768 

Pleading,  petition 94,  5060n 

answer 118,  5070n 

counterclaim 126,  5072n 

variance 232,  5295n 

Redemption  of  lands  by  judgment  debtor 

before  confirmation  of 5398a 

Keligious,  use  of  property  given  for. §§5812,  5813 
Remedy  of  purchaser  at  judicial  when  sale 

invalid §§5410-5411 

for  sale  of  property  not  subject  to  execu- 
tion  §§5412-5414 

Replevin,  of  property  in  when 5820a 

Venue  of  action  for,  of  real  property .§§  5022,  5025 
Watercraft,  on  judgment  against 5890 

Seal- 
Process  to  be  under. . .   §§4954,  5037 

Private,  abolished 4954n 

Summons  to  be  under,  of  court  from  which 

it  issues 5037 
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SMMtary  of  State- 
Certified  copies  of  documents,  records,  etc., 

are  evidence 25245 

CorporationcL    order   of    court,    changing 

name  nled  with 5856 

Seenxlty— See  Recognizance. 
Additional,  required  in  attachment,  when.  5561 

in  case  of  injunction 5582 

Bank  directors  may  be  required  to  give, 

pending  quo  warranto  proceedings. .  6787 
Sheriff  must  give,  in  addition  to  bond,  when 
he  acts  as  receiver  in   attachment 

proceedings 5543 

Seenrtlsr  for  costa-See  Costs. 

Additional,  ma^^  be  required,  when 5343 

Corporation,  if  insolvent,  must  give 5340(1' 

Court  may  require  increase  of,  or  additional  6340(1^ 

Deposit  in  lieu  of 6340  ( 1 ),  (2) 

Dismissal  of  action  for  want  of* 5341 

Next  friend,  when  court  may  require  to 

give 4999 

Partnership,  suing  by  company  name,  must 

give §§6340(1),(2J 

Plaintiff,  non-resident,  must  give 5340  (1),  (2) 

and  if  he  becomes  non-resident 5342 

when  plaintiff  in  execution  is  substituted 

for  officer 5018 

Quo  warranto,  security  for  costs  in.. 2§ 6763,  6764 

Surety,  qualifications,  etc 5340  (1),  (2) 

judgment  may  be  rendered  against  surety 

for,  when 5344 

obligation  of 5340  (1),  (2) 

Boduotlon— 
Costs  when  recovery  less  than  five  dollars.  5349 

Party  plaintiff 24,  5005n 

Pleading 95,  5060n 

Selection— 
By  debtor,  under  homestead  law,  of  prop- 
erty in  lieu  of  homestead 315,  5441n 

Separate  action— 
Counter-claim  or  set-off  may  be  withdrawn 

and  become  the  subject  of 5089 

In  case  of  misjoinder  of  actions,  court  may 

durect 5065 
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Serrlee— ^c^uoZ  service: 

Acknowledj^ment  on  back  of  snmmons  or 

petition  equivalent  to §5043 

Alias  writs 5040 

Amercement  of  ofScer,  of  notice  of  motion 

for 5695 

Attachment,  inability  to  make  ground  of. .  5521 
Attempt  to  ^procure,  when  equivalent  to 

commencement  of  action 4988 

service   upon   corporation   passing  into 

hands  of  receiver 4988 

upon  railroad  company 4988 

Bastardy  proceedings,  in  case  of  attach- 
ment in , 5635 

Corporation,  on ^5044,  5052a 

when  officer, director,  etc.,  is  non-resident  5052a 
Cure,  defects  in  instrument,  etc.,  of  notice 

of  application  to 5870 

Defendants  not  all  served,  procedure  when  5054 

name  unknown,  when 5118 

Depositions,  of  notice  to  take 5273 

Dissolved  corporation,  in  suit  against 5684 

Divorce  and  alimony,  when  defendant  a 

resident  of  the  state 5692 

Equivalent  to  service,  what  is 5043 

Foreign  corporation,  how  served 5046 

Garnishee,  of  notice  to .§§  5466,  5530,  5534 

Habeas  corpus,  of  writ  of 5735 

Infants,  how  served 5074 

Injunction,  of  order  of 8J  5577,  5578 

Insurance  company 5045 

Judgment,  modifying  or  vacating 5358 

reviving 5367 

Lis  pendens,  operates  from  time  of  service.  5055 

Lost  or  destroyed  record  cases, 53396 

Mandamus,  of  writ  of 6747 

Manner  of  and  return 5042 

Motion,  of  notice  of ??  5124,  5125 

Non-resident,  when  officer,  etc.,  of  corpora- 
tion is 5052a 

Partnership  sued  by  company  name,  how 

served 5042 

Personal  may  be  made  out  of  state,  when...  5052 

Precipe  for  summons  must  be  filed 5036 

Procedure  when  defendants  not  all  served  .  5054 
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8«rvioa—  Continued. 

Quo  warranto,  service  in §6770 

Railroad  comj^any,  how  served.  224988, 4991, 5044 
Revivor  of  action,  of  conditional  order  for. .  5152 
River  transportation  company,  how  served.  5044 
Special  provisions,  as  to,  to  govern,  when . .  4956 

Subpoena,  service  of §J  5246,  5249 

Summons,  to  issue  on  petition 5035 

precipe  for  summons  must  be  filed 5036 

requisites  of  summons  5037 

returnable,  when 5039 

may  issue  to  other  counties 5038 

Summons  on  error,  of 6714 

Talesmen,  on 5171 

Venire  for  jury,  service  of ?§6169,  5189c 

when  sheriff,  or  sheriff  and  coroner,  in- 
terested   5174 

Voluntary  appearance  of  defendant  equiva- 
lent to 5043 

Watercraft,  service  in  proceedings  against. .  5889 

Who  may  serve 5041 

Constructive  service : 

Action  deemed  commenced  by,  when 4987 

Affidavit  necessary  before  service  by  publi- 
cation  215048,  5049 

Bastardy  proceedings,  constructive,  on  at- 
tachment in 5634 

Commenced  by,  when  action  deemed 4987 

Complete,  when  deemed 5051 

Cure  defects  in  instruments,  etc.,  of  notice 

of  application  to 5870 

Depositions,  notic^  by  publication  to  take.  5274 

Divorce  and  alimony,  in  actions  for 5693 

Heirs,  how  service  upon  unknown,  made  . .  5053 

Insurance  company 5045 

Judgment  rendered  on,  may  be   opened, 

when §§5354-5355 

Lost  or  destroyed  records,  in  proceedings  to 

restore 53396 

New  trial,  constructive,  in  petition  for 5309 

Proof  of 5051 

Publication,  service  by,  when 5048 

affidavit  necessary  before 5049 

how  made 5050 
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garrlee— CbnMnued. 

Quo  warranto,  by  publication  in J  6771 

Revivor  of  action,  of  conditional  order  for..  5153 
8ervl06»— 

Pleading,  petition 95,  5060n 

answer 118,  5070n 

counter-claim 126,  5072n 

variance 232,  52d5n 

Set-off- 
Account  or  instrument,  may  be  set  forth  in, 

when 5086 

copy  of,  to  be  attached  to,  when 5085 

Answer,  may  be  stated  in 5070 

Assignment,  right  of  set-off  not  impaired  by.  4993 
Costs  not  recoverable  in  subsequent  suit  on, 

when 5073 

Cross-demands  deemed  compensated,  when.  5077 
.  Defendant,  when   may  have  adjudicated, 

notwithstanding  dismissal 5315 

Defined,  and  when  it  can  be  pleaded 5075 

Demurrer  to,  grounds  of 8J5068,  5069 

Excess,  when  defendant  may  have  judg- 
ment for 5329 

Issue  of  fact  arises  on,  when 5129 

Joinder  of,  in  answer 5071 

New  party  to  be  made,  if  necessary  to  deci- 
sion of 5076 

Right  of,  not  impaired  by  assignment 4993 

Separate  action,  may  be  subject  of 5089 

Several  may  be  joined  in  answer 5071 

Set-off  in  particular  cases : 

Account 128,  5075n 

Assignment ; 128, 

Bill  and  notes 128, 

Damages 129, 

Executors  and  administrators 129, 

Foreclosure 129, 

Joint  and  separate  liability 129, 

Judgments 129,  

Partners 129,  

Stockholder 129, 

Suretyship , 130,  

Usury 130,  

What  are  not  subjects  of  set-off 130, 
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81i«rlff- See  Officer. 

.  Adjournment  of  conrt  by H969 

Advertisement,  goods  not  to  be  sold  without  6386 

Alias  execution  as  to 5386 

Amercement  of,  causes  for 5594 

execution  on  original  judgment,  sheriff 

amerced  may  have 5600 

process,  amercement  for  not  serving  or 

returning 5506 

service  of,  notice  of 5595 

surety  of,  may  be  made  party 5599 

transmitting  execution  to  another  county 
by  mail ;  when  not  liable  to  amerce- 
ment for 5421 

Arrest  in  civil  action — commit  defendant  to 

jail,  sheriff  to 5498 

discharge  of  prisoner,  for  want  of  pay- 
ment of  jail  fees 5520 

executed,  how 5497 

jail  fees,  how  paid 5519 

notice  of  arrest  of  officer  or  member  of 

general  assembly  to  be  given  by 5460 

order  of,  addressed  to 5495 

contents  of.' 5495 

returnable,  when 5496 

Arrest  judgment  debtor  in  proceeding  in 

aid  of  execution,  when  to 5474 

Arrest  by,  of  putative  father  of  bastard  child  5614 

Arrest,  privileged  from,  when %5458,  5459 

Attachment,!  order  of,  addressed  and  deliv- 
ered to 5524 

appraisement 5528 

deliver  property  to  person  with  whom 

found,  when  to 5529 

delivery  of  property  to,  court  may  com- 
pel   5556 

different  attachments  of  same  property, 

when  may  be  made 5535 

different  counties,  mav  issue  to  sheriff  of.  5525 

disposition  of  attached  property 5544 

snail  hold  attached  property  on  petition 
in  error  from  order  discharging,  etc., 
attachment 56636 
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Bherlff—  CkmHnued. 

execution  of  the  order J^28 

several  orders,  how  executed 5527 

form  of  return 6537 

garnishee,  service  on,  by  sherifiT..  .J25530,  5534 

garnishee  may  pay  money  to 5548 

garnishment,  effect  of  service  of  process 

of ,  on 5531 

receiver,  when  sheriff  to  act  as 5543 

re-possess  himself  of  property,  court  may 

order  sheriff  to 5557 

returnable,  when 5526 

sale  of  attached  property 5555 

several  orders,  how  executed 5527 

subsequent  attachments,  how  to  be  made 

by 5536 

witness,  attachment  for,  issued  to. .  §§  5253,  5256 
Bail,  deposit  of  money  in  lieu  of  bail,  may 

receive 6499 

court  may  direct  sheriff  to  keep .  ^ 5501 

liable  for,  on  bond 6502 

Say  deposit  into  court 6500 
ure  to  object  to,  exonerates  sheriff. . .  5504 
indorsement  of  allowance  of  bail,  on  un- 
dertaking  5507 

justification  of  bail,  manner  of. 5506 

sheriff  to  give  notice  of  justification . . .  5605 
liable  as  bail,  when  and  how  discharged.  5508 

liability  of  insufficient  bail  to 5510 

how  fixed 6611 

how  liability  fixed 5509 

surrender  of  defendant  to  sheriff,  dis- 
charges bail 5512 

duty  of  sheriff  on  surrender 5512 

undertaking  for,  as  to 5503 

Contempt  of  court,  by 5640 

bond  of  person  charged  with  approved, 

by 5643 

Coroner,  process  directed  to,  when  sheriff 

a  party,  etc 4967 

Deposit  of  money,  etc.,  by,  when  order  of 

court  for  dei)osit  is  disobeyed 5693 

Dower,  duty  in  assignment  of 5712 


^ 
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BhWitt—CanHnued. 

return  of  proceedings 86713 

Execution  against  property,  advertisement, 

goods  not  to  be  sold  without 5386 

alias  execution  to  sheriff. 5386 

appraisement  of  goods  before  private  sale  5387 

appraisement  of  lands 6389 

copy  of,  to  be  deposited  with  clerk. . . .  5390 
new  appraisement  to  be  ordered,  when  5416 
sell  lands  for  less  than  two-thirds,  not  to  5391 

auction,  sale  of  gpods  at  public 5387 

balance,  after  satisfaction  of  judgment,  to 

be  paid  to  defendant 5408 

bond  for  re-delivery  of  goods  may  be  taken 

by,  when 5384 

condition  and  breach 5384 

claimed   by   third   person,   proceedings 

when  goods  levied  on,  are 6444 

command  of  writ  to  sheriff^  to  do  what. .  5381 
confirmation  of  sale,  shenff  may  retain 

purchase  money  until 5398 

creditors  direct  separate  levies  on  sepa- 
rate parcels,  proceedings  when 5406 

deed  to  purchaser,  and  recitals 5401 

effect  of 5402 

successor  may  make  deed  for  land  sold 

by  predecessor 5407 

directed  to  sheriff,  execution  to  be 5372 

goods  and  chattels  to  be  first  taken 5383 

indorsement  of  "  no  goods  " 5383 

indorsement  on  execution  issued  against 

partnership,  by  firm  name 5381 

of  time  of  receipt  of 5382 

inventorv  with  return,  when  no  sale 5386 

lands  to  \>e  levied  on,  when 5383 

levy,  further,  when  first  insufiicient 6388 

proceedings    w^hen    goods    levied    on, 

claimed  by  third  person 5444 

relief,  when  levy  and  sale   made,  of 

wrong  property 5413 

when  lands  to  be  levied  on 5383 

when  creditors  direct  separate  levies 
on  separate  parcels 5406 
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Sberlff—  Comtinwed. 

mail,  when  sheriff  may  transmit  execu- 
tion to  other  county,  by {5421 

when  not  liable  to  amercement  for. . . .  5421 
when  not  to  forward  money  by  mail . .  5422 
master  commissioner,  when  sheriff  may 

act  as 5400 

money  made  without  sale  of  real  estate, 

duty  of  sheriff,  when 5396 

may  retain  purchase  money  till  con- 
firmation    5398 

nDtice,  of  sale  of  goods  on  execution ....  5385 

of  sale  of  lands  on  execution 5393 

publication  of  notice  in  German  news- 
paper  5394 

in  Bohemian  newspaper 5394 

preference  to  writs,  when  sheriff  not  to 

give 5382 

printer's  fee  may  be  required  in  advance.  5403 

private  sale  of  goods  for  cash 5387 

appraisement  in  such  case 5387 

not  to  be  sold  for  less  than  two-thirds 

of 6387 

proceedings  in  aid  of,  when  to   arrest 

judgment  debtor 5474 

fees 5489 

ma^  be  appointed  receiver 5484 

liability  on  bond 5485 

public  auction,  sale  of  goods  at 5387 

purchase  bv  sheriff,  at  sale  on  execution, 

deemed  fraudulent 5404 

receipt  of,  indorsement  of  time  of 5382 

relief,  when  levy  and  sale  made  of  wrong 

property 5413 

return  of  writ  by 5396 

inventory  witn  return,  when  no  sale. . .  5386 
when  return  of  execution  to  be  made.  5418 

sale  of  goods  at  public  auction 5387 

dutv  when  mone}'  made  without  sale 

of  real  estate 5396 

goods  not  to  be  sold  without  advertise- 
ment  Jf  5385,  5386 

may  retain  purchase  money  till  con- 
firmation..  5398 
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Shexiff—  ConHnued. 

notice  of  sale  of  goods  on  execution. .  .J5385 

of  sale  of  lands  on  execution 5393 

private  sale  of  goods  for  cash 5387 

when  sale  of  lands  by,  to  take  place. . .  5404 
substitution  of  plaintiff  in  execution  for 

officer 5018 

successor  may  make  deed  for  land  sold  by 

predecessor 5497 

third  person,   proceedings  when   goods 

levied  on  are  claimed  by 5444 

j;ees  oi ; %  5363,  5489 

Foreclosure  sales  when  land  is  situated  in 

more  than  one  county 5317 

Garnishment,  effect  of  service  of  process  of 

.^^/•••••••; 5531 

against  railroad  company,  how  to  serve 

notice  of 5466 

when  to  sell  property 5470 

General  powers  and  duties  of 4970 

Habeas  corpus,  writ  of  to  be  served  by 5735 

Homestead,  to  be  set  off  by,  in  what  manner  5438 

when  not  divisible 5439  • 

Indorse  on  writ,  time  of  receipt  of 4966 

Injunction,  of  order  of  b^ 5578 

Interpleader,  on  application  of §§5017,  5558 

Judgment  debtor  arrested,  released  by  when  5452 
Jury,  duty  of  with  respect  to  drawing  and 

summoning §§5167,  5189d  (1),  5189g 

notice  of  number  of  jurors  from  each 
township  and  ward,  to  be  given  by 

§§6163,  5166 

service  and  return  of  venire 5169 

tailsmen  to  be  summoned,  when 5171 

Limitation  of  action,  on  bond  of 4984 

Motion,  notice  of,  may  be  served  by,  when  5124 

how  service  to  be  made  and  fees 5125 

Notice  by,  of  arrest  of  officer  or  member  of 

general  assembly 5460 

Occupying  claimant,  duty  of  under  laws  for 

benefit  of 5788 

Partition,  amicable,  deed  by  in 5761 

command  of  writ 5768 

commissioners  to  be  sworn  by 6768 
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conveyance,  execution  of  to  party  elect- 
ing to  take ?5763 

on  sale  of  estate 5766 

successor  to  execute  conveyance  in  par- 
tition, when 6769 

liability  on  bond  for  misapplication  of 

funds 5767 

sell  estate,  when  to 5764 

writ  of,  to  be  directed  to 6768 

Party,  plaintiflf. 28,  4a95n 

defendant 47,  5006n 

process,  directed  to  coroner,  when  sheriff 

is 4967 

Property  of,  may  be  sold  without  appraise- 
ment, when 5392 

Purchase  bv,  at  sale  on  execution,  deemed 

fraudulent 5404 

Replevin,  to  swear  appraisers  in 5821 

break  open  building,  when  may 5829 

deliverer  of  property  to  plaintiff  by,  when  5819 

execution  of  onierof 5818 

heirlooms,  duty  of  sheriff  when  property 

consists  of 5820a 

order  for  delivery  in 5816 

return  of  property  to  defendant  when  no 

bond  given 5822 

liability  of  sheriff  for  delivery  of  prop- 
erty without  bond 5822 

return  day  of  order 5817 

auretiefi,  exception  to  sufficiency  <tf 5823 

value  of  property  how  fixed 5821 

Ketum  of  summons  by 5039 

Serve  notice  of  motion,  to 5124 

process  against  dissolved  corporation. . . .  5684 

summons  in  action  of  divorce 5692 

Subpoena,  must  serve 5246 

Successor  may  make  deed  for  land  sold  by 

predecessor 5407 

Summons  to  be  directed  to 6037 

in  error,  to  be  served  by 6714 

fees  for. 6714 

Sureties  of,  may  apply  for  discharge,  when.  6887 
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Sheriff— CkmHiMted, 

duty  of  county  commissioners  in  snch 

cases §5838 

Venire  to  be  served  by ?§5167,  5169 

Venue  of  actions  against 5Q25 

Watercraft,  duty  of,  in  proceedings  against 

M 5884,  5890 

duty  of,  on  appeal 5894 

Writs,  to  endorse  on  time  of  receipt 4966 

Stgning — 
Of  pleading  and  motions,  required  by  party 

or  his  attome}^ 5102 

of  affidavit  of  verification  by  the  party 

who  makes  it 5107 

Slander— See  Libel  and  Slandbb. 
Special  flndlngB—  * 

Control  general  verdict 5202 

Special  master- 
Deed  of,  selling  property  at  judicial  sale. . .  5401 

Specialty- 
Limitation  of  action  upon 4980 

Special  verdict-See  Verdict. 
Special  proceedings- 
Amercement  ;  Arbitration ;  Bastardy ;  Con- 
tempts of  Court ;  Dissolution  of  Cor- 
E orations;  Divorce  and  Alimony; 
^ower;  Habeas  Corpus;  Partition; 
Real  Actions;  Replevin;  Sureties. 
Bights  and  Bemedies  of;  Taxes  and 
Assessments,  Relief  Against  Illegal; 
To  Change  Name;  To  Contest  Will: 
To  Cure  Certain  Defects,  Errors,  and 
Omissions;  To  Perpetuate  Testimo- 
ny; Watercraft;  Wreck-masters. 

Specific  performance- 
Parties  plaintiflF 38,  5797 

heirs  of  deceased  purchaser  may  en- 
force   5802 

defendant 47,  5006n 

Pleading,  petition 95,  5060n 

Real  contracts,  actions  for i  5797-5802 

Venue  of  action 5024 

8ta«e  company- 
Venue  of  action  against « 5027 
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Party  plaintiff 24,S  4993n 

verification  of  pleading 5102 

Constructiony  applicability  of  common  law 

rale  as  to 4948 

Effect,  when  to  take 529 

Other  state,  country,  etc.,  of ;  how  proved.  5244 

Private  statute ;  how  pleaded 5092 

Repeal  of  a  repealing  statute  does  not  revive 

former 5030 

Bepeal  or  amendment  of,  does  not  affect 

existing  actions,  civil  or  criminal. 530 

nor  existing  cause  of  action,  unless  so 

expressed ^ 530 

Btaj  of  execation-r 
Appeal  to  circuit  court,  stay  on,  when  ....  5234 

Error,  how  execution  of  judgment  stayed 

on) 6718 

judgment  of  justice  of  the  peace 6724 

Superseded,  how 6722 

Terms  of,  in  other  cases 6725 

Undertaking  for 6718 

approval  of 6719 

deposit  in  lieu  of 6720 

need  not  be  given  by  whom 6721 

BtenograpberB— 
Depositions  may  be  taken  by  official 5269 

Stock- 
Corporation  garnished  must  disclose  stock 

held  by  or  for  benefit  of  defendant. .  5547 

Judgment,  subject  to  payment  of 5464 

Reduction 5651 

StodEholder— 
Injunction  by,  against  directors  of  banking 

association 6786 

Joinder  of  actions 5019n 

Limitation  of  action  to  enforce  individul 

Uability  of 4981n 

when  statute  begins  to  run 4981n 

Party  plaintiff 5008n 

joinder  of  parties  defendant 48,  5006fi 

Pleading,  petition 95,  5060ii 
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StOCkbolder-Omlinued. 

on  dissolution  of  corporation §{  6651, 5673 

answer 119,  5070n 

counter-claim 127,  5072n 

set-off 1 29,  5075n 

Streets  and  alleys- 
Easement  in,  when  and  how  barred 4977 

Strlkiiig  from  files-See  Appeal 202. 

Final  Order 490. 

Motion  for,  of  pleadings,  etc.,  may  be  made 
with  or  without  notice,  as  court  di- 
rects  5126 

waived  by  pleading  over 5126n 

8iitimis8ion-6ee  Agreed  Case 5207 

Arbitration 5601 

SulipoBiia — 
Attachment  of  witness  on  refusal  to  obey. .  5253 

Contained,  what  to 5247 

Contempt,  failure  to  obey 5640 

Depositions  on  taking 5248 

Punishment  for  failure  to  obey 5252 

Procured,  how 5246 

Served  by  whom 5246 

how  served 5249 

Subrogation— 

Of  purchaser  at  judicial  sale,  to  right  of 

judgment  creditor 5410 

Of  surety  who  has  paid  judgment,  to  rights 

against  principal  debtor 5836 

BubBcrlptlon— 

Petition 96,  5060w 

Of  pleadings  and  motions 5102 

Substitution— See  Interpleader 5016 

Of  guardian  of  infant  for  next  friend 4998 

Of  defendant  for  plaintiff  in  attachment. . .  5552 

Of  plaintiff  in  execution  for  officer 5018 

Of  person  to  whom  transfer  made  pending 

suit 5012 

Of  copies  of  lost  pleadings 5084 


740  iNinx. 

BncMMor— 

Of  sheriff,  may  make  deeds  for  lands  sold 

by  predecessor. §5407 

on  partition 5769 

Suggestion  of  diminution  of  record 6731n 

Summons— See  Sbbvicb. 

Alias  writs  may  issue,  when 5040 

Amercement  of  officer  for  not  serving 5596 

Appearance  docket,  issuance 'of,  to  be  en-. 

tered  on 4958 

Arrest,  order  for,  may  accompany  summons.  5494 
Attachment,  inability  to  serve,  is  a  ground 

of,  when 5521 

BUI  of  review,  summons  on 6736 

Contain,  what  to,  when  name  of  defendant 

is  unknown 5118 

Date  of  summons  is  date  of  commencement 

of  action 4987 

Divorce,  how  served  in  action  for. .  .§§5692,  5693 

Execute,  sheriff  to 4970 

Executor,  etc.,  summons  in  action  against .  5031 
Guardian  ad'litem  not  to  be  appoint^  until 

after  service  of 5004 

Indorsement  of  authority  to  serve,  to  be  on 

summons,  when 5041 

"Injunction  allowed,"  indorsed  on,  when.  5577 
Recovery  of  money  only,  when  action  for. .  5037 

Issuance,  alias  writs 5040 

appearance  docket,  to  be  entered  on 4958 

for  new  trial 5309 

on  filing  of  petition 5035 

to  different  counties,  when 5040 

to  other  county,  when 5038 

vacate  or  modify  judgment,  in  proceed- 
ings to 5358 

Lost  or  destroyed  records,  summons  when 

application  made  for  restoration  of. .  53396 
Precipe  for,    publication,  service  of  sum- 
mons by 5048 

quo  warranto,  summons  in 6770 

referee  may  issue 5213 
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Summons—  Continued. 

requisites  of ?5037 

Retam  of,  day  on  which  returnable  to  be 

stated  in 5039 

entry  of,  by  clerk 4958 

mail,  return  by,  when  issued  to  another 

county .  5353 

fees 5353 

manner  of 5042 

verified  under  oath,  when  return  to  be. .  5041 

Service  of,  by  whom 5041 

authority  to  serve  to  be  indorsed   on, 

when 5041 

charges  third  person  with  notice 5055 

commencement  of  action  at  date  of. 4987 

equivalent  to,  what  is 5043 

manner  of  service  and  return 5042 

corporation  upon {§5044,  5052a 

foreign,  upon 5046 

infants,  upon 5047 

insurance  company,  upon 5045 

new  party,  brought  in  by  counterclaim.  5074 

partnership 5042 

railroad  company ??4988, 4991, 5044 

river  transportation  company 5044 

unknown  heirs 5053 

writ,  to  be  stated  upon 5042 

time  of,  to  be  stated  in  the  writ 5042 

when  may  be  served  out  of  state 5052 

Sheriff  to  execute  and  return 4970 

Trial  of  right  of  property  taken  i^  execution, 

for 5444 

Vacate  or  modify  judgment,  issuance  and 

service  of,  in  proceedings  to 5358 

Watercraft,  in  proceedings  against 5884 

Bumxnons  in  error— See  Error. 

Contents  of 6713 

Issue  and  service  of 6714 

issuance  of,  on  precipe  of  plaintiff  in  error 

or  attorney 6714 

waiver  of  issue  or  service 6714 

Mail,  may  be  returned  by,  when  issued  to 

foreign  county 6714 
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Bmnmoiif  in  ^rmt—OonHnued, 
Not  to  issue  when  there  has  been  A  waiver 

of  error,  unless,  etc i  6716 

fees  of  sheriff. 6714 

Returnable,  when,  if  issued  by  mail  to  a 

forei^  county 6714 

if  issued  in  term  time 6713 

if  issued  in  vacation 6713 

Reversal,  judgment  of,  majr  be  given  with- 
out issuance  or  service  of,  when 6713 

Service  of 6714 

service  ion  attorney  of  record  in  original 

case  sufficient 6713 

Sunday—                                                 . 
Arrested  on,  no  person  to  be,  by  civil  pro- 
cess   5458 

Computing  time  when  excluded  on. 4951 

Baperior  coun  of  Cincinnati— 

Change  of  venue  from,  when 5032 

Error  to,  from  general  term 491, 

General  term  restored .491,  

proceedings  when  judge  disqualified  to 

sit 492, 

Jurisdiction,  illegal  taxes  and  assessments, 

§§5848-5851 
Jury  commissioners,  Hamilton  county,  ap- 
pointment of,  by 51896(1) 

Supersedeas— See  Stay  op  Execution.    Error. 

Supplemental  pleadings— 

Filed,  when  may  be o|a^ 

Revivor  of  action,.by 5149 

Supreme  court-            «    ,  ,             .,              , 
Circuit  court  must  find  from  evidence  and 
state  on  record  facts  on  which  al- 
leged error  arises,  when 6710 

Council  fees  of  defendant,  when  taxed  as 

costs ;  •  •  ^712: 

Evidence,  when  not  required  to  determine 

weight  of 6710 

Execution  against  the  person  may  be  issued 

by 5449* 

Injunction  may  be  granted  by 557X 

Judgment  to  bear  additional  interest,  when.  6712 
Jurisdiction  of,  original xxxi 


INDEX.  743 

Supreme  coxat-Continued. 

habeas  corpus J  5727 

in  error 6710 

mandamus 6742 

quo  warranto 6768 

Lien  of  judgment,  of 6376 

Penalty  to  be  assessed  by,  when 6712 

Petition  in  error  in  nature  of  bill  of  review  6740 
what  filed  only  on  leave 6710 

Receiver  may  be  appointed,  by 5587 

Record  in,  deposit  with  clerk  to  pay  costs  of  6711 
expense  of,  printing?  of,  taxed  as  costs ....  6711 

printed,  must  be,  exception 6711 

printed  copies  to  be  filed  or  deposit,  when.  6711 

Reversal,  proceedings  after 6726 

without  issue  or  service  in  error. 6713 

Rules  of  practice xix-xxxii 

Vacated  or  modified,  when  judgment  in, 

__^_    may  be 5365 

Surety— See  Recognizance. 

Action  against  surety  on  bond,  who  may 

bring 4994 

certified  copy  of  bond,  may  be  prosecuted 

on 4994 

judgment  does  not  preclude  action  for 

further  delinquency 4994 

Action  by,  for  indemnity  before  debt  due . .  5846 
compel  principal  to  pay  debt,  action  to. .  5847 
provisional  remedy,  may  have,  in  such 

action 5847 

Amercement  of  officer,  may  be  made  party 

to  judgment  against 5599 

Attachment,  sureties  on  undertaking  for 

discharge  of 5545 

Constable  or  marshal  may  apply  for  dis- 
charge   5839 

Costs,  bound  for  what 5340(1),  (2) 

judgment  may  be  entered  against,  when.  5344 

obligation  complete,  when 5340(1),  (2) 

qualifications  of  surety  for 5340(1),  (2) 

County  officers,  of,  may  apply  for  discharge.  5837 
duty  of  county  commissioners 5838 

Creditors  may  be  required  by,  to  sue,  when.  5833 
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Surety—  CorUinued. 

effect  of  failure  of  creditor  to  sue §  5833 

notice  to  be  given  in  writing 5833 

provisions  not  to  apply  to  official  bonds.  5835 
representative  of,  may  make  such  requi- 
sition   5834 

Discharge,  how  may  apply  for §  5837-5844 

Execution  against  principal  and  surety 5419 

Indemnity,  when  surety  may  have  action 

for,  before  debt  due 5846 

may  have  provisional  remedy 5847 

Judgment,  amercement  of,  surety  of  officer 

may  be  made  partv  to 5599 

principal,  against,  made  party  to,  how. .  5371 
principal  and  surety,  judgment  against, 

how  entered 5419 

revive,  surety  may,  in  his  own  name, 

when 5836 

Justification  of 4952 

Parties  plaintiff,  joinder  of 39,  5005n 

defendant,  how  made  party  to  judgment 

against  principal 5371 

joinder  of  parties  defendant 4Sy  5006n 

Payment  by  principal  inures  to 4992n 

Pleading,  petition 96,  5060n 

answer 119,  5070n 

counter-claim 127,  5072n 

Qualification  of 4953 

Remedy  of,  when  he  has  directed  execution 

to  be  levied  on  wrong  property 5414 

Replevin,  surety  on  bond  for  delivery  of 

property  in 5823 

exception  to  sufficiency,  and  justification.  5823 
Revivor  of  judgment  by,  in  his  own  name.  5836 

Rights  of,  can  not  be  waived,  when 5832 

Surrender  of  accused  in  bastardy,  by. .  .*. . .  5622 
Township  officers  may  apply  for  discharge, 

how 5843 

proceedings  of  township  trustees 5844 

Treasurer  of  school  fund  may  apply  for  dis- 

chaiige,  how 5841 

proceedings  of  board  of  education 5842 

Surgeon— See  Physician  and  Sukgbon, 
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Surprise- 
when  ground  for  new  trial 245,§  6305 

Surrender— 

Of  defendant  a  discharge  of  bail 5512 

Of  accused  by  sureties  in  bastardy  proceed- 
ings  5622 

Of  charter  by  corporation 5674 

Survival  of  causes  of  action— 

What  causes  of  action  survive 4975 

Causes  of  action  which  survive  to  the  person- 
al representatives  are  assignable.  .21,  4993n 

Suspension- 
Execution,  suspension  of,  when  judgment 

prematurely  rendered 5362 

when  judgment  reversed  on  error 6726 

Judgment,  of,  on  appeal 5235 

on  proceedings  to  open 5361 

Talesmen— 

When  to  be  summoned 5171 

When  venire  for,  to  issue 5173 

Compensation 5182 

In  proceedings  to  assess  value  of  improve- 
ment of  occupying  claimant 5790 

Taxes-See  Injunction 367,  5572n 

Jurisdiction  of  common  pleas  and  superior 

courts  to  grant  relief  against  illegal. .  5848 
Homestead  and  exemption  laws  do  not  ap- 
ply to  claims  for 5434 

Limitation  of  action  to  recover  back  illegal.  5848 
Parties  defendant  to  actions  to  enjoin  levy 

of 5849 

to  enjoin  collection  of,  and  recover  back 

48,  5850 

plaintiff  to  enjoin  collection 39,  5005n 

when  one  or  more  may  sue  for  the  bene- 
fit of  all ; .  5008 

plaintiff  to  pay,  or  tender,  amount  admit- 
ted    5851 

injunction  and  undertaking 5851 

Sale,  invalid,  remedy  of  purchaser  at 5411 

of  entailed  estates,  who  to  pay 5810 

Tax-payer-See  Taxes. 
Action  by,  to  enjoin  misapplication  of  mu- 
nicipal funds 24,  91,  5060n 
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Taxtttte-- 
Gives  right  to  benefits  of  occupying-claimant 

law §5787 

Telegraph  and  telephone- 
Erection  of  lines  enjoined 367,  5572n 

Tenants  in  common- 
Action  for  rents  and  profits  against  co-ten- 
ant  ^ 5774 

Joinder  as  plaintifis 39,  5005 

May  be  compelled  to  partition 5754 

Petition  in  action  against  co-tenant  to  re- 
cover possession  5783 

Tender— 

Plea  of  tender  of  money  before  suit 5137 

of  property  or  labor 5138 

what  is  a  good  tender. 5137n 

when  unnecessary 5137n 

Provisions  applicable  to  by  plaintiff 5143 

Taxes  admitted  to  be  due,  in  action  to  re- 
strain illegal  collection  of 5851 


Words  in  the  present,  include  a  future 4947 

Terms  of  conrt— 

At  what  term  actions  triable 5135 

How  judgment  vacated  or  modified  after.. .  5354 
Judicial  notice  taken  of,  but  not  of  their 

length 5083n 

Lien  of  judgment  attaches  from  first  day  of.  5375 
Of  probate  court  for  vacating  or  modifying 

its  judgment  after  term 5365 

Testimony— See  Affidavit  ;  Deposition  ;  Witness. 

How,  of  witnesses  taken 6261 

Kinds  of,  defined 5262 

Perpetuation  of §§  5873-5878 

Theater-See  Injunction 367,  5572n 

Time— See  Limitation  ofjAction. 

Appeal  bond,  time  for  filing 5227 

Computed,  how,  under  the  code 4951 

Deciding  cause,  of .533, 

Depositions,  time  for  taking 5266 

Pleading,  time  for 5097 

after  amendment,  without  leave..??  5111,  5112 

may  be  extended 5098 

in  quo  warranto. , , . , , . . , 6772 
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Time— Cton/iniied. 

may  be  extended 86773 

Return  executions,  time  to 6418 

Return  of  summons,  for 5039 

Trial  of  actions,  time  for 6135 

after  amendment 6117 

Title- 
Cause,  of,  not  to  be  changed  except  on  error.  5058 
Dissolved  corporation,  to  property  of  parses 

to  trustees 5681 

Limitation  of  action  for  recovery  of,  of  real 

property 4977 

Occupying  claimant  may  obtain  judgment 

Ifor,  when 5796 

Pleading,  in  action  to  recover §§5781-6783 

Purchaser,  titleof,  at  judicial  sale  unaffected 

by  reversal 5409 

of  bona  fide  purchaser,  unaffected  by  va- 
cating or  modifying  judgment 5356 

Replevin,  in 5814n 

Revivor  of  judgment  does  not  affect,  of  pur- 
chaser   5380n 

Tax  title  gives  right  to  benefit  of  occupy- 
ing claimant  law 5787 

Torte— 

Claims  arising  from,  assignable 4993n 

Joinder  of  actions  in  tort  and  on  contract. .  5019n 
In  action  on  contract,  cause  of  action  in  tort 
not  subject  of  counterclaim,  when, 

127,  5072n 
Town—  ) 

Proceedings  to  change  name  of 5854 

Township-^ 

Apportionment  of  jurors  in, 5163 

Township  clerk- 
Can  not  sue  for  money  received  by  tovm- 
ship  treasurer  and  converted  to  his 
own  use 29,  4995n 

Township  treasurer- 
Sureties  of,  may  apply  to  be  discharged 5843 

proceedings  by  township  trustees  in  such 

case 5844 

Township  trostees— 
Actions  by 29,  4995n 
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TownsMp  XrualtBeB— Continued. 
fiafitardy  proceedings  may  be  instituted  by, 

when §?  5637-15638 

Sureties  of  township  officers  may  apply,  to 

be  discharged 5843 

proceedings  in  such  case 5844 

of  constable 5839 

proceedings 5840 

Transcript— 
Bastardy  proceedings,  failure  to  arrest  ac- 
cused in 5631 

to  be  filed  by  justice  with  clerk 5620 

Circuit  court,  of  judgment  or  order  of 5239 

Common  pleas,  on  appeal  to  circuit  court, 

§§5228,  5235 

Costs  of  filing  to  be  paid  by  whom 5377 

Error,  power  of  court  to  compel  officer  to 

furnish,  on 6731 

Execution  on  judgment  after  filing,  when. .  5379 

Filed  with  petition  in  error,  to  be 6716 

Furnish,  duty  of  officers  to,  upon  tender  of 

proper  fee 6717 

Judgment  of  justice  or  mayor,  of,  filed  for 

lien  or  execution, 5377 

Judicial  record  of 5336 

Traasfer— 

Of  interest  of  party  to  action  not  to  abate  it.  5012 

Pending  action  for  dissolution  of  corpora- 
tion, void 5661 

When  judgment  debtor  may  be  prohibited 

from  making 5484 

Treaaiirer— 

When  maybe  served  with  summons  for 

corporation 5044 

Proceeding  when  sureties  of   treasurer  of 
school  fund  apply  to  be  discharged, 

§§5841,  5842 
Treaanrer  of  county- 
Actions  by 28,  4995n 

Jury,  duty  as  to  selecting 5189& 

Sureties  of,  may  apply  to  be  discharged.  . .  5837 
duty  of  county  commissioners  in  such 

case 6838 

TaiCjillegal, party  to  enjoin  collection, etc., of.  5850 
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Joinder  of  actions  for  trespass  to  person 

and  property §  5019w 

Limitation  of  action 4982 

nnder-ground,  when  right  of  action  for 

accrues 4982 

On  land  will  not  been  joined,  unless,  etc.367,  5572w 
Parties,  plaintiflF 25,  4993 

joinder  of 40,  6005 

Pleading,  petition 96,  5060 

answer 120,  5070 

Trial- 
Amendment,  farther  time  for  trial  after. . .  5117 

Bastardy  proceedings,  of 5625 

Change  of^venue  may  be  had,  when 5032 

when  corporation  is  a  party 5033 

Contempt  of  court,  trial  of  person  charged 

Yfilli 5644 

Contest  of  will,  of..////.'/.'....../..'."/.....  5864 

Court  shall  state  finding  of  fact,  when 5205 

Court,  what  provisions  of  jury  trial  appli- 
cable to  trial  by 5206 

Defined 5127 

Exceptions  to  depositions  must  be  made 

and  filed  before  commencement  of. . .  5285 
Fact  not  put  in  issue  by  pleadings,  trial  of, 

question  of 4973 

Issues  are  tried,  how §§  5130,  5131 

Joined,  actions  requiring  different  places 

of  trial  can  not  be 5020 

Jury  trial,  mode  of  conducting 5190 

admonition  if  jury  permitted  to  separate.  5193 

charge  of  court 5190 

deliberate,  where  jury  to 5192 

discharge  of  jury,  after  verdict 5199 

before  verdict 5195 

evidence,  who  first  to  produce 5190 

further  instruction  to  jury,  when 5194 

officer,  jury  to  be  in  charge  of 5192 

open  and  close  of  argument 5190 

polling  jury 5198 

re-trial  where  jury  discharged  after  cause 

submitted 5196 

return  of  verdict 17,  5197 
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Trial— Otm^intied. 


statement  of  claim,  and  evidence  expected 

to  be  produced §  5190 

swearing  of  jury 5190 

view  of  property  or  place  by  jury .  §J  5189£,  5191 

waiver  of  jury  trial,  how 5204 

when  jury  further  to  deliberate 5198 

who  first  to  produce  evidence 5190 

Mandamus,  trial  of,  of  issues  of  fact  in 6752 

Master  commissioner,  before H  5222,  5223 

Order  in  which  causes  shall  be  tried 5134 

Place  of §§5022-5033 

Referee,  before 5210-5218 

Reference  of  issues  by  consent 5210 

Revivor  of  acGon  no  cause  for  postpone- 
ment of 5161 

Term  at  which  actions  triable 5135 

Time  for,  extended  after  amendment,  when.  5117 

What  issues  to  be  tried  by  court §§5130,  5131 

When  and  how  trial  by  jury  waived 5204 

When  court  to  make  findings,  and  what  to 

state  therein.  (See  Finding  op  Fact).  5205 

Trial  by  Jury- See  Jury 5190^^9. 

Trial  by  master  commiSBioiierB— 
See  Master  Gomhissionbr 5219  et  seq. 

Trial  by  referees— See  Referee 5210  et  seq. 

Trial  on  appeal-^e  Appeal 5225  el  seq. 

Trial  docket— See  Docket. 

To  be  kept  by  clerk 4957 

When  clerk  to  make,  and  what  to  contain.  5132 

Trial  of  right  of  proper^— 
When  goods  levied  on  are  claimed  by  a 

tmrd  person 6444 

officer  to  give  notice  and  furnish  schedule 

to  justice 5444 

justice  to  summon  a,  jury  of  five 5444 

claimant  to  give  notice  of  time  and  place 

of  trial 5444 

proof  of  service  of  notice 5444 

Proceedings  when  jury  find  right  of  prop- 
erty in  claimant 5445 
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Trial  of  right  of  property— Continued. 

when  jury  fail  to  agree J  5445 

when  judgment  for  claimant  a  justifica- 
tion of  officer  in  returning  "no 
goods  " 5445 

fees 5445 

Undertaking  by  plaintiff  in  execution  when 

jury  find  property  in  claimant 5446 

officer  to  deliver  undertaking  to  claimant 

and  proceed  to  sell  property   6446 

Tnurt— See  Trusteb. 

Statute  of  limitations  does  not  apply  to  a 

continuing  and  subsisting 4974 

Tnuiteo— 

Appeal,  when  not  required  to  ^ve  bond  on.  5228 

Disposing  of  subject  of  litigation  in  hands 

of 5592 

Dissolution  of  corporation.  See  Corpora- 
tion   5675 

Divorce  and  alimony  for  wife's  property. . .  5703 

Entailed  estates,  on  sale  of 5809 

Insane  person  to  be  defended  by,  for  suit, 

wnen 6000 

duties  and  compensation 5001 

Joinder  of  actions  for  claims  against  a  trus- 
tee by  virtue  of  a  contract,  or  by  oper- 
ation of  law 5019 

Limitation  of  action  on  bond  of 4984 

it  is  only  between  trustee  and  cestui  que 
trust  that  the  lapse  of  time  does  not 

constitute  a  bar 4974n 

in  case  of  continuing  and  subsisting  trust.  4974 

Parties  plaintiff ".  .49,  5006n 

defendant 49,  4995 

Pleading,  petition . .  .97,  5060n 

Quo  warranto  appointment  of,  on  judg- 
ment for  dissolution  of  corporation..  6781 

Sue,  certain,  may  without  joining  party  in 

interest 4996 

Surety  on  bond  of,  how  made  party  to  judg- 
ment against 5371 
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TruaX»^— Continued. 
Testifjr,  party  shall  not  when  adverse  party 

is,  unless,  etc §5242 

Trustee  of  an  express  trust— 
May  sue  without  joining  beneficiary 27,  4995n 

Turnpike  company- 
Venue  of  action  against 5028 

Unavoidable  casualt7— 
Ground  for  vacating  or  modifying  judgment 

after  term 5364 

Unconscionable  defonse— 
May  be  set  up  by  amendment 147,  5114» 

Undertaking- See  Bond;  Bail;  Recognizance. 

Unknown  keirs  and  derlsees— 

How  service  upon,  may  be  made 5053 

Unmazrled  woman- 
Property  of,  exempt  from  execution,  at- 
tachment, or  sale 5426 

When  entitled   to  exemption  in   lieu  of 

homestead 5441 

Unsound  mind— See  Insane  Pbeson. 
"Of  unsound  mind"  includes  every  species 

of  mental  deficiency  or  derangement  4947 

Usurpation  of  office- 
Party  plaintiff 6764 

to  give  security  for  costs 6764 

Petition • 6766 

What  judgment  may  be  rendered 6774 

judgment  of  ouster,  and  that  relator  re- 
cover costs 6774 

action    for   damages    against    person 

ousted 6778 

judgment  where  director  of  corporation 

illegally  elected 6775 

Usuxy— 

Amendment  allowed  setting  up 147,  5114ii 

Defense  of,  to  be  specially  pleaded 120,  5070n 

When  may  be  made  subject  of  counter- 
claim  127,  5072n 

Vaontton- 
Attachment,  court  may  vacate  order  of . . . .  5561 

petition  to  modify  order  vacating 5663a 

Final  order,  of ??6707,.6708 
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y acatton—  Cowtfrnied, 

Injunction  for  lack  of  sufficient  security. . .  6582 

motion  for 5534 

Judgment  of g§  6364-^365 

Order  of  arrest 5517 

Satisfaction  of  judgment 2§  5412-5413 

Verdict,  of 5305 

Valvo  and  (luanU^ — 

When  averments  of,  need  not  be  proved  as 

alleged 78,  5060n 

Variance— 
Amendment  without  costs  when  not  ma* 

terial 5295 

Failure  of  proof  not  (see  Fau^uiie  of  Proof)  5296 

Instances  of  immaterial  variances 230,  5295n 

account 230.  5295n 

consideration 230,  5295n 

contract 230,  5295n 

dates 231,  5295n 

description 231,  5295n 

estoppel 231,  5295n 

joint  contract 231,  5295n 

malpractice. , .232,  5295n 

negligence 232,  5295tt 

place 232,  5295n 

sale 232,  5295n 

services 232,  5295« 

slander 232,  5295n 

When  variance  deemed  material 5294 

must  mislead  adverse  party  to  his  pre- 
judice  5294 

proof  required 5294 

terms  of  amendment 5294 

Vendor  and  yendee—8ee  Convey ancb  ;  Real  Property  ; 
Real  Actions  ;  Pubchaseb. 

Action  by  vendee  of  real  propery ,  in  posses- 
sion, to  obtain  a  conveyance  not 
within  statute  limitations 4974 

Counter-claim  in  action  by  vendor  against 
vendee  to  recover  purchase  money  of 

real  estate 5780 

vendee  may  recoup  value  of  liens  and  in- 
cumbrances  '. .  5780 
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YMldor  and  YWiA99— Continued. 

when  interest  of  claimant  is  an  estate  in 

reversion  or  remainder,  etc §5780 

court  may  direct  payment  of  purchase 
money  on  plaintiif  giving  bond 5780 

Ytndor'8  Hen— 

For  unpaid  purchase  money  subject  to  pro- 
ceedings in  aid  of  execution 5464n 

Not  impaired  by  provisions  of  homestead 

laws 5434 

Circuit  court  and  special  term  of  common 

pleas,  for  jurors  for §§5168,  5169 

Grand  and  petit  jurors,  for §§5167,  5189d  (1) 

Service  and  return  of §§5169,  5189e 

Special,  may  issue,  when 5171,  5172 

when  sheriff  or  coroner  interested.  .5174^  5189A 
Talesman,  venire  for 5173 

Venue- 
Change  of,  when  may  be  had 5032 

in  actions  by,  or  against,  a  corporation . .  5033 

lor  divorce  and  alimony  ■, 5704 

when  judge  interested 5032n 

Corporation,  of  action,  against 5020 

foreign 5030 

when  charter  prescribes  place 6029 

Cure  defects  in  instruments,  etc 5869 

Divorce  and  alimony  for 6690 

Executors  and  administrators  against 5031 

Fine,  forfeiture,  or  penalty,  to  recover 5025 

Garnishee  to   answer  and   be  examined, 

where 5532 

Guardian,  against 5031 

Insurance  company,  foreign,  against 5030 

domestic 5026 

Mining  company,  against 5026 

Non-resident,  against 5030 

Partition,  for »5022,  5755 

when  property  situated  in  more  than  one 

county 5755 

Pablic  officer,  against 5025 
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▼eniie—  Continued. 

on  bond  of 25025 

Qao  warranto  of  proceedings  iu 6768 

Railroad  company,  against 5027 

Real  property,  for  recovery  of,  or  estate  in  5022 

partition  of 5022 

sale  of,  under  mortgage,  etc 5022 

when  property  situated  in  more  than 

one  county 5023 

Sx>ecific  performance,  to  compel 5024 

Stage  company,  action  against 5027 

Trustee,  against 5031 

Turnpike  company,  against 5028 

Verdict- 
Amount  of  recover]|^  must  be  assessed  by 

jury  when  claim  is  for  money 5203 

Contest  of  will,  in,  conclusive,  unless,  etc. .  5861 

Copy  of,  substituted  for  lost ...   5084 

Correction  of,  by  court,  when  defective. . . .  5199 
Defective,   ground   for   sending   jury   out 

again 5198 

Discharge  of  jury  before 5195 

Discharge  of  jury  after 5199 

General,  defined ...  5200 

may  be  rendered,  when 5201 

special  findings  control 5202 

Judgment  on,  clerk  to  enter 5326 

court  to  order  what  judgment  to  be  en- 
tered, when 5327 

entered  a^nst  verdict,  when  to  be 5328 

Misnomer  of  juror,  etc.;  verdict  not  to  be 

set  aside  for 5175 

New  trial,  application  for,  must  be  made 
within  three  days  after  verdict,  ex- 
cept, etc 5307 

New  trial  when  verdict  not  sustained  by 

sufficient  evidence,  et<; 5305 

Occupying  claimant,  verdict  in  proceedings 

to  assess  value  of  improvement  of . . .  5789 

judgment  and  execution  for  plaintifi* 5792 

when  verdict  for  occupying  claimant ....  5793 

Polling  jury  on  return  of 5198 

Bocord,  must  go  into « • . , .  t  ...,...,  5334 
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Verdict— Omtiniiftl. 

Referee,  report  of,  on  facts,  to  have  effect  of 

special  verdict 521S 

Reformed  and  jury  discharged,  when 5199 

Return;  of 5197 

Special,  defined 5200 

jury  may  render,  when 5201 

referee,  when  report  of,  to  have  effect  of 

special  verdict 5213 

Verlfleatloii—                            ,        .       * 
When  required  of  return  of  service  of  sum- 
mons    §§4968,  6041 

V«rffleaU(»  of  plea^Ung—  ^,^ 

Affidavit  of,  before  whom  may  be  made. . . .  5107 

certificate  of  officer 5107 

non-resident  of  county,  sufficiency  of  affi- 
davit of 5106 

to  be  sipied  and  certified 5107 

sufficiency 5105 

when  may  be  made  by  a^nt  or  attorney .  5109 
when  one  of  several  parties  may  make. . .  5104 

Agent  or  attorney  may  verify,  when 5109 

of  imprisoned  person  need  not  verify ....  5103 

Amount  claimed,  applies  to,  when 5106 

Corporation,  of  pleading  by 5102 

Criminal  prosecution,  can  not  be  used  in, 

when 5110 

not  required  when  admission  of  truth  of 
fact  stated  in  pleading  might  subject 

party  to 5103 

Divorce  and  alimony,  not  required  in  ac- 
tion for 6697 

Fictitious  name,  when  party  sued  by 6118 

Imprisoned  person,  attorney  of,  need  not 

verify 5103 

Infant  or  insane  person,  answer  of  guardian 

defending  for,  need  not  be  verified. .  5103 
Lost  or  detroyed  records,  application  for 

restoration  of,  to  be  verified 53396 

Non-resident,  sufficiency  of  affidavit  of 6106 

One  of  several  parties  mtfy  make,  when . . .  6104 

Petition  for  mandamus,  of 6743 

Petition  to  perpetuate  tefitimony, 6874 
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Veiifieatloil  of  pleading-  Continued. 

Petition  to  vacate  judgment  or  order {5358 

Required,  when  not 5103 

State,  verification  of  pleading  of,  by  whom.  5102 

View  by  Jury— 

Of  property  or  place §§5191,  5189i 

in  proceedings  by  occupying  claimants. .  5789 

Village- 
Proceeding  to  change  name  of 5854 

Volvntanr  aspearanoe— 
Of  defendant  equivalent  to  service  of  sum- 
mons   5043 

Wagee— 
Order  of  hearing  action  for 5134 

WalTer— 

Of  objections  by  failure  to  plead 5064 

to  decisions  of  court  on  exceptions  to  de- 
positions   5287 

Of  right  of  debtor  to  select  personalty  in  lieu 

of  homestead 5441n 

Of  trial  by  jury 5204 

Of   issuance  and   service  of  summons  in 

error 6714 

Summons  in  error  not  to  issue  when  waiver 

of  errors  on  file 6715 

Warrant— 
For  arrest  of  judgment  debtor  in  proceed- 
ings in  aid  of  execution 5474 

of  putative  father  of  bastard  child 5614 

seizure  of  watercraft 5884 

Warrant  of  attorney— 
To  confess  judgment,  to  be  produced,  and 

original  or  copy  filed 5324 

of  person  in  custoay,  how  executed 5325 

to  be  strictly  construed 5324n 

statute  does  not  dispense  with  petition  or 

verification 5324n 

waiver  of  defect  in  verification 5324n 

judgment  taken  upon,  for  more  than  was 

due  plaintiff,  when  may  be  vacated. .  5354 

without  filing  original  or  copy 5324n 

No  maker  or  acceptor  of  bill,  etc.,  liable, 

except  on,  where 5038 


758                                    isDEX. 
Pleading 97,  f  5060n 


Appeal 202,  6226n 

Injunction 367,  5572n 

against  waste  by  husband 5705 

Party  plaintiff 25,  4993n 

one  parcener  may  maintain  against  an- 
other   5774 

Pleading,  counter-claim 125,  5072n 

Watercraft-- 
Action  against  owner,  or  master 5882 

against  craft  by  name 5883 

commenced    without    cause,    defendant 

mav  have  damages 5888 

Bond  to  discharge  property  seized. 5887 

Jurisdiction  of  United  States  District  Courts 

of  maritime  contracts 5880n 

Justices  have  jurisdiction,  when 5892 

appeals  from  justice's  judgments 5893 

disposition  of  property  after  appeal. .    • .  5894 

Lien  on,  liabilities  which  constitute 5880 

arising  out  of  the  state 5881 

Notice  of  sale  by  officer 5890 

owner  or  master,  liable  for  balance 5891 

Service  and  judgment 5889 

Summons  and  warrant  for  seizure 5884 

expenses  to  be  advanced  before  seizure. .  5885 

excess  of  money  advanced  to  be  repaid. .  5886 

WULow— 

Dower  of J§  5707-^725 

election  to  be  endowed  out  of  proceeds  of 

sale 5719 

guardian  mav  elect,  for  insane 5721 

petition  for,  by 5708 

Exemptions  from  execution 5430 

Homestead  of 5437 

personalty  in  lieu  of 5441 

in  action  by  executor  to  sell  lands  to  pay 

debts 5437 

Widower— See  Dowbb  ;  Hombstead. 

Curtesy  of  abolished 419,  5707n 

vested  rights  as  to  ....  ^ 419,  6707n 


J 
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WtdOWW^CkmHnued. 

Dower  of S6707-5725a 

Exemption  of,  in  lieu  of  homestead. 5441 

Homestead  laws,  entitled  to  provisions  of, 

when 5435 

Wife— See  Husband  and  Wifb. 
WIU- 

Who  may  contest 5858 

in  what  court  action  to  be  brought 5858 

■  necessary  parties 5859 

certificate  of  clerk  of  common  pleas  to 

probate  court 5860 

how  issue  made  up 5861 

verdict  of  jury  and  its  effect 5861 

order  of  probate  court  prima  fade  evidence 

of  what 5862 

when  testimony  upon  the  probate  com- 
petent   5863 

who  entitled  to  open  and  close 5864 

no  appeal :  error  lies 5865 

limitation  and  saving 5866 

Pleading 97,  5060n 

Witness- 
Affidavit  of,  may  be  used  when 5263 

Arbitration,  as  to  witnesses  in §?  5605-5606 

Arrest  of  witnesses,  proceedings  on 5256 

privileged  from,  when §g  5457-5459 

Attendance  in  arbitration,  how  enforced 

S§  5604-5605 
where  witness  can  not  be  compelled  to 

attend 5250 

Competency  of,  to  testify 5240 

administrator  may,  wnen 212,  5242n 

adverse  party  may  be  compelled  to 5243 

assignor  can  not,  when  he  could  not  if  a 

party 5241 

attorney  can  not,  concerning  profession- 
al communications 5241 

when  he  can 5241» 

children  under  ten  years  can  not,  when .  5240 
clergyman  and  priests,  concerning  con- 
fessions  5241 

husband  and  wife 5241 
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uisane  person  can  not §5240 

joint  contractor,  to  transactions  with 5242 

partner,  to  transactions  with 5242 

party  cannot  testify  where  the  adverse 
party  is  guardian  or  trustee,  etc.,  ex- 
ecutor or  administrator,  or  claims  or 
defends  as  heir,  grantee,  assignee, 
devisee  or  legatee  of  a  deceased  per- 
son, except,  etc 5242 

physician  cannot,  when 5241 

Contempt  of  court  by ?|5252,  563^-5650 

attachment  against,  for 5253 

[  proceedings  and  punishment 5254 

now    witness  imprisoned  for   contempt 

may  be  released S25255,  5642 

,  proceedings  on  arrest  of  witness 5256 

^  County  of  residence,  can  not  be  compelled 

k  to  attend  out  of 5250 

I  except  when 5250 

^  when  official  custodian  of  paper  or  docu- 

;  J  ment 5250 

[  may  demand  legal  fees  in  advance 5250 

Custody  of   prisoner  while  deposition  is 

being  taken 5258 

Depositions  of §?  5261-5287 

Examination  of  witness  in  prison 5257 

Execution,  in  aid    of,  may  be   compelled 
to  attend  and  testify  before  judge  or 

referee 5479 

Failing  to  appear  on  further  trial,  when 

\i  testimony  may  be  proven 5242a 

J  Fees  may  be  demanded  in  advance 5251 

!.  Oath 5260 

I  Part^  shall  not  testify,  when 5242 

.[  Privileged  communications  and  acts 6241 

;  Privileged  from  arrest,  when 5457 

:  Referee,  examination  before ??5213,  5480 

;j  Subpoena,  how  procured,  and  by   whom 

served 5246 

what  to  contain 5247 

for  taking  depositions 5248 

how  served 5249 
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Sued  or  served  out  of  county,  not  to  be. . . .{  5259 

Testimony  of,  may  be  perpetuated v .  6873 

Word!— 

"  And  " 4947 

"  Bond" 4947 

"  Oath  " 4947 

"Of  unsound  mind" 4947 

"Or" 4947 

"  Person" 4947 

"Writing" 4947 

In  the  present  tense 4947 

masculine  gender 4947 

plural 4947 

Work  and  labor— 
Provisions  of  homestead  laws  do  not  apply 
to  claim  for,  less  than  one  hundred 
dollars 6434 

"Writiii«"- 
Incluaes  printing. 4947 

Writ  of  certiorari— 

Abolished 6731 

Writ  of  error- 
Abolished 6731 

Wrtt  of  habeas  corpus f 6726 

Writ  of  partition , 576g 

Writ  of  poMMBlon— 
Under  occupying-claimant  law 6794 

Wrlts- 
To  issue  on  precipe 4959 

written  Instrument— See  Instrument  of  WRmNG. 

Wrongfni  act- 
Death  or  injury  by,  ground  of  attachment 
against  foreign  corporation  or  non- 
resident  5621 
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